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PREFACE  TO  THE  THIRD  EDITION. 


Ik  January,  1842,  the  first  article  I  ever  wrote  was  published 
in  the  "Law  Magazine."  It  was  a  review  of  the  work  of  a 
very  eminent  man,  now  no  more,  and  it  commenced  thus : — 
*'  Of  the  first  three  editions  of  a  law  treatise,  the  third  is  usually 
the  worst."  I  little  imagined,  while  writing  that  sentence,  the 
time  would  come  when  it  might,  by  possibility,  be  quoted  against 
myself.  However,  what  is  writ,  is  writ;  and  as  I  am  by  no 
means  desirous  of  sharing  the  fate  of  Waller's  eagle,  I  have  taken 
more  than  ordinary  pains  in  endeavouring  to  make  my  third 
edition  the  hevt  of  the  three.  Whether  I  have  succeeded  or  not 
remains  to  be  determined  by  my  professional  brethren,  who  have 
hitherto  evinced  towards  my  shortcomings  a  truly  liberal  and 
kind  forbearance. 

J   pi^^  TAYLOR 

58,  BoouBTOV  Square, 
dlif  Ma^,  1858. 
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The  following  Work  is  fonnded  on  "  Dr.  Greenleaf* s  American 
Treatise  on  the  Law  of  Evidence."  Indeed,  when  in  July,  1843, 
mj  attention  was  first  especially  drawn  to  the  subject  of  Evidence, 
with  a  view  to  publication,  I  undertook  to  discharge  the  duties  of 
an  editor  only,  and  it  was  not  until  I  had  been  engaged  for  many 
months  in  that  undertaking  that  I  finally  determined  to  abandon 
it,  and  to  submit  to  the  public  a  treatise  of  my  own.  In  taking 
this  step,  I  had  no  idle  hope  of  being  able  to  produce  a  book, 
which,  regarded  as  an  exposition  of  general  principles,  should 
surpass,  or  even  equal,  that  written  by  the  learned  American 
Professor ;  but  I  thought  that,  by  citing  more  fully  the  leading 
decisions  of  our  own  Courts,  and  by  introducing  such  portions 
of  our  Statute  Law  as  related  to  the  subject  of  Evidence,  I 
might  possibly  compile  a  work  of  more  practical  utility  to  the 
English  and  Irish  lawyer.  To  have  introduced  this  new  matter 
in  the  shape  of  notes  to  Dr.  Greenleaf *s  Treatise,  would  have 
been  highly  inconvenient;  to  have  interwoven  it  with  his  text, 
and  still  to  have  called  the  work  by  his  name,  would  have 
been  alike  unjust  to  him  and  to  myself;  and,  consequently,  it 
appeared  to  nfe,  that  the  only  alternative  left  was  to  publish  a 
work  in  my  own  name,  for  the  errors  of  which  I  should  be 
alone  responsible. 

I  have  still,  however,  availed  myself  very  largely  of  Dr.  Green- 
leaf's  labours,  having  adopted,  with  but  few  alterations,  his 
excellent  general  arrangement,  having  followed  to  a  considerable 
extent  the  course  even  of  his  sections,  and  having  borrowed  many 
pages  of  his  terse  and  luminous  writing.     My  object  has  been  to 
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afford  to  the  profession  really  useful  and  accurate  information  ; 
and  whether  that  information  were  conveyed  in  my  own  or  in 
another's  language,  has  been  to  me,  as  it  will  doubtless  be  to  my 
readers,  a  matter  of  indifference. 

From  the  American  decisions  cited  by  Dr.  Greenleaf,  I  have 
made  a  copious  selection,  having  referred  to  such,  as,  in  my 
judgment,  either  afforded  favourable  illustrations  of  doubtful 
points  of  law,  or  laid  down  rules  superior  to  those  adopted  in  our 
own  Courts.  Many  of  these  cases  I  have  myself  collated,  but, 
with  respect  to  the  major  portion  of  them,  I  have  been  obliged 
to  rely  on  Dr.  Greenleaf's  known  accuracy,  as  I  have  had  no 
opportunity  of  obtaining  access  to  several  of  the  reports  cited  by 
him.  The  libraries  of  our  Inns  of  Court  contain  neither  a  large 
nor  a  well-chosen  collection  of  American  decisions,  but  I  am 
happy  to  say  that  the  librarian  of  the  Middle  Temple,  with  a 
liberality  which  I  trust  will  be  followed  by  the  other  Inns,  has 
determined  to  remedy  this  evil,  and  has  made  arrangements  for 
the  purchase  of  all  such  reports  as  are  held  in  estimation  by  the 
Courts  of  the  United  States. 

With  the  view  of  rendering  my  work  useful  to  the  practitioner 
in  Ireland,  I  have  noticed  most  of  the  leading  decisions  of  the 
Four- Courts  on  the  Law  of  Evidence,  and  have  referred  to  many 
Irish  Statutes  on  the  same  subject. 

In  stating  what  the  law  is,  I  have  not  been  unmindful  of  what, 
in  my  humble  opinion,  it  ought  to  be  ;  and  I  have  therefore 
ventured,  from  time  to  time,  to  point  out  briefly  such  alterations 
in  the  law  as  I  conceive  would  effect  material  amendments.  The 
Law-Reformer,  by  referring  to  the  Index,  Title,  "  Suggestions  for 
Amending  the  Law  of  Evidence,"  will  And  what  I  have  done  on 
this  head. 

The  alterations  recently  effected  in  the  law,  by  Lord  Denman's 
admirable  Act,  and  by  the  Documentary  Evidence  Act,  have 
been  pointed  out  at  length,  and  have  been  illustrated  by  the 
latest  decisions. 
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The  book  contaiDs  no  chapter  on  the  Law  of  Stamps.  This 
omission  might  perhaps  be  justified  by  simply  referring  to  the 
able  works  of  Messrs.  Phillipps  and  Starkie,  in  the  former  of 
which  the  subject  is  not  treated,  while,  in  the  latter,  it  occupies  a 
very  subordinate  place  in  the  third  volume.  But  the  reasons 
which  chiefly  influenced  me  in  deciding  to  reject  the  Law  of 
Stamps,  were,  1st,  that  it  has  been  already  discussed  at  large  in 
several  distinct  treatises ;  2nd,  that  any  exposition  of  it,  to  be  of 
practical  value,  must  have  added  much  to  the  bulk  of  the  work, 
and  consequently  to  its  price ;  3rd,  that  it  would  have  delayed 
the  publication  for  many  months ;  4th,  that  this  branch  of  the 
law  will  probably  ere  long  undergo  very  extensive  changes ;  and 
last,  though  I  confess  not  least,  that  it  is  one  of  the  most 
repulsive  subjects  which  could  be  selected  by  an  author  for 
discussion. 

In  a  work  of  this  magnitude,  treating  as  it  does  of  a  fluctuating 
branch  of  the  law,  I  am  well  aware  that  many  mistakes  must 
have  occurred  ;  for  these,  my  only  apology  is,  that  I  have  spared 
no  labour  to  avoid  them.  The  language  of  St.  Augustine  is  an 
author's  best  consolation  : — '*  Illi  in  vos  ssBviant,  qui  nesciunt 
cum  quo  labore  verum  inveniatur,  et  quam   difficile   caveantur 


errores." 


J.  PITT  TATLOE. 


2,  HiKoovET  BinLDiiras,  Tbxfle, 
10^  February,  1848. 


PREFACE  TO  THE  SECOND  EDITION, 


DtJBiNO  the  last  few  years  the  Law  of  Evidence  has  heen  in  a 
state  of  transition.  Each  succeeding  Session  of  Parliament,  since 
mj  work  was  originally  published,  has  witnessed  attempts  made, 
with  more  or  less  success,  to  remedy  the  defects,  and  to  relax  the 
ancient  strictness,  of  this  branch  of  the  law. 

In  1848,  Chief  Justice  Jervis  canned  his  useful  but  ill-drawn 
measures  for  regulating  the  duties  of  Justices  of  the  Peace.  In 
the  following  year  the  Bankruptcy  Consolidation  Act  was  passed. 
Then  succeeded  in  rapid  succession  the  Expenses  of  Prosecutions 
Act  of  1851,  Lord  Brougham's  Evidence  Acts  of  1851  and  185S, 
Lord  Campbell's  Criminftl  Justice  Act  of  1851,  the  Common  Law 
Procedure  Acts  of  1852  and  1854,  the  Court  of  Chancery  Amend- 
mait  Acta  of  1852,  the  Customs  Consolidation  Act  of  1858,  and 
the  Merchant  Shipping  Act  of  1854.  Each  and  all  of  the  above 
Statutes  introduced  extensive  alterations  in  the  modes  of  legal 
proof,  which  had  previously  been  recognised ;  while  a  multitude 
of  other  Acts,  passed  during  the  same  period,  affected  in  a  minor 
degree  the  general  rules  of  evidence. 

While  these  fundamental  changes  in  the  law  were  in  progress, 
I  did  not  feel  justified  in  involving  my  publisher  in  a  costly 
undertaking,  which  subsequent  legislation  might  render  unremu- 
nerative :  and  consequently  I  have  delayed,  for  a  longer  interval 
than  I  otherwise  should  have  done,  the  publication  of  the  present 
edition.  The  delay  has  cost  me  much  additional  labour,  as  I 
have  been  compelled  not  only  to  remodel  the  original  Work  in 
accordance  with  the  varied  amendments  of  the  Statute  law,  but  to 
embody  in  the  text  a  vast  number  of  decisions,  which  either  over- 
rule, qualify,  illustrate,  or  confirm  the  fluctuating  doctrines  of  the 
common  law* 
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Some  idea  of  the  difficulty  of  the  task  I  have  undertaken  may 
be  formed,  when  I  state,  that,  although  I  have  carefully  expunged 
all  portions  of  the  original  work  which  have  no  bearing  on  the 
Law  of  Evidence  as  now  administered,  the  Table  of  Cases  in  this 
edition  contains  a  reference  to  at  least  thirteen  hundred  more 
decisions  than  were  noticed  in  the  first  edition,  while  nearly  six 
hundred  additional  enactments  will  be  found  to  have  been  included 
in  the  Table  of  Statutes. 

I  make  this  atatement  in  no  boastful  spirit,  but  simply  in  the 
hope  that  the  profession,  seeing  the  difficulties  which  I  have  had 
to  contend  with,  may  regard  my  shortcomings  with  some  indul- 
gence,  and  may  extend  to  the  present  edition  the  same  favour 
which  they  have  kindly  shown  to  the  last. 

My  best  thanks  are  diie  to  many  friends  for  valuable  sug- 
gestions, and  especially  to  Mr.  Baron  Parke,  who,  in  spite  of  his 
laborious  duties,  never  loses  an  opportunity  of  aiding  with 
admirable  advice  his  younger  professional  brethren. 

The  Law-Reformer,  by  contrasting  my  "  Suggestions  for 
amending  the  Law  of  Evidence,"  as  contained  in  the  respective 
Indexes  of  the  two  editions,  will  observe  what  progress  has  been 
made  in  the  great  cause  of  Legal  Amendment,  and  what  improve- 
ments— at  least  in  my  judgment — are  still  required  to  be  made. 

The  present  Edition,  though  I  have  endeavoured  to  compress 
the  matter  into  as  small  a  compass  as  possible,  is  more  voluminous 
than  the  last  by  about  two  hundred  pages ;  and  the  changes  have 
been  so  extensive  as  to  render  it  necessary  for  me  to  re-number 
the  sections.  I  have  also  referred  in  the  Notes  to  those  portions 
of  Dr.  Greenleaf  s  admirable  work  of  which  I  have  availed  myself; 
and  the  public  will  thus  see  more  clearly  than  before  how  deeply 
I  am  indebted  to  the  labours  of  that  eminent  man. 


J.  PITT  TATLOE. 


6,  EooLSSTOV  Squabs, 
4^  Jidy,  1855. 
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B.  &  A Bamewall  and  Alderson's  Reports,  King's  Bench. 

B.  &  Ad Bamewall  and  Adolphus'  Exports,  Kin^s  Bench. 

B.  &  B. Broderip  and  Bingham's  Reports,  Common  Pleas. 

B.  &  C Bamewall  and  Cresswell's  Reports,  King's  Bench. 

B.  &  P Bosanquet  and  Poller's  Repoits,  Common  Pleas. 

Bao.  Ab Bacon's  Abridgment. 

Bail Bailey's  Reports,  South  Carolina,  1828—1832.  2  vols.  (B). 

Bail  Ct.  Cas Lowndes  and  Maxwell's  Bail  Court  Cases,  1852. 

Ball  &  Beat Ball  and  Beatty's  Reports,  Chancery,  Ireland. 

Barnes, Barnes's  Notes  of  Practice  Cases  in  Common  Pleas. 

Batt Batty's  Reports,  King's  Bench,  Ireland. 

Bay Bay's  Reports,  South  Carolina,  1783—1804.  2  vols.  (B.C). 

Bayley  on  Bills,  ...  5th  edition,  London,  1830. 

Beames  Ord.  in  Ch.  Beames's  General  Orders  in  Chancery. 

Beav Beavan's  Reports,  Rolls  Court. 

Bell,  Dig Bell's  Digest  of  the  Laws  of  Scotland. 

Bentham  Ev.  or  |  Bentham's    Rationale   of    Judicial    Evidence,    6   vols. 
jI&^^.\  Lo-don.  1827. 

Best  Ev Best  on  the  Principles  of  Evidence,  London,  1849. 

Best  on  Pres Best  on  Presumptions,  London,  1844. 

Bibb,    Bibb's  Reports,  Kentucky,  1808— 1817,  4  vols.  (D). 

Bing Bingham's  Reports,  Common  Pleas. 

Bing.  N.  S Bingham's  Reports,  New  Series,  Common  Pleas. 

Binn Binney's  Reports,  Pennsylvania,  1799 — 1814.  6  vols.  (A). 

1  ^t.    ChrC^t*  C      Bishop  of  Tasmania's  Lectures  on  the  Christian  Catechism. 

Bl.  Com Blaokstone's  Commentaries. 

H.  Bl Henry  Blaokstone's  Reports,  Common  Pleas. 

W.  BL Sir  William  Blaokstone's  Reports,  (K.  B.  &  C.  P.) 

Bland.  Ch Bland's    Chancery    Reports,    Maryland,    1811  —  1830. 

2  vols.  (C). 

Blaokf. Blackford's  Reports,  Indiana,  1817—1838.  4  vols.  (C.  D). 

Bligh,  Bligh's  Reports,  House  of  Lords. 

Bligh,  N.  S Bligh's  Reports,  New  Series,  House  of  Lords. 

B.  Moore, John  Bayly  Moore's  Reports,  Common  Pleas. 

B.  N.  P Buller's  Law  of  Nisi  Pnus. 

Bott Bott's  Poor  Laws. 

Br.  C.  C Brown's  Chancery  Cases. 

Br.  P.  C Brown's  Parliamentary  Cases. 

Bridg.  0 Sir  Orlando  Bridgman's  Judgments  in  the  Com.  Pleas. 

Bro.  Abr Brooke's  Abrid^ent. 

Broom's  Max Broom's  Legal  Maxims,  2nd  edition,  London,  1848. 

Browne Browne's  Reports,  Pennsylvania,  1806—1814.  2  vols.  (C). 

Brownl Brownlow's  Reports. 

Buck Buck's  Reports  in  Cases  of  Bankruptcy. 

Bulst Bulstrode's  Reports. 

Bunb Bunbury's  Reports,  Exchequer. 

Buree,  Comm.  on )  Surge's  Commentaries  on  Colonial  and  Foreign  Laws, 
Col.  &  For.  Laws )  4  vols.  London,  1838. 

Bum's  Ec.  L Bum's  Ecclesiastical  Law,  9th  edition,  London,  1842. 

Bum,  Just,  by  Chit.  Bum's  Justice  of  the  Peace,  by  Chitty,  29th  ed.,  1845. 

Bumet  Cr.  L&w, . . .  Burnet  on  Criminal  Law  of  Scotland. 

Burr Burrow's  Reports,  King's  Bench. 

Burr.  S.  C.  Burrow's  Settlement  Cases,  King's  Bench. 

Byles  on  Bills, 5th  edition,  1847,  London. 

J^m       *        *  C     Bynkershoek,  Libri  Observationum  Juris  Romani. 


ABBREVIATIONS,    ETC.  XIX 

ABBUnriATIOHS.  HAMB  Of   WOKK,    RO. 

C.  &  J Crompton  and  Jeryis's  Eeports,  Exchequer. 

C  &  Kir. Carrington  and  Eirwan's  T^isi  Prius  Reports. 

C.  ft  M.  or  Cr.  &  M.  Crompton  and  Meeson's  Reports,  Exchequer. 

C.  M.  &  £.  Crompton,  Meeson,  and  Roscoe's  Reports,  Exchequer. 

C.  ft  Marsh Carrington  and  Marshman's  Nisi  Fnus  Reports. 

C.  ft  P Carrington  and  Payne's  Nisi  Prius  Reports. 

Gaines,  R. Caines^s  Reports,  New  York,  1803—1805.  3  vols.  (A). 

Csld. Caldecotfs  Reports  of  Settlement  Cases. 

Calv.  Lex Calvini  Lexicon  Juridicum  Juris  Caasarii.    Genevee,  1645, 

foL 

Cam^ Campbell's  Nisi  Prius  Reports. 

Canoiani     Leges  ^ 

barbarorom      >  Yenetiis,  1781 — 1785.  5  vols.  foL 

antiqnoB,  ) 

Carr  SuddL***^  I  Harrington's  Supplement  of  Treatises  on  Criminal  Law. 

Carpxov.    rniot. )  Carpzovii   Practiced  Rerum  Criminalium.      Francof.    ad 

Ker.  Cr.    )  Msenum,  1758.  3  vols.  fol. 

Carth Carthew's  Reports,  King's  Bench. 

Cas.  temp.  Hard.. . .  Cases  in  the  time  of  Lord  Hardwicke. 

Cas.  temp.  Lee,  ...  Ecclesiastical  Reports  in  the  time  of  Sir  G.  Lee. 

Channing Channing's  Works,  5  vols.  3rd  edition,  Glasgow,  1840. 

Chitt  on  Bills Chittj  on  Bills  of  Exchange,  9th  edition,  London,  1840. 

Chit.  Cr.  L. Chitty's  Treatise  on  Criminal  Law,  2nd  ed.,  London,  1826. 

Chit  Forms Chitty's  Forms  of  Practical  Proceedings  in  Common  Law 

Courts,  6th  ed.,  London,  1847. 

Chit.  Gen.  Pract....  Chitty's  General  Practice. 

Chit,  on  PL Chitty,  Senior,  on  Pleading,  7th  edition,  London,  1844< 

Chit.  R.    Chitty's  Reports,  King's  Bench. 

Cic  Fam.  £p Ciceronis  Familiares  Epistolce. 

City  Hall  R^ New  York  Recorder,  containing  Reports  of  Cases  in  City 

Courts  from  1816  to  1821.     6  vols. 

CL  ft  Fin.    Clark  and  Finell/s  Reports,  House  of  Lords. 

^^'^^i^ELOwl"  I  Clifford'*  Southwark  Election  Case. 

Co Lord  Coke's  Reports,  London,  1826. 

Co.  Lit. Coke  on  Littleton. 

Coek.  ft  K Cockbum  and  Rowe's  Election  Cases. 

Cod.  Lib Codex  Theodosianus,  Jacobi  Gothofredi. 

Code  de  Proc.  Civ.  Code  Napoleon  de  Procedure  Civile. 

ColL  R.     CoUyer's  Chancery  Reports. 

Com Commonwealth. 

Com.  B Manning,  Granger,  and  Soott's  Reports,  Common  Pleas. 

CoBL  B.,  N.  S New  Series  of  Common  Bench  Reports  by  John  Scott. 

Com.  DL  Comyn's  Digest. 

Com.  J Journals  of  the  House  of  Commons. 

Com.  Rep Comyn's  Reports.    All  the  Common  Law  Courts. 

Comb Comberbach's  Reports,  King's  Bench. 

Conklin*8  Pr.  Conklin's  Practice  of  the  Courts  of  the  United  States, 

New  York,  1842. 

Conn Connecticut  Reports,  by  T.  Day,  1814—1848, 15vols.  (B). 

Cons.  R.   Haggard's  Consistory  Reports. 

Const  R. Constitutional    Reports,    South    Carolina,    1812—1816. 

2  vols.  (B.  C). 

Const  ft  Canon. ...  Constitutions  and  Canons  Ecclesiastical. 

Const U.S.Amendm.  Amended  Constitution  of  the  United  States. 

Cock,  ft  Alo.    Cooke  and  Alcock's  Reports,  King's  Bench,  Ireland. 

Cooke,  R Cooke's  Reports,  Tennessee,  1811—1814.  1  voL  (D). 

Coop.  C.  P.  R Charles  Purton  Cooper's  Cases  in  Chancery. 
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XX  ABBREVIATIONS,   ETC. 

ABBRXVIATIOHS.  KAME  Of   WORK,    XTO. 

Cor St.  Panics  Epistle  to  the  Corinthians. 

Comer  Cr.  Pr Comer's  Crown  Practice  in  Queen's  Bench,  London,  1844. 

Cowen, Cowen's  Reports,  New  York,  1823—1828.  9  vols.  (A). 

Cowp.   Cowper's  Reports,  King's  Bench. 

Cox,  or  Coz  Ch.  Cas.  Cox's  Rejports,  Chancery. 

Cox  Cr.  Cas.    Cox's  Criminal  Law  Cases. 

Coxe,    Coze's  Reports,  New  Jersey,  1790—1795.  1  vol.  (C). 

Cr.  &  Ph Craig  and  Phillips'  Reports,  Chancery. 

Cranch,    Cranch's  Reports,  Supreme  Court  of  United  States,  1800 

—1815,  9  vols.  (A). 

Crawf.&Dix,Abr.C.  Crawford  and  Dix's  Abrid^^  Notes  of  Cases  in  Ireland. 

Crawf.  &  Dix,  C.  C.  Crawford  and  Dix,  Irish  Circuit  Reports. 

Cro.  Car Croke's  Reports  in  the  reign  of  King  Charles  I. 

Cro.  £liz Croke's  Reports  in  the  reign  of  Queen  Elizabeth. 

Cro.  Jac Croke's  Reports  in  the  reign  of  King  James. 

Crown  Cir.  C Ryland's  Crown  Circuit  Companion. 

Cruise  on  Dign.  ...  Cruise  on  Dignities  or  Titles  of  Honour. 

Cujac.  Op.  Posth.  .  Cujaccii  Opera  Posthuma. 

Curt.  Ec.  R Ciirteis'  Ecclesiastical  Reports. 

Cush Cushing's  Reports.     Supreme  Court  of  Massachusetts. 

9  vols. 

D.  &M.  or  D.  &Mer.  Davison  and  Merivale's  Reports,  Queen's  Bench. 

D.  &  R Dowling  and  Ryland's  Reports,  King's  Bench. 

D.  &  R.  Mag.  Ca. .  Dowling  and  Ryland's  Ma^strates'  Cases. 

D.  &  R.,  N.  r.  C. . .  Dowlinff  and  Ryland's  Nisi  Prius  Cases. 

Dalison     Dalison^s  Reports. 

Dall Dallas's  Reports.    Supreme  Courts  of  United  States,  and 

Pennsylvania,  1790—1806.  4  vols.  (A). 

Dalt Dalton's  Country  Justice. 

Dan.  Ch.  Pr Daniell's  Chancery  Practice,  2nd  edition,  by  T.  E.  Head- 
lam.    London,  1845. 

Dane's  Abr Dane's  Abridgment,  United  States. 

Danty, Trait6  de  la  Preuve,  Paris,  1697,  4to. 

^c^fConvev   I  I^*^^^"^**  Concise  Precedents  of  Conveyancing. 

Day, Day's  R^rts,  Connecticut,  1802—1810.  5  vols.  (B). 

Deane  Ec.  R Deane's  Ecclesiastical  Reports,  London,  1856. 

Deane  Term.  R. ...  Deane's  Reports.    Supreme  Court  of  Vermont,  3  vols. 

Dear.  &,  Bell,  Dearsly  ana  Bell's  Crown  Cases  reserved. 

De  G^x  &  J Decisions  of  Lord  Chancellor,  and  of  Court  of  Appeal  in 

Chancery,  by  De  Gex  and  Jones,  1857. 

De  Gex,    M.  & )  Decisions  of  Lord  Chancellor,  and  of  Court  of  Appeal  in 

Gbrd )  Chancery,  by  De  Gex,  Macnaghten,  and  Goraon. 

De  Gex  &  Sm De  Gex  and  SmaLe's  Reports,  Y .  C.  £aiight  Bmce's  Court. 

Dea.  &  C Deacon  and  Chitty's  Reports,  Bankruptcy. 

Deo.  Greg Decretals  of  Pope  Gregory  IX. 

Den Denison's  Crown  Cases  reserved. 

Dev Devereux's    Reports,  Nortii   Carolina,    1826 — 1834.     4 

vols.  (B). 

Dever.  &  Batt    ...  Devereux  and  Battle's  Reports,  North  Carolina,  1834 — 

1840.  4  vols.  (B.) 

^^if!^!!.^^.^;  I  I>iokinson's  Quarter  Sessions.    6th  ed.    London,  1846. 

Dick. Dickens's  Reports,  Chancerv. 

Dickson  Ev Dickson  on  the  Law  of  Evidence  in  Scotland.    2  vols. 

Edinburgh,  1855. 

Dig.  Lib Digests  of  Civil  Law. 

Dods.  Adm Dcdson's  Reports,  Court  of  Admiralty. 

Dom.  Proo House  of  Lords. 


ABBREVIATIONS,   ETC.  XXI 

IBBmSTIATIOKS.  RAMB  Of   WORK,   BTO. 

DoQg Doaglas*8  Reports,  King's  Bench. 

Dow, Doirs  Reports,  House  of  Lords. 

BowL    Bowling's  Praotice  Cases,  Old  Series.    All  the  Common 

Law  Courts. 

DowL  N.  8 Bowling's  Fractioe  Cases,  New  Series.    The  same. 

DowL  ft  L.  Bowling  and  Lowndes's  Practice  Cases.    The  same. 

Dr.  ft  St. Boctor  and  Student. 

Drew Brewrv's  Reports  of  Becisions  by  Eindersley ,  V.  C. 

Drory,  Ch.    R.    )  Brurrs    Lish    Chancery    Reports,    in    the    time    of 
temp.  Sugden, )  Sugden,  Ch. 

Dro.  ft  War Brury  and  Warren's  Reports,  Chancery,  Ireland. 

Dyer Byers  Reports. 

£.ftB.    , Ellis  and  Blackburn's  Queen's  Bench  Reports. 

£ag.  &  Y Eagle  and  Younge's  Reports  of  Tithe  Cases. 

East, East's  Reports,  King's  Bench. 

East  P.  C East's  Pleas  of  the  Crown. 

Ee.  &  Mar.  Cas. ...  Notes  of  Cases  in  the  Ecclesiastical  and  Maritime  Courts, 

London. 

Edinb.  Rev Edinburgh  Reyiew. 

S^h^Lr]  Eq-ity  Ca«*  Abridged. 

Enk.  Inst.  Erskine's  Institutes  of  the  Law  of  Scotland. 

Eap. Espinasse's  Nisi  Prius  Reports. 

ETerhardi  Cone. ...  Everhardi  Concilia.    Antwerp.     1643,  fol. 

Ex.  R. Exchequer  Reports  by  Welsby,  Hurleetone,  and  Gordon. 

Fairl    Fairfield's  Reports,  Maine,  1833—1836.    3  vols.  (B). 

Farinaoii  Op Farinadi  Opera.  Francof.  ad  Msnum.   1684.  4  vols.  fol. 

Ff.    Pandecta  Juris  Civilis. 

Iltzg Fitzgibbon's  Reports.    All  the  Courts. 

Forrest,    Forrest's  Reports,  Exchequer. 

^^  ^^^  ^*  \  Sir  M.  Foster's  Crown  Law,  3rd  edition,  1792. 
L.  or  Disc  ... )  '  ' 

Fox  ft  Smith  Fox  and  Smith's  Reports,  King's  Bench,  Ireland. 

Freem. Freeman's  Reports. 

Q.  ft  B Gale  and  Bayison's  Reports,  Queen's  Bench. 

Gale, Gale's  Reports,  Exchequer. 

GalL Gallison's  Reports,  United  States,  1st  Circuit  Court,  1812 

— 1815.    2  vols.  (A).    Judee  Story's  Becisions. 

Gambier's  Guide...  Gambier*s  Guide  to  the  Study  of  Moral  Evidence. 

Gibson's  Cod Gibson's  Codex  Juris  Ecclesiastic!  Anglioani. 

Gilb.  Eq.  R Gilbert's  Equity  Reports. 

Gilb.  End Gilbert  on  Evidence. 

Gill  ft  John. Gill  and  Johnson's  Reports,  Maryland,  1829—1840.     10 

vols.  (B). 

Glassford  Ev. Glassford  on  Evidence,  Edinburgh,  1820. 

Godb Godbolt's  Reports. 

Gow..<r Gow*s  Nisi  ftius  Reports. 

Gr.  Ev Greenleaf  on  Evidence. 

Gray,    Gray's  Reports,  Supreme  Court  of  Massachusetts.    2  vols. 

Greenl Greenleaf's  Reports,  Maine,  1820—1832.    9  vols.  (B). 

GreenL  on  Test,  j  Br.  Greenleaf  on  the  Testimony  of  the  Evangelists,  2nd 

of  Evang )  edition ,  London,  1847. 

GresL  Ev Gresley  on  Evidence  in  Courts  of  Chancery,  paging  of  1st 

ea.  retained  in  margin  of  2nd  ed.,  1847,  London. 

GwilL  Gwillim's  Reports  of  Statutes  and  Cases  on  Tithes. 

H.  BL  Henry  Blaokstone's  Reports,  Common  Pleas. 

H.  of  L.  Cas Cases  in  ^e  House  of  Lords,  by  Clark  and  Finnelly,  New 

Series. 

H.  ft  N Hurlestone  and  Norman's  Reports,  Exchequer. 


XXn  ABBREVIATIONS,    ETC. 

ABBBITIATI0N8.  HAMB  Or  WORK,    ETC. 

Hagg.  Cons Haggard's  Consistory  Reports. 

Hagg.  Eo.  R.  Haggard's  Ecolesiastioal  Reports. 

HiJe,    Lora  Hale's  Pleas  of  the  Crown. 

Hale  de  Jure  Mar.  Lord  Hale's  Treatise  de  Jure  Maris. 

Hall  &  T Hall  and  Twells's  Reports  in  Chancery. 

Halst.  Halstead's  Reports,  New  Jersey,  1821—1831.  7  vols.  (C). 

Har.&GiU, Harris  and  Gill's  Reports,   Maryland,   1826—1829.    2 

vols.  (B). 

Har.  &  M'Hen.  ...  Harris  and  M^Henry's  Reports,  Maryland,  1700—1799. 

4  vols.  (D). 

Har.  &  W Harrison  ana  Wollaston's  Reports,  King's  Bench. 

Hardin,    Hardin's  Reports,  Kentucky,  1806—1808.     1  vol.  (D). 

Hare,    Hare's  Reports,  Decisions  of  V.-Cs.  Wigram  &  Turner. 

Harg.  L.  Tracts,...  Hargrave's  La^  Tracts. 

Harff.  St  Tr HarsTave's  State  Trials. 

Haror Harores's  Reports,  Exchequer. 

Harr.  &  J Harris  and  Johnson's  Reports,  Maryland,   1800 — 1826. 

7  vols.  (B). 

Hawk Hawkins's  Pleas  of  the  Crown. 

Hawks,    Hawks'  Reports,  North  Carolina,  1820—1826.   4  vols  (C). 

Hayes, Hayes'  Reports,  Exchequer,  Ireland. 

Hayes  &  Jon Hayes  &  Jones'  Reports,  Exchequer,  Ireland. 

Hayw Haywood's  Reports,  North  Carolina,  1789—1806  (C). 

Hern,  ad  Pand.  ...  Heineccius  ad  randectas.    5th  tom.  of  his  Works. 

Hen.  &Munf. Henning  and  Munford's  Reports,  Virginia,  1806 — 1809. 

4  vols.  (C). 

HertiusdeColl.Leg.  Hertius  de  CoUisione  Legum. 

HillorHill,S.Car.R.  Hill's  Reports,  South  CaroUna,  183S— 1836.  2  vols.  (B.  C). 

Hill  N.  Y.  R Hill's  Reports,  New  York,  1841—1842.    3  vols.  (B). 

Hoh Hobart's  Reports. 

^Sy,  *!^.^5;  1     Hoffman's  Course  of  Legal  Study,  2pd  edition,  1836. 

Holt,    Lord  Holt's  Reports. 

Holt  N.  P.  R Holt's  Nisi  Prius  Reports. 

How  St.  Tr Howell's  State  Trials.    34  vols. 

Howard  S.  Ct.  R. .  Howard's  Reports,  United  States,  Supreme  Court,  from 

1843  (A). 

Hubb.  Ev.  of  Suo. .  Hubback  on  Evidence  of  Succession,  London,  1844. 

Hume  on  Cr.,  or )  Hume's  Commentaries  on  Law  of  Scotland  respecting 

Hume  Comm.  )  Crimes. 

Humphrey's  R.  ...  Humphrey's  Reports,  Tennessee,  1839 — 1841.  2  vols.  (D). 

Hutt Hutton's  Reports. 

J.  Kel Sir  John  Kelynge's  Reports. 

Inst. Coke's  Institute. 

Ir Irish. 

Ir.  Cir.  R Irish  Circuit  Reports. 

Ir.  Eq.  R Irish  Equity  Reports. 

Ir.  Eq.  R.,  N.  S....  Irish  Chancery  Reports,  New  Series,  1860. 

Ir.  Law  R Irish  Law  Reports. 

Ir.  Law R.,  N.  S....  Irish  Common  Law  Reports,  New  Series,  1860. 

Iredell  R Iredell's  Reports,  North  Carolina,  1840— 1841 .  1  vol.  (C). 

J.  J.  Marsh J.  J.Marshall'sReports,  Kentucky,  1829—1832.  7  vols.  (D). 

J.  B.  Moore, John  Bayly  Moore's  Reports,  Common  Pleas. 

Jac Jacob's  Reports,  Chancery. 

Jao.  &  Walk Jacob  and  W  Biker's  Reports,  Chancery. 

Jacobsen's  Sea  L.  .  Jacobsen's  Sea  Laws. 

Jebb,  C.  C Jebb's  Crown  Cases  Reserved,  Ireland. 

Jebb  &  Bonrke,  ...  Jebb  and  Bourke's  Reports,  Queen's  Bench,  Ireland. 

Jebb  8c  Bj Jebb  and  Symes'  Reports,  Queen's  Bench,  Ireland. 
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ABBSITUTIOirS.  KAMI  OP  WORK,    ETC. 

Jobna.  Johnson's  Reports,  New  York,  1806—1823,     20  vols.  (A). 

Johns.  Ch.  R Johnson's  Chancery  Reports,   New   York.   1814—1823. 

7  vols.  (A). 

Jones,  Ex.  R. Jones'  Exchequer  Reports,  Ireland. 

T.  Jones, Sir  Thomas  Jones'  Reports. 

W.  Jon Sir  William  Jones' Reports. 

Jones  &  Lai,   Jones  and  Latouche's  Reports,  Chanoery,  Ireland. 

Joy  on  Conf. Joy  on  Confession  in  Criminal  Cases,  Dublin,  1 842. 

Jnr.  Jnrist  Reports.    All  the  Courts. 

Jur.,  N.  S Jurist  Reports,  New  Series.    All  the  Courts. 

Kay, Kay's  Reports  of  Decisions  of  V.-C.  Wood,  1853. 

Kay  &  J Kav  and  Johnson's  Reoorts  of  Decisions  of  Wood,  V.-C. 

Keo Keble's  Reports,  King  s  Bench. 

Keen,    Keen's  Reports,  Chancery. 

KeL  or  J.  KeL Sir  John  ^elynge's  Reports. 

Kent  Com Kent's  Commentaries,  Boston,  1 840. 

Kirby    Kirby's  Re^rts,  Connecticut,  1785—1788.     1  vol.  (D). 

Knapp,  P.  C.  R. ...  Knapp's  Privy  Council  Reports. 

Knapp  &  Omb.    ...  Knapp  and  Ombler's  Election  Cases. 

&Mat.'c^  orf  ^^  Journal  ([New  Series),  Cases  in  Chancery,  Probate 
QT%  ^rip*'^^>  and  Matrimonial  Courts,  Queen's  Bench,   Common 

Exi^**^M  C    .  S  ^^^^'  **'  Exchequer,  or  Magistrates'  Cases. 

L.  M.  ft  P Lowndes,  Maxwell,  and  Pollock's  Practice  Cases.    All  the 

Common  Law  Courts. 

LL.  U.  8 Laws  of  the  United  States. 

^Z2^Q^^^'\  Law  Recorder,  1st  and  2nd  Series.    Irish. 

LawR , Law  Review. 

Law  Mag Law  Magazine. 

Law  Mag.,  N.  S....  Law  Magazine,  New  Series. 

Lea.  or ]^  C.  C....  Leach's  Crown  Cases  Reserved.    4th  ed.,  London,  1815. 

Lee.  Obs. Legal  Observer. 

Lefigh,  R. Leigh's  Reoorts,  Virginia,  1829—1839.    9  vols.  (B). 

Lecm.    Leonard's  Reports. 

Lev. Levinz's  Reports. 

Lew.  C.  Cor  Lew.  R.  Lewin's  Crown  Cases  on  Northern  Circuit. 

Lit  R. Littleton's  Reports. 

Ll^  &  G Lloyd  and  Goold's  Irish  Chancery  Reports  in  the  time 

of  Sugden,  Ch. 

Lofft,    Lofl^'s  Reports,  King's  Bench. 

Long.  &  Town.   ...  Longfield  and  Townsend's  Reports,  Exchequer,  Ireland. 

Lards'  J Journals  of  the  House  of  Lords. 

Ld.  Br.  8p Lord  Brougham's  Speeches.    4  vols,  1838. 

Id.  Raym. Lord  Raymond's  Reports,  King's  Bench  ft  Common  Pleas. 

Louis.   Reports  of  Louisiana,  1830—1840.    16  vols.  (B). 

Lnders, Luders's  Election  Cases. 

Lutw.   Lutwyche's  Reports. 

M.  ft  CK>Td Maonaghten  and  Cbrdon's  Reports,  Chancery. 

M.  ft  Gr Manning  and  Granfer's  Reports,  Common  Pleas. 

M.  ft  M Moody  and  Malkin's  Nisi  Prius  Reports. 

M.  ft  P Moore  and  Payne's  Reports,  Common  Pleas. 

M.  ft  R Manning  and  Kjrland's  Reports,  King's  Bench. 

M.  ft  Rob Moody  and  Robinson's  Nisi  Prius  Reports. 

MS Manuscript. 

M.  ft  So.  Moore  and  Scott's  Reports,  Common  Pleas. 

M.  ft  SeL Maule  and  Selwyn's  Reports,  King's  Bench. 

M.  ft  W Meeson  and  Welsby's  Reports,  Exchequer. 

MeC.or  McC^...  McCord's  Reports,  South  Carolina,  1820—1828.    4  vols. 

(B.  C.) 
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MoC.  Ch.  R MoCord's  Ohanoerj  Reports,  South  Carolina,  1825—1827. 

2  vols.  (B.  C.) 

MoClel MoCleland's  Reports,  Exchequer. 

McClel.  &  Y MoCleland  and  Toung^e's  Reports,  Exchequer. 

Mac.Pr.  in  House  )      Macqueen's  Practioe  in  the  House  of  Lords  and  Privy 
of  L. \  Council. 

^^if^*  ^^'  ^'  1     Maoqueen's  Scotch  Cases  in  the  House  of  Lords,  1852. 

McDouall'sInst. ...    McDouall*s  (Lord  Bankton)  Institutes  of  the  Laws  of 

Scotland. 

^^E^?°'* ^^  I      McKinnon's  PhUosophy  of  Evidence. 

McNally  Ev McNallv  on  Evidence,  L^land. 

Madd Haddock's  Reports,  Chancery. 

Magens Magens  on  Insurance,  London,  1754. 

Mann.  Dig.  N.  P.  .    Manning's  Digested  Index  to  the  Nisi  Prius  Reports. 

Marsh MarshaQ's  Reports,  Common  Pleas. 

A.  K.  Marsh A.  E.  Marshall's  Reports,    Kentucky,    1817—1821.    3 

vols.  (D). 

J.  J.  Marsh J.  J.  Marshall's  Reports,  Kentucky,  1829—1832.  7  vols.  (D). 

Martin Martin's  Reports,  Louisiana,  1809 — 1823.     12  vols.  m). 

Mart.,  N.  S Martin's  Reports,  New   Series,  Louisiana,    1823—1830. 

8  vols.  (B). 
Martin,  N.  Car.  R.    Martin's  North  Carolina  Reports.    1  vol.  (D). 
Mart.  &Terg Martin  and  Yerger's  Reports,  Tennessee,   1825—1828. 

1  vol.  (D). 
Maso.  or  Mascar. )      Masoardus  de  Probationihus.     Francof.  ad  MsBuum.    4 

de  Prob j  vols.,  foL,  1684. 

Mason, Mason's  Reports,  United  States,  1st  Circuit  Court,  1816 — 

1830.    5  vols.  (A).    Judge  Story's  Decisions. 

Mass Reports  of  Massachusetts,  1804— 1822.    (A.) 

Mathews,  Pros.  £v.    Mathews'  Treatise  on  Presumptive  Evidence. 

May,  Law  of  Pari.     May's  Law  of  Parliament. 

Menoch.  de  Prces.  .    Menochius  de  Prcesumptionibus,  GenevsB,  1670.  2  tom.  fol. 

Mer Merivale's  Reports,  Chancery. 

Mete Metoalf 's  Reports,  Massachusetts,  1840—1846.  (A.) 


Milw.  £c.  Ir.  R.  )     Mil  ward's  Ecclesiastical  Irish   Reports  in  the  time  of 

Minutes  of  Evidence  in  Peerage 
Mitf.  on  PI Mitford  (Lord  Redesdale)  on  Pleadings  in  Chancery,  5th 


temp.Radclifie,  j  Dr.  Radoliffe. 

Min.  Ev Minutes  of  Evidence  in  Peerage  Claims,  &o. 


edition.    London,  1847. 

Mod Modem  Reports.    AU  the  Courts. 

Moll MoUoy's  Reports,  Chancery,  Ireland. 

Mon.  Sc  Ayr Montagu  and  Ayrton's  Reports,  Bankruptcy. 

Mon.  &  B Montagu  and  Bugh's  Reports,  Bankruptcy. 

Mon.  D.  &  D Montagu,  Deacon,  and  De  Gex's  Reports,  Bankruptcy. 

Mon.  &  McAr Montagu  and  McArthur's  Reports,  Bankruptcy. 

Monroe,    Monroe's  Reports,  Kentucky,  1824—1828.    7  vols.  (D). 

Moo.  C.  C Moody's  Crown  Cases  Reserved. 

Moo.Ind.  App.  Cas.  Moore's  Indian  Appeal  Cases  decided  by  Privy  Council. 

Moo.  P.  C.  R Moore's  Privy  Council  Reports. 

"•t^StS^^^^'M  8- F- Moore'.  Export.. 
Moore,  [if  vol.    J 

B  Moore  or  J.  i  ^^^  Bayly  Moore's  Reports,  Common  Pleas. 

B.Moore, ) 

Morison Morison's  Scotch  Reports. 

Munf.   Munford's  Reports,  Virginia,  1 810—1820.    6  vols  (C). 

Murph Murphey's  Reports,  North  Carolina,  1804—1819.  (C.) 
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If yL  &  Cr Mylne  and  Craig's  Reports,  Ohanoery. 

Hyl.  &  E Mylne  and  Keen's  Reports,  Chanoerj. 

N.  &  M I^evile  and  Manning's  Reports,  King's  Benoh. 

If .  &  P Nevile  and  Perry' s  Reports,  Queen's  Bench. 

K.  R.    Bosanquet  and  Puller's  New  Reports,  Common  Pleas. 

N.  York  Civ.  Code,  The  Code  of  Civil  Procedure  of  the  State  of  New  York,  1850. 

B.  York  Crim.  Code,  The  Code  of  Criminal  Procedure  of  the  State  of  New  York, 

1850. 

^^?I  pf^^'  ^^  1     "^^^^'^  Collection  of  State  Papers. 

K. or New£mp8.R.  Reports  of  New  Hampshire,  1816—1843.  (B.) 

New  Sess.  Cas New  Sessions  Cases,  hy  Carrow,  Hamerton,  and  Allen. 

NoU  &  M<C Nott  and  M'Cord's  Reports,  South  Carolina,  1817--1820. 

2  vols.  (B). 

Nov, No/s  Reports. 

Ohio  R Hammond's  Ohio  Reports,  Ohio,  1821—1839.  9  vols.  (D). 

O.  Bridg Sir  Orlando  Bridnnan's  judgments  in  the  Common  Pleas. 

Ought Oughton's  Ordo  Judiciorum. 

Owen,  Owen's  Reports,  Ring's  Bench  and  Common  Pleas. 

%L^13*'^^^^'   1     Mode  of  citing  the  Year  Books. 

P.  &  D.  or  P.&Dav.    Perry  and  Davison's  Reports,  Queen's  Bench. 
P.  Voet,  de  Stat. . . .     Paul  Voet  de  Statutis. 

P.  Wms.  Peere  Williams'  Reports,  mostly  Chanoeir. 

Paige,  Paige's  Chancery  Reports,  New  York,  1828—1844.    10 

vols.  (B). 
Paine,  Paine's  Reports,   United  States,   Second  Circuit  Court, 

1810—1826.     1  vol.  (B). 
Paine  ft  Duer,  Fr. .    Paine  and  Duer's  Practice  of  the  Courts  of  the  United 

States,  New  York,  1830. 
Paley  on  Conv.    ...    Paley  on  Convictions. 
Psley,£v.  of  Christ.    Paley 's  Evidences  of  Christianity.     Works  in  5  vols. 

London,  1830. 

Paha.   Palmer's  Reports,  King's  Bench. 

Park,  Ins Park  on  Marine  Insurance,  8th  edition,  London,  1842. 

ParL  Deb Parliamentary  Debates. 

Partid Lopez'  Siete  Partidas  del  Rey  Alonzo  IX.,  Yalladolid, 

1587.    4  tom.  fol. 

^^ea^idf  C^  I     ^«^^®'»  Additional  Nisi  Prius  Cases. 

Pea.  £v Peake  on  Evidence,  5th  edition,  London,  1822. 

Pea.  R.     Peake's  Nisi  Prius  Reports,  3rd  editioUi  1820,  but  keeping 

the  paging  of  Ist  edition. 
Pearoe  ft  Dear.     )      Crown  Cases  Reserved,  the  first  part  of  the  volume  by 

C.  C )  Mr.  Pearce,  and  the  remainder  by  Mr.  Dearsley. 

Pears.  Chit.  PL  ...    Pearson's  Chitty,  Junior,  Precedents  in  Pleading,   2nd 

edition,  London,  1847. 

Peck,    Peck's  Reports,  Tennessee,  1822—1824.     1  vol.  (D). 

Penning Pennington's    Reports,    New    Jersey,    1806^— 1813,      2 

vols.  (C). 

Pennsylv Reports  of  Pennsylvania,  1829—1832.    3  vols.  (B). 

Pet  Peter's  Reports,  Sapreme  Courts  of  United  States,  1 827 — 

1843.  (A). 
Pet  C.  C.  R.  Peter's  Circuit  Courts  Reporta,  United  States,  3rd  Circuit 

Court  1803—1818.     1  vol.  (B). 
PeterBdorflfs  Abr...    Petersdorff's  Abridgment 

Ph.  £v Phillipps  on  Evidence,  9th  edition,  London,  1843. 

PhilL    Phillips'  Reports,  Chancery. 

^"^^jjjjj^^*^   I      Phillimore's  Ecclesiastical  Reports. 
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Pick Pickering's    Reports,    Massaohosetts,    1822—1840.      24 

vols.  (A). 

Plowd Plowden*s  Commentaries  or  Reports. 

Pollex PoUexfen's  Reports. 

Poph Popham*s  Reports. 

Porter, Porter's  Reports,  Alabama,  1834—1839,  9  vols.  (D). 

Pothier,(EuvJPosth.  Pothier,  (Euvres  Posthumes. 

Poth.  Obi Pothier  on  Obligations,  by  Evans,  Philadelphia  ed.,  1826. 

Pr.  Min Printed  Minutes  of  Evidence  on  Peerage  Claims  in  House 

of  Lords. 

Prec.  in  Cb Precedents  in  Chancery. 

Prest.on  Abstracts,  Preston's  Essay  on  Abstracts  of  Title. 

Price,    Price's  Reports,  Exchequer. 

Puff. Puffendorfs  Law  of  Nations. 

Q.  B Adolphus  and  Ellis's  Reports,  New  Series,  Queen's  Bench . 

QuintiL  Inst.  Orat.  Quintilianus  de  Institutione  Oratorio. 

R Rex  or  Regina. 

R.&R Russell  and  Ryan's  Crown  Cases  Reserved. 

RaU.  Cas Railway  Cases.    All  the  Courts. 

Rand,  or  Randolph,  Randolph's  Reports,  Virginia,  1821—1828,  6  vols.  (B). 

Rat.  of  Judl.  Ev. ...  Bentham's  Rationale  of  Judicial  Evidence.    6  vols.  1827. 

Rawle, Rawle's  Reports,  Pennsylvania,  1828— 1835,  5  vols.  (A). 

Ld.  Raym Lord  Raymond's  Reports,  King's  Bench  &  Common  Pleas. 

T.  Ray.,  or  Sir  T. )  Sir  Thomas  Raymond's  Reports.    All  the  Common  Law 

Ray )  Courts. 

^-  ^^  ^^'  (  Regul©  Generales  of  Hilary,  Easter,  Trinity,  or  Michael- 
mas Term. 


eg.  Gen.  H.  T., ) 
orE.  T.,  orT.  > 
T.,  or  M.  T....  ) 


Reid  on  Human  )  Dr.  Reid's  Collected  Works,  edited  by  Sir  William  Hamil- 

Mind,    )  ton,  Bart.    Edinburgh,  1846. 

Rep Lord  Coke's  Reports. 

Rep.  on  Ch.  Pr.    ...  Report  of  the  Commissioners  on  Chancery  Practice. 

Rep.of  CrLLawCom.  Reports  of  Criminal  Law  Commissioners. 

Rep.  tem.  Finch. ...  Reports  in  the  time  of  Lord  Chancellor  Finch. 

Rep.  tem.  Hardw. .  Reports  in  the  time  of  Lord  Hardwicke. 

Res Respublica. 

Rev.  Code,   Revised  Code. 

Rev.  St.   Revised  Statutes  of  different  States  in  America. 

Ridg.  Lapp  &  Sch. .  Ridgwav,    Lapp  and  Schoales'  Reports,  King's  Bench, 

Ireland. 
Rid^.  P.  C,  or\ 

Ric^.App.Cas.  >  Ridgway*s  Farliamentary  Cases,  Irish  Parliament* 

orRidgway'sR.  J 

RQey's  Law  C Riley's  Law  Cases,  South  Carolina,  1836—1837, 1  voL  (B). 

Rob.  Adm Dr.  Robinson's  Admiraltv  Reports. 

Roberts.  Ec.  R.    ...  Robertson's  Ecclesiastical  Reports. 

Robinson  on  Oavel.  Robinson  on  Gavelkind. 

Rog.  on  Elect Rogers  on  Elections,  6th  edition,  London,  1841. 

Rou.  Abr.    RoUe's  Abridgment. 

Roll.  R RoUe's  Reports,  King's  Bench. 

Rosooe  Ev Roscoe  on  Evidence  at  Nisi  Prius,  6th  ed.  London,  1844. 

Rose,  Rose's  Reports,  Bankruptcy. 

Russ Russell's  Reports,  Chancery. 

Russ.  C.  &  M Russell  on  Crimes  and  Misdemeanors,  3rd  ed.  Lond.,  1843. 

Russ.  on  Fact Russell  on  Factors  and  Brokers.  London,  1844. 

Russ.  &  Myl Russell  and  Mylne's  Reports,  Chancery. 

Ry.  &  M Ryan  and  Moody's  Nisi  Prius  Reports. 

S.  C Samecase. 

8.  P Samepoint. 

Salk Salkeld's  Reports.    All  the  Common  Law  Courts. 
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Sannd. Saunders'  Reports,  edited  by  Williams,  J.,  6th  ed.  1B45. 

Sav. Saver's  Reports. 

8ch.  &  Lef .  Scnoales  and  Lefro j's  Reports,  Chancery,  Ireland. 

Scott,    Scott's  Reports,  Common  Pleas. 

Scott's  N.R Soott's  New  Reports,  Common  Fleas. 

Selw.  N.  P Selwyn's  Law  of  Nisi  Prias,  11th  edition,  1845,  London. 

Serg.  &  R.    Sergeant  and  Rawle's  Reports,  Pennsylvania,  1818—1829. 

17  vols.  (A). 

Sess.  Ca New  Sessions  Cases,  by  Carrow,  Hamerton,  and  Allen. 

Shepl Shepley's  Reports,  Maine,  1836—1841,  6  vols.  (C). 

Shep.  Toaoh Sheppard's  Toachstone. 

Shower,    Shower's  Reports. 

Sid.  Siderfin's  Reports. 

Sir  T.  Ray Sir  Thomas  Raymond's  Reports.  The  Common  Law  Conrts. 

Sim Simons'  Reports,  Yice-Chanoellor's  Court. 

Sim.  N.  S Simons'  Reports,  New  Series,  Yice-Chanoellor's  Court. 

Sim.  &  St.    Simons  and  Stuart's  Reports,  Yice-Chanoellor's  Court 

Skinn Skinner's  Reports,  King's  Bench. 

Sm.  &  Oif.   Smale  and  Gifiard's  Rei>ort8.   Decisions  by  Stuart,  Y. -Ch. 

Smith's  Ch.  Pr.  ...  Smith's  Chancery  Practice,  3rd  edition,  London,  1844. 

Smith's  L.  C Smith's  Leading  Cases. 

South.  Southard's  Reports,  New  Jersey,  1816—1820,  2  vols.  (C). 

St  £v Starkie  on  Evidence,  3rd  edition,  1842,  London. 

Stair  lust Stair's  Institutes  of  the  Law  of  Scotland. 

Stark.  R. Starkie's  Nisi  Prius  Reports. 

Stephens  PI Stephens  on  Pleading,  5th  edition,  London,  1843. 

Story  Agen. Story  on  Agency,  London,  1839. 

Story  on  Bail Story  on  Bulments. 

Story  onBillsofEx.  Story  on  Bills  of  Exchange,  London,  1843. 

Stoiy  Confl Story's  Conflict  of  Laws,  2nd  edition,  London,  1841. 

Story  Eq.Jur Story's    Commentaries    on    Equity    Jurisprudence,    4th 

edition,  London  and  Boston,  1846. 

Story  £q.  PL  Story  on  Equity  Pleading,  3rd  ed.,  Lond.  and  Boston,  1844 . 

Story  on  Part. Story  on  Partnership,  London  and  Boston,  1841. 

Stor.  R.    Story's  Reports,  Umted  States,  1st  Circuit,  1889—1845, 

3  vols.  (A).    Jud&;e  Story's  Decisions. 

Str.  or  Stra.    Stran^e's  Reports  in  all  Courts. 

Strykius  de  Sem. )  Strykius    de     Semiplen&    Probatione.       Strykii    Opera, 

Prob J  Francof.  ad  MflBuum.     1743—1753.     15  vob.  fol. 

Sty Styles's  Reports. 

Sogden  on  Pow.  ...  Sir  Ed.  Sugden  (Lord  St.  Leonards)  on  Powers. 

Sag.  Y.&P Sir  Ed.  Sugden's  Yendors  and  Purchasers,  10th  ed.  1839. 

Somn.  Sumner's  Reports,   1st  Circuit  Court  of  United  States. 

Judge  Story's  Decisions.    1830^1839.  3  vols.  (A). 

Swanst.    Swanston's  Reports,  Chancery. 

Swift's  Dig Swift's  American  Digest. 

Swiff  8  Ev Swift's  American  Law  of  Evidence,  Hartford. 

T.  R.    Dumford  and  East's  Term  Reports,  King's  Bench. 

T.Jones, Sir  Thomas  Jones' Reports. 

T.  Ray. Sir  Thomas  Raymond's  Reports.  The  Common  Law  Courts. 

Ttit  Ev Tait  on  Evidence,  Edinburgh,  1834. 

Taunt. Taunton's  Reports,  Common  Pleas. 

Tidd,    Tidd's  Practice,  9th  edition ,  London. 

Tdler  on  £x Toller  on  the  Law  of  Executors  and  Administrators. 

Tomlin's  L.  Diet. . . .    Tomlin's  Law  Dictionary. 

Turn.  &  R Turner  and  Russell's  Reports,  Chancery. 

Tyr. Tyrwhitt's  Reports,  Exchequer. 

lyr.  A  Qnr Tyrwhitt  and  Granger's  Reports,  Exchequer. 

ILS United  States. 
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V.  C Vice-chancellor. 

Van  Leeuw.  Comm.  Van  Leeuwen's  Commentaries. 

Yaugh y aughan's  Reports,  Common  Fleas. 

Yentr Yentris'  s  Reports,  King's  Bench  and  Common  Pleas. 

Yerm Yermont's  Reports,  Yermont,  1826—1837.    9  vols.  (B). 

Yem Yemen's  Reports,  Chanoerv. 

Yes Yesey,  Junior's  Reports,  Chancery. 

Yes.  &  B Yesey  and  Beames's  Reports,  Chancery. 

Yes,  Sen Yesey,  Senior's  Reports,  Chancery. 

Yin.  Abr Yiner's  Abridgment 

Yirg.  Cas Virginia  Cases,  Virginia,  1789—1826.    2  vols.  (D). 

W.  Bl Sir  William  Blackstone's  Reports.    (K.  B.  &  C.  P.) 

W.  Jon Sir  William  Jones'  Reports. 

W.  W.  &  H Willmore,  Wollaston  and  Hodges'  Reports,  dneen's  Bench. 

Wash Washington's  Reports,  Virgima,  1790—1796,  2  vols.  (C). 

WasLC.  C.  R.    ...  Washington's  Circuit  Court  Reports,  United  States,  dnl 

Circuit  Court,  1803—1827.    4  vols.  (B). 

Watk.  Copyh Watkins  on  Copyholds. 

Watts, Watts's  Reports,  Pennsylvania,  1832— 1840.  1 0  vols.  ( Aj. 

Watts  &  Serg Watts  and  berffeanf  s  Reports,  rennsylvania,  1841 — 1842. 

3  vols.  (A). 

Webst.  Pat.  R.   ...  Webster's  Reports  on  Patent  Cases. 

Wend Wendell's  Reports,  New  York,  1828—1841.  (A). 

Whart Wharton's  Reports,  Pennsylvania,  1835— 1840, 6  vols. (A). 

Whately's  Log.  ...  Whately's  Logic,  3rd  edition,  London,  1829. 

Whately's Rhet ...  Whately's  Rhetoric,  3rd  edition,  Oxford,  1830. 

Wheat. Wheaton's  Reports,   Supreme  Court  of   United  States, 

1816—1827.  (A). 

Wheeler  C.  C Wheeler's  Criminal  Cases,  New  York,  3  vols.  H)). 

Wigramon  Disc. ...  Y.-C.  Wigram  on  the  Law  of  Discovery,  2nd  ea.,  London, 

1840. 

Wigram  on  Wills,.  Y.-C.  Wigram  on  the  Interpretation  of  Wills,  3rd  ed., 

London,  1840. 

Wightw Wightwick's  Reports,  Exchequer. 

Will,  on  £x Williams  on  Executors  and  Administrators,  4th  ed.,  1849. 

Willes, Willes'  Reports,  mostly  Common  Pleas. 

Wills  Cir.  £v Wills  on  Circumstantial  Evidence,  London,  1838. 

Wils Wilson's  Reports,  Eins:'s  Bench  and  Common  Pleas. 

Wils.  Ex Wilson's  Reports,  Exchequer  in  Equity. 

Wing.  Max Wingate's  Maxims. 

Wms.  Saund Saunders'  Reports,  edited  by  Williams,  J.,  6th  ed.,  1845. 

Woodb.  &Min.    ...  Woodbury  and    Minot's    Reports,    United    States,   1st 

Circuit,  1845— 1847,  2  vols.  (A). 
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781 

781 

918 

918,1299 

1294 

1222 

1222 

1081 

1081 

841 

1245 

1814 

1814 

1060 

1294 

1294 

1005 

1420 

1059 

1229 

1064 

1064 

1229 

1228, 1229 

1229 

897 

27,1229 

896 

896 

240 

240 

84 

990 

1223 

1887 

1846 

1059 

804 

1217, 1218 

1217 

1218 

1218 

1415 

1415 

1217 

1218, 1826 

1826 

1218 

1285 

280 


TABLE   OF  STATUTES  CITED. 


xcm 


6  A  7  WilL  4,  &  14 

a  82,  8.  5 

o.  71,  a.  2 

8.46 
o.  75,  8.  36 
c  76,  8.  4 

8.  6 

&8 
c.  85,  8.5 
8.28 
8.87 

8.41 
8.81 

8.85 
8.86 
8.87 


C.86 


PAO> 

1241 
1078 

827 
1295 

207 
1085 
1289 
1289 
1276 
1216 

900 

1814 

86 

86, 1274 

900 
1214 
1215 
1215 


8.  88  12, 1288, 1286, 
1418 


8.41 

o.  89,  8.  6 
c96 

8.5 

a  106,  a  9 

8.10 
8.19 
8.21 

cUl 

0. 114,  8.  8 

8.4 

C.115 

8.  29 
c  116,  8. 105,  It. 

8. 106,  Ir. 

8. 107,  Ir. 
7  Wm.  4,  &  1  Vict,  o.  22 

8.6 
8.8 
8.81 


e.26 


a 

8. 


1 

7 

8.9 

8.10 

8.11 

8.12 

8.  18 

8.14 

8.15 

8.17 


86 
1048 
1059 
1228 
1041 
1042 
9,1289 
1289 

824 
1203 
1208 
1266 

128 
1008 
1016 
1016 
86 
1814 
1414 
87 

149 

860,  866 
118 
861 

860, 861 

861,  869 
861 
861 

1085 
1087 
1085 


8118  872,984 
8.J9  872,984 


8.20 

8.21 

8.22 
8.84 

c.  28 

c  36,  8.  20 
8.25 
8.26 

0.44 

€.  49, 8.  5 

c50 


872 

150,  875 

877 

118,  861 

88 

1061 

157 

157 

1005 

81 

1060 


7WilL4,&l  Vict,  c.  68,8.2 


1  Vict.  c.  45,  8.2  . 

1  A  2  Vict,  o.  25,  8. 

c.  56,  8. 

8. 

8. 

c.77 
a  94,  8. 

8. 
8. 
8. 
8. 

8. 
8. 

o.  d. 

c.105 
Clio 

8. 
8. 
.8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 

2  ft  8  Vict,  c.  11,  a 

a 
a 
0.  47,  a 
c.  71,  a 
C.84 
8  ft  4  Vict,  c  9,  a 
c.  24,  a 
0.26 
a 
a 
0.  81,  a 
0.  59,  a 


a3 

0.  78,  a  22 

0.88 

c  85,  a  2 
a8 
a4 
all 

c.  86,  a  2 
a6 

o.87,a2 
a3 

o.  90,  a  1 

2 
118,  Jr. 

121,  Ir. 

122,  Ir. 

1 

2 

9 

11 

12 

13 

20 


1 
8 
4 

9 

10 

19 

27 

87 

45 

46 

50 

62 

68 

65 

6^ 

70 

72 

74 

91 

105 

106 

107 

8 

8 

9 

24 

53 

1 
2 

1 

2 
1 
1 


PACK 

1048 

1048 

1218 

1221 

91,  244 

90 

244 

280 

228 

229 

229 

229 

228, 241 

697 

1060 

1059 

11, 1280 

1059 

1125 

1199 

1199 

1195 

18 

18, 1195, 1280 

13, 14, 1281 

1199 

1324 

1124 

98,  907 

620 

620 

620 

901 

901 

1225 

1048 

127,  828 

828 

10, 1248, 1400 

827 

1048 

1048 

1400 

1048 

1048 

1048 

1048 

1401 

10, 1243, 1400 

1049 

1049 

1225 

1225 

1225 

1836 

82 

1060 

1809 

49 

616 

1099 

1099 

1266 

1082 


I 

L 


XCIV 


TABLE    OF   STATUTES  CTTBD. 


PAOl 

PAQI 

3  &  4  Vict,  0.  59,  s.  2 

1180 

5  &  6  Vict,  c 

81 

1177 

8.8 

1180 

c 

88 

1872 

&4 

1158 

0. 

48 

1872 

c  61,  B.  21 

990 

0. 

45 

900 

0.65 

1239 

8.11 

1220, 1276, 

817 

1019 

1287, 1416 

8.9 

1041 

0. 

51. 

8.1 

714,  789, 1090, 

8.11 

1256 

1109, 1202 

8.  16 

1256 

8.2 

789 

c.  72,  8.  4 

87 

0. 

53, 

8.82 

1058 

a  82,  8. 2 

1225 

c. 

57 

1059 

c  86,  8. 17 

1040 

8.18 

1059 

8.20 

87 

c. 

66, 

8.9 

341 

c  92,  8.  5 

1217 

8.10 

841 

8.6 

1272 

0. 

69 

458 

&9 

12, 1283 

0. 

79, 

8.10 

1096, 1416 

8.10 

1283 

c 

84 

1841 

8.11 

1284 

0. 

89, 

Ir. 

1880 

BLl2 

1284 

c 

94, 

8.38 

1822 

8.  18 

1284 

c 

97, 

8.3 

300 

B.14 

1285 

8.5 

82 

8.15 

1285 

c 

99, 

8.21 

991 

8.16 

1285 

c. 

IOC 

1,8.16 

18, 1808 

8.17 

1279, 1284 

BLl7 

1221 

8.18 

1285 

c 

108 

,8.29 

1294 

8.19 

1285 

c. 

116 

,al 

828 

&20 

1272 

8.5 

1049 

0.94 

1081 

8.7 

828 

C.96 

1380 

8.10 

1244 

8.22 

841 

8.11 

10 

8.29 

841 

8.58 

1050 

a  80 

341 

6  &  7  Vict,  c. 

18. 

8.5 

1223 

c.97,8.7 

1824 

8.7* 

895,  898 

8.10 

1824 

8.8 

1223 

a  105,  Ir. 

190, 485. 1055 

8.13 

1228 

8. 12,  Ir. 

909 

8.14 

1228 

8.48, 

It. 

190 

8.16 

1228 

8.49, 

Ir. 

190, 192 

8.17 

895, 898 

8.51, 

Ir. 

1082 

8.18 

1228 

8.52, 

Ir. 

1082 

8.20 

1228 

8.  68, 

Ir. 

1052, 1265 

8.85 

1051 

8.64,Ir. 

1052 

8.49 

1228 

8.66, 

It. 

486, 1058 

8.50 

1051 

8.  67,  Ir. 

1063 

8.51 

1051 

8.  68, 

Ir. 

486 

8.62 

895,  898 

8.69, 

Ir. 

437,  441, 
1058, 1067 

8.66 
8.68 

1287 
1287 

8.  70,  Ir. 

1058 

8.98 

1276, 1286 

8.71. 

Ir. 

1026 

8.94 

1286, 1415 

8.  72,  Ir. 

1054 

8.95 

1223, 1286 

t 


8.  78,  Ir.  1054 

8.  74,  Ir.  437 

8.  75,  Ir.  442, 1264 

c  108,  8. 125  1826 

8. 127  1326 

4  &  5  Vict,  c  21  1451 

8.1  80 

8.  2  80, 104 

c  45,  8.  18  1065 

8. 14  1065 

c.  52  1081 

c  76,  8.  8  11 

5  ft  6  Vict,  c.  22      21,  1048, 1218 

c  27,  8. 14  1294 


8.  96  1276,1286,1415 

8.  100  164,  895 

c.  22  1118 

a  84,  8. 4  420, 1250 

8.9  1250 

0.  88,  8.  9  1268 

8.  14  1239 

o.  40,  8.  29  091 

c  54,  Ir.  84,  890 

c.  58,  8.  8  1065 

8.18  1065 

0.  62,  8.  2  1040 

c  65,  8.  6  18, 1808 

8.7  18 
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XCV 


PAOB 

6&7  Viet,  c.  65.  8.10 

1221 

C.66 

909, 1224 

c.  78.  a  8 

918 

8.11 

1221 

8.20 

918,  1221 

8.21 

1814 

8.28 

1221 

8.26 

1814 

8.87 

271,  402 

c  76.  8.  2 

1250 

8.8 

1250 

0.  76.  8.  2 

1250 

c  79. 8.  5 

1325 

e.82,8.5 

1055 

8.6 

1056 

8.7 

1056 

c85 

616, 1037 

8.1  1029,1086,1090 

c  8^  B.  16 

1295, 1416 

8.20 

841 

8.28 

895,  898 

0.  91,  8.  2 

1808 

8.11 

1808 

8.18 

1308 

8.15 

1808 

8.48 

1808 

8.49 

1808 

c.  94.  "•  2 

28 

8.8 

28 

C.96 

92 

8.2 

817.  682 

8.7 

118.  748 

c  98.  8.  4 

485, 1251 

7A8Vict.,c7 

1177 

C12.8.8  1221. 

1276. 1287, 

1416 

c.  15, 8.  9 

1814 

8.11 

1814 

8.49 

1060 

8.50 

1060 

8.58 

1314 

8.54 

842 

8.55 

842 

8.67 

1245 

8.68 

1245 

c22,8.2 

841 

B.8 

841 

c.27,Ir. 

84»890 

C.29 

86 

c  82,  8. 15 

1329 

a  88,  8.  6 

164 

0.88,8.2 

1808 

<.45 

989 

8.2 

85,  966 

a  49 

1830 

0.  58.  8.  74 

1061 

0.65,8.  80 

910 

8.81 

1816 

8.83 

1816 

8.86 

910 

0.66 

1174 

8.9 

1225 

c  70, 8. 8 

828 

€.76 

816, 818 

7  4  8  Vici,  o.  76,  8. 

8. 

8. 

0.  81,  8. 

8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 

a  88.  8. 
a  84.  8. 

8. 
8. 
8. 

0.85,8. 

8. 

0.87,8. 
0.89 

c.  91,8. 
8. 

0.  92,  8. 

8. 
8. 
8. 
8. 
8. 
€.  101.  8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 
8. 

O.102 
0.  106,  8. 

8. 

8. 

0. 107,  8. 

O.  110,  8. 
8. 

8. 
8. 

8. 
8. 
8. 

8. 
8. 

Bk9  Yiot,  a  10 

8. 

8. 

0.  16.8. 

8. 
8. 
8. 
& 
8. 
8. 
8. 


PAOl 

8 

818 

4 

818 

18 

818 

2,  Jr. 

1216 

14. 

Jr. 

1216 

48. 

Jr. 

1814 

48, 

Jr. 

87 

52. 

Jr. 

1274. 1286 

68. 

It. 

1215 

70, 

It. 

1215 

71. 

Jr. 

1274, 1286 

74,  Jr. 

87 

19 

1282 

58 

991 

78 

1225 

85 

1058 

91 

1225 

12 

1009, 1011 

28 

1291 

9 

990 
1199, 1281 

2 

1295 

71 

1224 

17 

1048 
1049 

4 

828 

10 

828 

20 

909 

87 

1244 

89 

241 

2 

1408 

8 

784,  798 

88 

1228 

69 

1292. 1297 

70 

1059 

71 

27, 1227 

72 

164 

78 

909 

74 

1059 
668. 1176 

40,  Jr. 

1008, 1005 

41, 

Jr. 

1016 

42, 

It. 

1016 

11 

1288 

7 

876, 1810 

15 

1810 

19 

1310 

25 

875 

44 

809 

45 

809 

46 

809 

51 

1811 

52 

1811 
1408 

1 

794 

6 

784,  798 

7 

847 

10 

1219, 1812 

11 

1811 

12 

1811 

14 

811 

28 

1418 

40 

1295 

45 

1219 

I 

L 


XCVl 
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8  &  9  Vict,  c.  16,  8.  68 

■.97 
a.  98 

8.115 

8.116 

8.117 
8.118 
8.119 

8.124 
8.125 
8.126 
8.127 
8.135 
8.136 

8.161 

c  17,  8. 101 
8.165 
0. 18,  8. 16 

8.17 

8.  50 

8.68 
8.79 
8.134 
8.150 

c  19,  &  142 

O.20 

8.9 
8.10 

8.66 
8.67 
8.108 

8.110 
8.111 

8.188 
8.162 
€.29 

8.8 

8.9 

8.10 

8.14 

8.17 

8.18 

8.19 

8.20 
8.86 
8.87 
8.49 
8.50 

c  88, 8.  9 
81158 

c  87, 8. 10,  Ir. 

c  44,  8. 1 

8.2 

o.  67,  8.  8,  Ir. 
0. 69,  Ir. 
0.  75,  8. 1,  Ir. 
8.  2,Ir. 
c.  77, 8.  8 


o.  89 

0.  98,  8.  81 

8.88 
O.100 

8.2 

8.7 


226, 


PAO> 

1219 

8  ft  9  Vict,  0. 100,  8. 100 

808 

8.101 

1277 

8.108 

1219 

c  101,  8.  6 

1219 

8.7 

1219 

c  106,  8. 1 

1219 

8.2 

1219 

8.8 

1828 

a  109, 8.  9 

1823 

8.18 

1328 

0.  112»  8.  1 

1828 

8.2 

164 

8.8 

164 

cll8 

1222 

8.1 

1418 

8.2 

1222 

8.8 

1812 

8.4 

1812 

8.5 

1246 

8.6 

1841 

8.7 

126 

c  118,  8.  2 

164 

8.9 

1222 

8.89 

1222 

8.40 

1220 

8.104 

1222 

8.105 

1294 

8.146 

1818 

8.157 

1818 

8.159 

1824 

8.164 

1324 

cl27 

1824 

8.18 

164 

0.  128, 8.  8 

1222 

9  ft  10  Yiot,  c.  3, 8. 18 

1245 

c.  4,  It, 

1814 

&18 

1814 

c  87,  8.  22,  Ir. 

1814 

8.  28,  Ir. 

1314 

8.  82,  Ir. 

1814 

8.  85,  Ir. 

842 

8.  44,  Ir. 

1814 

0.  88,  8. 16 

1814 

c.  89,  8.  6 

1060 

c  59 

1060 

0.  64,  8.  7,  Ir. 

1245 

O.70 

1245 

c.  74, 8. 18 

1222 

8.14 

1222 

c.  87, 8.  5,  Ir. 

1329 

c.  98, 8.  8 

90 

0.95 

90 

8.8 

1222 

8.57 

1830 

8.58 

682 

8.76 

682 

8.83 

242 

8.85 

812 

8.111 

49 

6.128 

49 

8.129 

895, 1061 

c.  105,  8.  2 

1841 

8.4 

1292 

10  ft  11  Vict,  c.  12,  8. 15 

PAGE 

1066 

1066 

164 

1824 

1824 

818 

813 

818 

1177 

266,788 

184 

185 

185 

18,27 

14,21 

14,28 

4,  5, 15,  26 

15 

16, 1251 

16,21 

16 

1298 

1064 

1064 

1064 

1266 

1266 

1294 

1266 

1064 

1064 

1049 

1050 

842 

1222 

1880 

1060 

1048 

1048 

1048 

1048 

1048 

1829 

1222 

1175 

1402 

1266 

1279 

1224 

1224 

82 

1868 

10 

10 

696 

274 

1085, 1089 

1050 

10, 1244 

696 

696 

1818, 1828 

1278, 1813 

1072 
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PAQS 

»  ^  ^^  ^  ^■v^K'     -m^-^  ^  ^am,m^  m 

PAOB 

104nVicL,c.l3,i.l7 

1072 

10  &  11  Vict,  a  109,  8.  7 

1229 

c.  14,  8.  7 

1812 

8.10 

1223 

8.8 

1812 

8.11 

1064 

8.82 

1812 

8.14 

1229 

8.42 

1826 

8.15 

1229 

8.49 

1826 

8.18 

1229 

8.50 

1220 

8.  21 

1064 

8.58 

1222 

8.26 

1064 

c.  15, 8.  88 

1220 

8.29 

1223 

8.45 

1222 

dll 

1266 

e.  16, 8.  81 

1220 

11  h  12  Vict,  c  12,  8.  10 

1004 

8.55 

1220 

c.  81,  8.  2 

896 

8.76 

1220 

8.9 

896 

8.88 

1220 

0.42 

362 

8.90 

1220 

8.1 

988 

8.96 

1826 

8.11 

1059, 1250 

8.98 

1826 

S.15 

1250 

8.110 

1222 

8.16  988,1057,1059 

c  17, 8.  7 

1812 

8.18 

733,784,738 

8.10 

1312 

8.20 

734,  988,  989 

8.21 

1222 

8.21 

44 

8.88 

1220 

a  27 

1208 

8.90 

1222 

8.28 

783 

c:24 

1296 

8.  34  429,  745, 1208, 

0.5 

1812 

1250 

8.28 

126 

8.43 

1250 

c  27, 8.  7 

1812 

c48 

1056, 1060 

8.10 

1812 

8.8 

1059, 1250 

8.26 

1313 

8.4 

248 

8.50 

1220 

8.7 

1058, 1059 

8.88 

1826 

8.85 

1059 

8.90 

1826 

c.  44,  8.  4 

1338 

B.97 

1222 

8.8 

82 

c  82,  8.  60 

164 

8.  9 

298 

c  84,  8.  20 

1812 

8.10 

800 

8.200 

1826 

8.11 

300.  681,  682 

8.207 

1826 

0.  45,  8.  68 

1033, 1084 

8.214 

1222 

8.108 

164 

c  65,  8.  7 

1812 

8.110 

1329 

8.8 

1312 

8.111 

13,21 

8.66 

1222 

a  46,  8. 1 

1366 

c.  69.  a,  2 

271 

8.2 

1365 

8.9 

1309 

8.3 

814 

a  70 

1060 

a4 

215 

0.  79, 8.  4,  Ir. 

1330 

c  59,  8.  4 

1245 

a  82 

1245 

c  63, 8.  5 

11 

8.1 

1304 

8.85 

11, 1298 

&S 

1805 

a  70 

80 

8.11 

1305 

8.1 

81, 1285 

C.85 

1380 

8.3 

81, 1235 

8.19 

1880 

a  88,  8.  6 

910, 1319 

c.  89,  a  71 

1826 

8.14  910,1816,1320 

8.77 

1222 

a  88.  8.  7 

1330 

0.  90, 8.  8,  Ir. 

11, 1280 

c.  94,  8. 14 

1287 

8. 18,  Ir. 

1280 

8.17 

1322 

8. 19.  Ir. 

1064 

a  98,  8.  83 

1036 

8.  20,  Ir. 

1064 

8.84 

1037 

c.  102, 8.  4 

241,  828, 

8.94, 

1037, 1309 

1049, 1051, 1244 

8.96 

1309 

8.6 

241,  828, 

8.97 

1037 

1049, 1051, 1244 

8.98 

1809 

8.8 

241,  828, 

8.99 

164 

1049, 1051 

c.  99 

1266 

109, 8.  5 

11, 1280 

c.  107,  8. 15 

1062 

XCVIU 
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11  ft  12  Vict,  C  110,  8.  11 

C  112,  B.  25 
o.  115,  8.  6 
c.  118,  8.  8 
c.  121.  8. 18 
0.  168,  8.  258 

12  ft  18  Vici.,  c.  1,  8.  8 

8.5 
8.6 
8.16 

ell 

8.2 
8.8 

c.  16,  8.  8,  Ir. 
c.  43,  8. 1 
0.  45,  8. 1 

8.2 
8.10 

c.  58,  8.  2,  Ir. 
c.  68,  8. 11 

8.12 
8.17 
8.18 

8.28 
o.  76,  8.  2 
c.  77,  8.  2,  Ir. 

8. 12,  Ir. 
c.  78,  8.  2 

8.9 

c.  89 

c.  92,  8.  17 
0.  97,  8.  20 
o.  101,  8. 14 

8.16 

c.  108,  8.  21 
C.106 


PAOB 

1298 
II,  1295 
1808 
87 
841 
1062 
1842 
1289 
1276,  1281 
1296 
1245 
241 
825 
82 
4,1229 
896 
896 
215 
271 
900, 1285 
1285 
1805 
1285 
1282 
1006 
11 
1064 
271 
1309 
21,  897 
1062 
1825 
1198 
1198 
1229 
28,  480, 1240, 
1258 
8. 18  1047 
8.  24  1248 
8. 84  907 
8. 100  1044 
8.  112  1072 
8.  118  1072 
8. 117  745, 1178 
B.  118      1089 

8. 120  1044 

8. 121  1046 
8.  122  1046 
8.  128  908 
8.  186  909, 1224 
e.  187  1224 
B.  141  127,  828 
8. 142       828 

8. 145  826 

8. 146  826 
8. 159  88 
8. 199  1248 
8. 202  801 
8.  204  801 
8. 205  1248 
8.211  828 
8. 218  828 
8.  288  1880, 1897 
8. 284  1897 


PAOS 

12  ft  18  Viot,  a  106,  s.  287  10,  21, 1248 

8. 288  1242 

8. 239  1897 

8.  246  1126 

B.  250  1047 

8. 251  241 

8. 254  1127 
8.  260  745, 1089, 
1178 

8. 261  1046 

c.  108        18, 1829 

8. 19  1088 

8.28  1088 

8.  86  164 

c.  109,8.11  9,1285 

8. 12  1816 

8.  18  1285 

8. 14  1287 

8. 15  1287 

8. 17  9,  1819 
8.  18  1817 

8.47  26 

8.48  26 
18  ft  14  Vict,  c  7,  8. 1  1295 

8.2  1295 

c.  17,  8.  2  65S 

8.8  814 

c.  21,  8.  7  4,  1226 

o.  28,  8.  8  901 

0.  xzxiii,  8. 18  1277 

c.  86,  8.  45  1494 

8.46  30 

8.48  80 

c  87  1804 

c.  48,  8. 17  1042 

8. 18  1042 

8. 24  1225 

c  60,  8.  44  1408 

c.  61,  8.  1  1868 

8. 11  49 

8. 12  49 
0.  69,  Ir.  1228 

8.  26,  Ir.  895 

8.  86,  Ir.  895 

8.  56,  Ir.  1052 

8.  57,  Ir.  1052 

8.  75,  Ir.  896 

8.  79,  Ir.  1288 

8.  81,  Ir.  1288 

8.  99,  Ir.  1276 

8. 100,  Ir.  1286 

8. 102,  Ir.  1276 
8. 118,  Ir.  164, 895 

8. 114,  Ir.  164 

c  72,  8.  45  11 

B.  47  1321 

8.52  1225 

c.  74,  8. 10  1814 

c.  97,  8.  6  80 

8.8  860 

8.  14  1407 

0. 104,  8.  12  1287 

8. 18  1287 
8. 14  1287 


TABLE   OP   STATUTES   CITED. 


XCIX 


13  k  14  Vict,  e.  104, 1. 15 

14  k  15  Tiot,  o.  19,  8.  2 

8.5 
8.9 

a  28 

c  SI,  a  14 
c  40,  8.  11 
a22 
c  42,  8.  6 
c.  49,  8.  4 

8.5 

c.  55,  8. 1 

8.2 
8.3 
8.4 

8.5 
8.6 

8.7 
8.8 

a  56,  8.  2 

c.  57,  8. 10,  It. 

a  19,  Ir. 

a  86,  Ir. 

B.  97,  Ir. 

8. 102,  Ir. 

8. 106,  Ir. 

8. 107,  It. 

8. 108,  Ir. 
8. 110,  Ir. 
a  114,  Ir. 
a  149,  Ir. 

c64 

al 
a8 

c  68,  a  16,  Ir. 
a  17.  Ir. 

c.  69, 8  99,  Ir. 


PAOI 

1808 
1800 
1867 

825 
1295 

280 

900 
1275 

910 
1065 
1065 
1004 
1006 
1005 
1008 
1008 
1008 
1012 
1016 

164 
1244 

577 
1868 
1244 
1086 

214 
1288 
1406 
1244 
1244 
1244 
1292 
1277, 1828 
1278, 1818 
1064 
1064 
1415 


102,  Ir.     1415 


C.94, 


1225, 1279 
1825 
991 
1248 
1047, 1075 
1804 
6 
862 
988 
al4;ir.  782,1204 
a  44,  Ir.      988 


c  78,  a  18 

a29 

a  85 
c  79,  a  47 
c.  88,  a  7 
c.  92,  a  6,  Ir. 

a  18,  Ir. 
c  93,  It. 

18,  Ir. 


G.99 


a  18 
a  81 
a  40 
a  45 

al 


1089 
1042 
1042 
1221 
17,  440,  616 
1086 

a  2  1087,1086,1096 
a  8  1087,1095,1100 
a  4  1087,1091,1092, 
1095 
a  5  1087 
a  6  5,  449, 1428 
a  7  893,442,1228, 
1246 
a  8        1818 


14  k  15  Vict,  c.  99,  a  9 

a  10 
all 
a  12 
a  18 
a  14 

a  16 
a  18 
a  19 
a  20 
c.  100 


B.    1 

a2 

aS 

a4 

a9 

a  10 

all 

a  12 

a  18 

a  14 

a  16 

a  17 

a  18 

a  22 

a  28 

a24 

a25 

c.  105,  a  10 

a  12 

c.  106 

15  k  16  Yiot,  0.  24 

a  27, 

al 

a  2 

a8 

a4 

c  81, 

a8 

c.  54| 

a4 

a  57. 

a8 
a9 

C.76 


a  10 
a  12 

a  12 
a  18 
a  28 
a  84 
a  85 
a  86 
a  87 
a  49 
a  51 
a  55 
a  56 
a  61 
a  66 
a  70 
a  71 
a  78 
a  74 
a  75 
a  76 


PAGB 
1247 

1247 

59, 1247 

1288 

1259,  1298 

881,1268,1270, 

1280 

1088, 1123 

1246 

59, 1246 

1086 

215»  225 

216)  288,  244, 

246 

217 

217 

248 

281, 1867 

231 

1867 

1866 

1867 

227 

818 

814 

248 

1259, 1800 

287,  288 

227,  287,  240 

287 

896 

1406 

1177 

866 

1088 

1083 

1152 

1192 

1288 

49 

1067, 1177 

1177 

1177 

1067 

258,  289 

1268 

1268 

1258 

192 

192 

610 

198, 199 

286 

256 

1428 

1428 

288 

1390 

682 

684 

682 

289 

282 

256,  672 


TABLE   OF   STATUTES   CITED. 


15  ft  16  Tict.,  c.  76,  8.  77 

8.78 
B.  80 

8.81 

a  85 
8.93 
8.94 
8.106 
8.  108 

8.114 
8.117 

8.  118 

8.119 

8.124 
8.125 
8.128 
8.172 
8.173 
a  222 
a  227 
8.229 


C.77, 


c  80, 
C.88, 


a 
a 

8. 

a 
a 
a 
a 

a 


c.  85 
c.  86, 


230 

1 

2 

6 

80 

2 

9 

27 
a  28 
a  29 
a  34 
a  35 
a  39 
a  41 
a  42 
a  43 


a  10 
a  12 
a  18 
a  20 
a  22 
a  28 
a  32 
a  33 
a  34 
a  85 
a  39 
a  40 
a  41 
a  54 
&  17  Vict,  0.  20,  a  3 

a4 
8.  5 
a  6 
0.  30,  a  1 
8.  9 


0.38 
C.41, 
0.56, 
c.  59, 

c.  62 


a5 

a6 
a  13 
a  19 


PAOB 

672 

672 

681, 1402 

1402 

598 

348 

348, 1067 

1222 

1222 

465 

632 

632,  633 

400 

1268 

1268 

222 

643 

643 

194,  200 

195 

195 

195 

1271 

1242 

1242 

1032 

12, 1227 

913 

913 

913 

913 

913 

280 

913 

280 

467 

1310 

1215 

1261 

1261 

1438 

1439 

18. 1253 

413,  453 

1262 

1032 

1263 

453, 1032 

1019, 1030 

1030 

418 

585,  662 

1083 

1084 

1084 

1084 

1367 

1029 

1296 

1295 

1318 

1407 

1492 

1062 


16  ft  17  Vict,  o.  70,  a  88 

a  57 
a  100 

c.  78,  a  6 
a7 

0.  88 

al 

a 


8. 

a 


0.88 
a  96 
C.97 


0.99 

c.  107,  a  2 
a8 


PAOS 

1841 

19 

1292 

19 

19 

478,  616, 626, 

1104 

1089 

2  1089,1091,1092, 

1100, 1108 

8     749, 1089 

4        1090 

1061 

226,  895, 1061 

895, 1061 

991 

241, 1245 

156 


a  128 


25 
38 
39 
186 
209 
211 
216 
217 
245 
247 
248 
250 
263 
274 
303 
805 
8.  306 
a  307 


a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 
a 


898 

88 

1063 

1063 

156 

119 

242 

119 

119 

342 

1096 

1096 

1096 

194 

1061, 1068 

86 

342 

156 

165 


0.112,  a  12,  Ir.  1296.1416 
a  36,  It.  895,898 
a  66,  Ir.    1062 

c  118,  a  8,  It.  189, 190, 

1082 
a  4,  Ir.  195 
a  20,Ir.  81,85,668, 
569,  612,  892 
a  28,  Ir.  892 
a  24,  Ir.  85,  56S, 
569, 610, 878,  899 
a  80,  Ir.  1268 
a  47,  Ir.  467 
a  63,  Ir.  1428 
a  64,  Ir.  1440 
a68,Ir.  254,669 
a  69,  Ir.  800 
a70,  Ir.  254,265 
a  71,  Ir.  254,  290 
267 


a  74,  Ir. 
a  85,  Ir. 
a  91,  Ir. 
a  110,  Ir. 
a  112,  Ir. 
8. 116,  Ir. 
a  118,  Ir. 
a  119,  Ir. 


192 
192 
1222 
1222 
465 
632 
634 


TABLE   OF  CTATUTES  CITED. 


CI 


PAO> 

U  k  17  Twt.  a  118,  ■.  120,  Ir.    400 

8. 142,  Ir.    1268 

8.  231,  Ir.     195 

0.115,8.4  12,1227,1286 

8. 5  1227 

e.  125,  8.  50  5 

o.  127  1296 

a  184,  8.  8  1215 

e.  187, 8.  6  12 

&8  1294 

8. 10  1064 

8. 14  1064 
8. 61  1224 

17  ft  18  TteL,  e.  4, 8. 15  1041, 1076 

a  16  1803 

8. 28  1802 

&  49  1808 

8. 51  1802 

8. 98  481 

a  6,  8. 5  1302 

8.  17  1041, 1076 

8. 18  1808 

8. 25  1802 

&  58  1808 

8. 89  481 

a  26,  Ir.  1109, 1202 

c  81, 8.  7  898, 1882 

c  84  1018 

e.  86,  8. 1  909 

8.8  1224 

e.  38,  8.  5  1177 

8. 6  1177 

8.10  990 

a  47  1019 

e.  55, 8. 1,  Ir.  909 

8.  8,  Ir.  1224 

c  78,  8.  8  19 

c  80, 8.  58  1285 

c  81,  8.  45  28 

a  88,  8.  4  260 

8.27  859 

a  90    1160,1858,1442 

B.2  911 

8.8  911 

0.95,8.6  11,1298 

c  102, 8. 14  87 

8. 35  1177 

a  104, 8.  2  818 

8.  7  1278, 1807 

8. 15  1065 
8. 19  813 
8.  55  378,  812 
8. 76  812 
8. 92  1225 
8. 107  1287, 1416 
&  188  1307 
8. 142  894 

8. 149  894 

8. 150  894 
B.  155  894 
8. 159  894 
a  160  894 
8. 168  894, 1445 
8. 165  404 


PAOK 

17  k  18  Yiot,  0. 104,  bl  178  1266 

8. 175  894 

8. 270  1251 

8. 271  1276 
8.277  1225,1276, 

1288 

8.  280  1276, 1282 

8. 285  1416 

8.  287  1276, 1282 

8.295  7 

&296  6 

81297  7 

&298  7 

8.299  7 

8. 388  182 

8. 449  430 

8. 608  182 

8. 516  182 

8. 518  1006 

8.525  87 

0. 119, 8. 16  1242 

8. 17  1242 

8. 19  1242 
a  122, 8. 15  1098 
0.125    891,852,1067, 

1184, 1429 

8. 1  80, 187,  697 

8.8  697 

8. 15  697 

8. 18  1158 

8. 20  1126 

8. 21  1126 

8. 22  1151 
8. 28  1167 
a  24  1168 
8.  25  1188, 1162, 

1299 
8.  26  856,874,1468 

8.27  1484 

8. 28  860 

8. 29  860 
8. 81  861 

8. 46  1067 

8. 47  1067 
BL  48  1067 
8. 49  1067 
8.  50  5, 1429 
8.  51  5,  445,  446, 

451 

8.52  449 

8.  58  450, 1067 

8.  54  451,  1067 

&55  451 

8. 56  451 

8.  57  445, 451 

8.58  466 

8»60  1355 

8. 65  1355 

•.  87  1855 

8.74  5 

8.79  5 

8.  88  5,  829, 882 

8.84  5 

8.  85  5,  608 


Cll 


TABLE   OF   STATUTES   CITED. 


PAOK 

PAGE 

17  ft  18  Vict.,  c  125,  B.  86 

882 

19  ft  20  Vict,  c.  47, 

.8.10 

811 

8.87 

276 

8.11 

811 

8.96 

194 

8.13 

875, 1310 

8.99 

195 

8.15 

847 

8.108 

1126, 

1152, 

8.16 

1416 

1167, 

,1168 

,1484 

8.21 

1311 

18  k  19  Vict.,  c  15,  B.  2 

1225 

8.23 

1218 

8.8 

1225 

8.26 

1416 

8.12 

912 

8.40 

1277, 1418 

C.25 

1126 

8.41 

810 

c  27,  8. 11 

1880 

a  42 

810 

c  89,  8.  10 

901 

»1464 

8.48 

810 

0.41 

795 

8.52 

1286 

c42 

1123 

8.53 

164 

8.1 

1254 

8.54 

164 

8.2 

1255 

a  55 

897 

8.3 

18 

8.81 

1418 

8.4 

18 

8. 106, 

r.  5 

1218, 

B.5 

18 

1276 

c48 

112 

r.8 

1810 

a  47,  8.  20> 

812 

rr. 

4,  5,  ft  8 

0.  68, 8. 15 

112 

1286 

8.27 

1420 

8.115 

875, 1810 

8.80 

1288 

c.60, 

8.5 

951 

8.48 

1288 

8.6 

889,  889 

c.  67 

143 

B.11 

898 

C.  81,  8.  11 

1806 

8.17 

168 

c.  91,  8. 15 

1288 

,1416 

c.64 

245 

c.  96,  8.  85 

1246 

c.  79. 

.8.4 

19,20 

8.86 

1098 

a  77 

1249 

c.  105,  8. 15 

895 

a  102 

1249 

0. 108,  8. 15 

1289 

a  140 

1249 

0.  Ill,  8.  8 

95 

a  147 

1249 

c.  116,  8.  5 

1829 

a  174 

19 

8.7 

1829 

c94 

8 

8.18 

1298 

c96, 

a2 

1286 

8.15 

1293 

c97 

612 

c.  119,  8.  59 

1330 

a  8 

882,  889,  961 

8.82 

1825, 1880 

a5 

85 

8.89 

242 

a6 

893 

8.97 

17 

a9 

82 

cl20 

897, 1295 

a  10 

85 

8.48 

11 

a  13 

82, 

,  611,  880, 

8.60 

1278 

878,  899 

8.61 

1211 

,1224 

a  14 

498 

8.149 

802 

c  102,  Ir. 

859 

8.185 

1224 

a  8,  Ir. 

1126 

8.198 

1224 

a  4,] 

[r. 

80, 187 

8.199 

1224 

a  21, 

Ir. 

1158 

8.208 

1825 

a  23, 

Ir. 

1126 

8.221 

164 

a24,Ir. 

1126 

c.  121,  8.  32 

1293 

a  25, 

Ir. 

1152 

0. 124,  8.  4 

12 

a  26,  Ir. 

1167 

8.5 

12 

a  27,  Ir. 

1168 

8.6 

1064 

a  28, 

Ir. 

1138 

8.9 

1064 

1162. 1299 

8.42 

1318 

8.  29,  Ir. 

856, 874, 

8.44 

1224 

890, 1468 

c  126,  8.  7 

1803 

a  80, 

Ir. 

1484 

8.14 

1016 

a  84, 

Ir. 

860 

&,  20  Vict,  c.  14 

1230 

a  35,  Ir. 

360 

c.25 

41 

a  37.  Ir. 

861 

c47 

809 

a  51, 

Ir. 

1067 

8.7 

811 

a  52, 

Ir. 

1067 
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»tS0Tlct,ftlO2,t.68,lr.     1067 

20  A  81  VIot,  0.  eo,  B.  376,  It 

311 

B.  M,  Ir.     lOflT 

V877,Ir. 

311 

1.  fiS,  Ir.   S,  1120 

■.886,Ir 

716,  1178 

>.  K,  Ir.    5,  44S 

a.e2.>.14 

1098 

•.  SS,  Ir.     1067 

0.  77      382, 890,  707 

».69,1t..         1067 

1.3 

79S 

a.  as,  Ir.      446 

8.22 

10 

i.  68,  Ir.     1866 

B.24 

1019, 1039 

■.  6B,  fc.     18B6 

■.26 

1089 

■.  76,  It,       6 

B.26 

11*1 

•.81,  It.       5 

B.31 

1019 

B.  86,  Ir.    e,  S63 

(.82 

141 

■.  86,  Ir.       G 

1.33 

471,  79G 

•.  S7,  Ir.    6, 608 

1.61 

1104 

>.  88,  Ir.      662 

•.62 

1406 

1.  SO.  Ir.  376, 801 

B.64 

1406 

«.  SS,  Ir.  360, 1138, 

•.66 

1301 

11G2, 1162.  11B7, 

B.67 

1201 

1168,1168,1484 

1.68 

1201 

«.  lOS,  B.  8    1060, 1244 

B.6B 

1870, 1271 

B.  67        21* 

B.86 

1871 

c  118.  B.  1         4S7 

B.89 

1201 

c  119,  B.  21       1306 

c  79,  Ir. 

890 

1 120,  «.  84        143 

«.5,Ir. 

796 

!0*nrict,c.  3     211,1246,1872 

B.27,Ir. 

10 

c 11            1286 

B.  2B,  Ir. 

1039 

M.  i                     1310 

B.  8i;  Ir. 

1441 

a.  7        121S 

«.  37,  Ir. 

144 

1. 33        1310 

*  38,  Ir. 

17*,  796 

c;16.B.B          161 

*.  65,  Ir. 

110* 

c.  IS            1386 

B.  6S,  Ir. 

1*06 

i-S  1318,1376,1118 

>.  67.  Ir. 

1405 

cH,B.]l        im 

•.  68,  Ir. 

1106 

B.  12        1866 

•.  SS,  Ir. 

1406 

B,  14        1396 

a.  71,  Ir. 

1301 

•.IS        IOCS 

>.72,Ir. 

1201 

«.  16        1872 

B.  78,  Ir, 

1301 

c«0,l.86.Ir.      1248 

a.  71,  Ir. 

1370,1371 

B.112,Ir.      908 

a.  91,  Ir. 

1371 

B.  126,  It.     1011 

B.B6,Ir. 

1201 

a.  144,  Ir.     1248 

c86,B.2 

796 

•.  7  1091,1094,1843 

a.  13 

9 

1. 1678^1091,1094. 

1313 

•.87  782,1091,1094, 

1813 

•  28 

1108 

•.81 

1313 

I.  88  iu,m,zvj. 

828,  479,  702, 783,  1091, 1094, 1108, 

1118 

1.41 

1091 

•.IS 

1093,1091 

a.  16 

"^a 

a.  17 

144 

B.48  78B,mi,10»2 

B.49 

1039 

41.  D.  i.    add  Laws  v.  Bond,  27  L.  J.,  C.  P.,  TO.     Here  no  tima  Imi  thu  «ii  7am 

ii  deemod  imreuonkble. 
Ja.  D.  1.    add  But  ths  qaeMlon  whathar  or  not  there  hu  baen  in  ii^'iii^cneiif  ot 

the  patent  ii  for  tba  jur;  ;  De  U  Roe  v.  DiekenaoD,  7  E.  ft  R  7S8. 
U.  iL  1.    add  Sae  HiUa  >.  London  Gtaa  Light  Co.,  27  L.  J.,  Ex.,  SO. 
101.  IL  I.    add  See  alao  Bowes  «.  Foster,  3  H.  ft  N.  779. 
ms.%    add  Carter  ».  Cartar,  27  L.  J.,  Ch.,  7*.  84,  8S,  per  Wood,  V.  C. 
IW.  B.  1.    oAcT  Delanar  v.  Fos,  mmtI  2  Com.  B.,  N.  a,  7flS,  S.  C. 
liO.  IL  S.    add  Satton  v.  Deronport,  27  L.  J.,  C.  P.,  61. 
III.  n.  1.    ^Ur  Toogood  *.  3p;riog,  add  Wbit&eld  «.  South  East  Bail.  Co.,  SI  Lair 

Times,  113,  Q.  R 
lU,  a.  7.    ((fta- Hobertt  V.  Haines,  iHMrt  S.  C.sfflnned  In  Bz.  Ch.,  Haines  t.  Robartsj 

7  £.  ft  B.  S2fi  ;  aln,  afltr  BowbothuD  c  Wilson,  iiunt  S.  C.afBrmsd  in 

Bi.  Ch.,  27  L.  J.,  Q.  R,  61 ;  aiio,  altndadd  Rogers  v.  Tajlor,  2  H.  ft  H. 

828i  27  L.  J.,  Ex.,  173,  3.  C. ;  Dugdale  *.  BobertsoD,  3  Ka7  ft.  J.  SSE. 
Its.  n.  S.    odd  Rogers  v.  Taylor,  2  H.  ft  N.  828 ;  27  L.  J.,  Ex.,  173,  &  C. 
IIL  B.  1.    afttr  Colmsn  v.  Anderson,  odd  WiUiams  >.  Bjton,  37  L.  }.,  Ex.,  176  i  S 

n  V.  Doeg,  2H.  ft  N.  6IS. 

Brown  p.  Brown,  27  L.  J.,  Q.  R,  17B ;  in  re 

Cts.,  20.   .ilso,  a<  tad  odd  Fatten  v.Faulton, 

.  oise  of  faloniou*  wounding  with  intent  to 
,  N.  R,  SBC. 

'.  a,  4sa. 
'.  s.,  iSS. 

I.  ft  Bell,  447,  where  held,  that  a  prisoner 
irrant  might  ba  oonvioted  of  simple  larceoj. 
« iiM  2S  ofn.,  nmrl  a  C,  7  B.  ft  R  S7e. 

L.  J.,  C.  P.,  70. 
er,  7  B.  ft  R  829. 

C,  2Com.  a,  N.  3.,  740. 
•ad,  4  Jur„  N.  8.,  879,  C.  P. 
4  Jur,  N.  a,  S79,  a  P. 
Iaw  Times,  119,  Ex. 
f.  8S7 ;  27  L.  J.,  Ex.,  108,  S.  C. 
K.R,  671. 
S.8,671. 

H.  ft  N.  7M;  8.  C,  nom.  Robsonr.  Cook*. 
Bk,C.B. 


CVl  ERRATA. 
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468.  n.  2.    add  Brown  v.  Brown,  27  L.  J.,  Q.  B.,  178;  in  re  Brown,  27  L.  J.,  Pr.  k 

Mat.  Ct8.,  20 ;  in  which  cases  oral  evidence  of  the  contents  of  a  lost 

will  was  admitted. 
612.  n.  2.    add  Jackson  v.  Woolley,  27  L.  J.,  Q.  B.,  181,  where  held,  Ist,  that  the 

enactment  was  retrospective,  and  2od,  that  payment  by  one  co-debtor, 
■  with  the  knowledge  and  mere  consent  of  the  other,  does  not  deprive 

that  other  of  the  benefit  of  the  Stat  of  Limitation. 
640.  n.  1.    at  end  add  Judg.    of  M.  R.  afi&rmed  on  appeal,  by  Lds.-Js.,  81  Law 

Times,  157. 
646.  text,  9th  linefi'om  top  of  page,  for  Cook  v.  Braham,  read  Cbole  v.  Braham. 

655.  n.  8.    add  See  Sutton  v.  Devonport,  27  L.  J.,  C.  P.,  54. 
657.  n.  8.     add  Dendy  r.  Nichol,  81  Law  Times,  184,  C.  P. 

696.  n.  8.    after  Dunston  v,  Paterson,  insert  2  Com.  B.,  N.  S.,  495. 

697.  n.  1.    add  See  also  Haines  v.  East  India  Co.,  6  Moo.  Ind.  App.  Cas.  467,484, 

485,  per  Sir  J.  Patteson. 

706.  n.  5.  after  Wallace  v.  Kelsall,  add  Bowes  v.  Foster,  2  H.  &  K.  779,  787,  per 
Martin,  B. 

760.  n.  1.    after  Lafone  v.  Falkland  Islands  Co.  insert  S.  C,  4  Kay  &  J.  84. 

805.  n.  8.  add  Ernest  v.  Kicholls,  8  Jur.,  N.  S.,  919,  928,  in  Dom.  Proc. ;  London 
Dock  Co.  V.  Sinuott,  27  L.  J.,  Q.  B.,  129. 

805.  n.  10.  after  East.  Count  Rail.  Co.  v.  Broom,  add  Whitfield  v.  South  East  RaiL 
Co.  81  Law  Times,  118,  Q.  B.  This  was  an  action  for  a  libel  transmitted 
by  telegraph  from  one  station  to  another  on  the  defendants'  line  of  rails. 

880.  n.  5.    add  See  Soar  v.  Foster,  4  Kay  ft  J.  152. 

880.  n.  7.    add  See  Devoy  v.  Devoy,  8  Sm.  &  Giff.  408. 

885.  n.  5.  after  Caddick  v,  Skidmore,  insert  27  L.  J.,  Ch.,  158,  S.  C ;  and  after  Fita- 
maurice  v.  Bayley,  insert  27  L.  J.,  Q.  B.,  148,  S.  C. 

848.  n.  4.    trfter  Warden  v.  Jones,  insert  Affirmed  on  appeal,  4  Jur.,  K.  S.,  269. 

843.  n.  8.    add  See  Kay  v.  Crook,  8  Sm.  ft  Qiff.  407. 

846.  n.  7.    insert  27  L.  J.,  Ch.,  153,  S.  C. 

848.  n.  2.    add  Hay  ter  v.  Tucker,  4  Jur.,  N.  a,  257,  per  Wood,  Y.  C. 

871.  n.  4.    add  27  L.  J.,  Pr.  ft  Mat.  Cts.  86. 

940.  n.  6.    after  Gorrissen  v.  Perrin,  insert  2  Com.  B.,  N.  S.,  681,  S.  C. 

952.  D.  8.  add  See  Vose  v.  Lancashire  ft  Yorkshire  Rail.  Co.,  2  H.  ft  K.  784,  where 
Pollock,  C.  B.,  speaking  of  the  doctrine  as  laid  down  in  the  text, 
observed,  **  Few  rules  of  law  are  of  greater  practical  importance." 

952.    n.  5.    after  Collen  v.  Wright,  insert  4  Jur.,  K.  a,  857,  Ex.  Ch.,  S.  a 

1021.  n.  7.    add  Brocas  v.  Lloyd,  28  Beav.  129;  26  L.  J.,  Ch.,  758,  a  C. 

1081.  n.  5.    add  See  Cast  v.  Poycer,  8  Sm.  ft  Qiff.  869. 

1088.  I,  k^,  at  end  of  each,  insert  S.  C,  24  Beav.  187. 

1098.  n.  1.    Uist  line,  for  Ct  of  Prob.  read  Ct  for  Div. 

1093.  n.  8.    1st  line, /or  Ct  for  Prob.  read  Ct  for  Div. 

1097.  after  Ike  words  **  Offences  punishable  by  summary  conviction,"  in  line 

4  of  $  1224,  tutd  as  a  note.  These  words  apply  to  an  infurmation 
against  a  party  under  1  ft  2  Will.  4,  o.  82,  §  23,  for  using  snares  to  take 
game,  not  having  a  game  certificate.  Cattell  v.  Ireson,  81  Law  Timea, 
80,  Q.B. 

1287.  n.  2.    for  12  ft  18  Yict.,  c.  119,  §  15,  read  12  ft  18  Yict,  c.  109.  §  15. 

1266.  n.  8.    add  Williams  v.  Eyton,  27  L.  J.,  Ex.,  176;  2  H.  ft  N.  771,  S.  C. 

1881.  n.  5.    add  Robins  v.  Dolphin,  27  L.  J.,  Pr.  ft  Mat  Cts.,  24. 

1411.  n.  9.    for  Swift  v.  Tiernan,  read  Swift  v.  M'Tieman. 

1441.  text,  lOth  line  from  top  of  page,  for  repeet  read  respect 

1448.  n.  8.    add  See  ex  parte  Yates,  in  re  Smith,  27  L.  J.,  Cas.  in  Bkptcy.,  9. 
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question,  therefore,  in  trials  of  fact  is  not,  whether  it  is  possible 
that  the  testimony  may  be  false,  but  whether  there  is  sufficient 
probability  of  its  truth ;  that  is,  whether  the  facts  are  proved  by 
competent  and  satisfactory  evidence. 

§  2.*  By  competent  evidence  is  meant  that  which  the  law  requires, 
as  the  fit  and  "appropriate  proof  in  the  particular  case,  such  as 
the  production  of  a  writing,  where  its  contents  are  the  subject 
of  inquiry.  By  satisfactory  evidence,  which  is  sometimes  called 
sufficient  evidence,  is  intended  that  amount  of  proof  which  ordi- 
narily satisfies  an  unprejudiced  mind  beyond  reasonable  doubt. 
The  circumstances  which  will  amount  to  this  degree  of  proof  can 
never  be  previously  defined ;  the  only  legal  test  of  which  they  are 
susceptible  is  their  sufficiency  to  satisfy  the  mind  and  conscience 
of  an  ordinary  man  ;  and  so  to  convince  him,  that  he  would  ven- 
ture to  act  upon  that  conviction  in  matters  of  important  personal 
interest.*  Questions  respecting  the  competency  or  admissibility 
of  evidence  are  entirely  distinct  &om  those  which  respect  its 
sufficiency  or  effect;  the  former  being  exclusively  within  the 
province  of  the  Court;  the  latter  belonging  exclusively  to  the 
jury.' 

§  3.*  This  branch  of  the  law  may  be  considered  under  three 
general  heads,  namely,  First,  The  Nature  and  Principles  of 
Evidence; — Secondly,  The  Object  of  Evidence,  and  the  Bules 
which  govern  its  production ; — And  Thirdly,  The  Means  of  Proof, 
or  the  Instruments  by  which  facts  are  established.  This  order 
will  be  followed  in  the  present  Treatise ;  but  before  proceeding 
further,  it  will  be  convenient,  first,  to  consider  what  matters  the 
Courts  will  of  themselves  notice  without  proof,  and  next  to  offer 
a  few  observations  respecting  the  functions  of  the  judge,  as 
distinguished  from  those  of  the  jury. 


'  Gr.  Ev.  §  2,  almost  verbatim.  '  1  St.  Ev.  678. 

'  1  Ph.  Ev.  2 ;  Carpenters'  Co.  v,  Hayward,  1  Doug.  375,  per  Buller,  J. 
*  Gr.  Ev.  §  3,  in  great  part 
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§  5.  In  like  manner  the  judges  will  recognise,  without  proof,  the 
common*  and  statute  law,*  the  law  of  nations,  the  law  and 
custom  of  parliament,  and  the  privileges  and  course  of  proceed- 
ings of  each  branch  of  the  legislature ; '  the  prerogatives  of  the 
Crown,*  and  the  privileges  of  the  royal  palaces;*  the  mari- 
time law ;  •  the  ecclesiastical  law ; '  the  articles  of  war,  both 
in  the  land  aUd  marine  service,'  including  those  made  for  the 
government  of  the  East  India  Company's  forces,*  but  not  the 
book  called  "  Rules  and  Regulations  for  the  Government  of  the 
Army ; " "  royal  proclamations,  such  being  acts  of  State ;  "  the 


*  HeinecduB  ad  Pand.,  L.  xxii  t.  iii  §  119. 

2  R   1?.   Sutton,   4  M.   A;  S.   542  ;  13  <fc  14  Vict,  c  21,  §  7.     As  to 
private  acts  of  Parliament,  see  8  <k  9  Vict.,  c  113,  §  3,  cited  post,  §  7. 
»  Lake  v.  King,  1  Saund.  131  a  ;  Stockdale  v.  Hansard,  7  C  A;  P.  731 ; 

9  A.  &  E.  1,  and  2  P.  &  Dav.  1,  S.  C.  ;  Cassidy  v,  Steuart,  2  M.  A;  Gr. 
437  ;  Case  of  the  Sheriff  of  Middlesex,  11  A.  <t  E.  273  ;  Sims  v.  Marryat, 
17  Q.  B.  292.  *  R  v.  Elderton,  2  Ld.  Ray.  980. 

*  Id.  Reported  also  in  3  Salk.  91,  284  ;  6  Mod.  73  ;  and  Holt,  590  ; 
Winter  t?.  Miles,  10  East,  678  ;  1  Camp.  475,  S.C. ;  Att.-Gen.  v.  Donaldson, 

10  M.  AW.  117.  Hampton  Court  has  ceased  to  be  a  royal  palace,  R.  v. 
Ponsonby,  3  Q.  B.  14.  •  Chandler  v.  Grieves,  2  H.  BL  606  n, 

7  1  RolL  Abr.  526  ;  6  Vin.  Abr.  496  ;  Sims  ».  Marryat,  17  Q.  B.  292, 
per  Ld.  Campbell. 

^  By  what  is  usually  the  Ist.  sect,  of  the  Annual  Mutiny  Act,  the  Queen 
is  empowered  *'to  make  articles  of  war  for  the  better  government  of  H.M.'b 
forces,  which  articles  shall  be  judicially  taken  notice  of  by  all  judges,  and  in 
all  courts  whatsoever ; "  and,  by  the  corresponding  sect,  of  the  Annual 
Marine  Mutiny  Act,  the  Lord  High  Admiral,  or  the  commissioners 
for  executing  his  office,  ^'  may  make,  ordain,  and  establish  rules  and 
articles  of  war  under  the  hand  of  the  said  Lord  High  Admiral,  or  under  the 
hands  of  any  two  or  more  of  the  said  commissioners,  for  the  better  govern- 
ment of  H.M.'s  royal  marine  forces  and  for  the  punishment  of  mutiny,"  &c. ; 
''which  rules  and  articles  shall  be  judicially  taken  notice  of  by  all  judges, 
and  in  all  courts  whatsoever."     See  also  Bradley  «.  Arthur,  4  B.  <j^  C.  304. 

*  12  A  13  Vict,  c.  43,  §  1. 

*°  Bradley  v,  Arthur,  4  B.  <k  C.  304,  per  Abbott,  C.  J. 

'*  There  exists  some  doubt  upon  this  point.  Li  Dupays  v.  Shepherd, 
12  Mod.  216,  Lord  Holt  held  that  a  proclamation  in  print  was  of  as  public 
a  nature  as  a  public  act  of  parliament;  but  in  Van  Omeron  v,  Dowick, 
2  Camp.  44,  Lord  Ellenborough  refused  to  take  notice  of  a  proclamation, 
on  the  ground  that  the  Gazette  containing  it  was  not  produced.  The 
marginal  note  to  this  last  case  is  calculated  to  mislead,  as  it  asserts  broadly, 
that  "  a  judge  at  Nisi  Prius  will  not  take  judicial  notice  of  the  king's  pro- 
clamations."    The  case  does  not  go  this  length,  which  is  tantamount  to 
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English  lands,'  though  possibly  all  other  customs  incident  to 
such  tenures  must  be  specially  pleaded  and  proved ;  *  the  custom 
or  law  of  the  road»  viz.,  that  horses  and  carriages  should  respec« 
tively  keep  on  the  near  or  left  side  ;  *  and  the  following  rules  with 
respect  to  navigation, — first,  that  ships  and  steamboats  on  meeting 
should  port  their  helms,  so  as  to  pass  on  the  port,  or  left,  side  of 
each  other,* — and  next,  that  steam-boats  navigating  narrow  channels 

exists,  as  a  matter  of  fact ;"  and  he  adds,  that  *^  the  lien  of  bankers,  who  are 
a  species  of  factors  in  pecuniary  transactions,  stands  on  the  same  footing," 
and,  consequently,  their  right  to  such  lien  "need  not  be  pleaded,  but  the 
courts  are  judicially  bound  to  take  notice  of  it." — P.  666.  This  lien 
extends  to  Exchequer  bills. — Id.  The  judgment  of  the  Ex.  Ch.  in  the 
above  case  was  afterwards  reversed  by  the  House  of  Lords,  but  that  portion 
of  it,  which  relates  to  judicial  notice  of  the  general  lien  of  bankers,  was 
affirmed.  Brandao  v.  Bamett,  12  CL  <k  Fin.  787  ;  3  Com.  B.  519,  S.C. 
So  in  Edie  v.  East  India  Company,  2  Burr.  1226,  which  turned  upon  the 
question,  whether  a  bill  payable  to  A.  or  order,  and  indorsed  personally  to 
B.,  could  be  afterwards  indorsed  by  B.  to  another,  Mr.  J.  Wilmot  observed, 
"  The  custom  of  merchants  is  part  of  the  law  of  England,  and  courts  of  law 
must  take  notice  of  it  as  such.  There  may,  indeed,  be  some  questions 
depending  upon  customs  amongst  merchants,  where,  if  there  be  a  doubt 
about  the  custom,  it  may  be  fit  and  proper  to  take  the  opinion  of  merchants 
thereupon  ;  yet  that  is  only  where  the  law  remains  doubtful,  and  even  then 
the  custom  must  be  proved  by  facts,  not  by  opinion  only ;  and  it  must 
also  be  subject  to  the  control  of  law." — P.  1228.  Lord  Mansfield,  however, 
with  DeniBon  and  Foster,  J.'s,  rejected  the  testimony  of  witnesses  to  prove 
the  usage,  solely  on  the  ground  that  the  question  had  already  been  solemnly 
settled  by  two  adjudications  in  the  courts  of  law.     See  pp.  1224 — 1226. 

^  1  BL  Com.  76  ;  Doe«.  Scudamore,  2  Lord  Ray.  1025  ;  Co.  lit  175  6; 
Crosby  v.  Hetherington,  4  M.  &  Gr.   946,  per  Tindal,  C.J. 

^  Co.  lit.  175  6,  n.  4  ;  Eobinson  on  Gavel.  41 .  But  in  Rider  v. 
Wood,  24  L.  J.,  Ch.,  737,  Wood,  V.  C,  disputed  the  hiw  as  laid  down 
by  Mr.  Robinson,  and  acting  on  the  authority  of  Payne  v.  Barker,  as 
reported  in  O.  Bridg.  18,  23,  26,  held  that  the  court  would  judicially  notice 
all  the  customs  incident  to  borough  English  tenures. 

•  This  rule  has  been  repeatedly  recognised  by  judges  at  Nisi  Prias,  in 
actions  for  negligent  driving  and  riding.  See  Leame  v.  Bray,  3  East,  593, 
as  to  carriages,  and  Turley  v.  Thomas,  8  C.  A;  P.  104,  per  Coleridge,  J.,  as 
to  saddle  horses.     See  also  14  <fe  16  Vict,  c.  92,  §  18,  Ir. 

*  17  <fe  18  Vict.,  c.  104,  §  296,  enacte,  that  "whenever  any  ship, 
whether  a  steam  or  sailing  ship,  proceeding  in  one  direction,  meets  another 
ship,  whether  a  steam  or  sailing  ship,  proceeding  in  another  direction,  so 
that  if  both  ships  were  to  continue  their  respective  courses  they  would  pass 
80  near  as  to  involve  any  risk  of  a  collision,  the  helms  of  both  ships  shall  be 
put  to  port  so  as  to  pass  on  the  port  side  of  each  other  ;  and  this  rule  shall 


>'  ■•Hi>,  I  ni.  s  ur.  on  ;  y^niauj  v,  ntiuiemigKiu,  «  jii.  oi  ur.  UiU  ;   r> 681007 
»■  D»7,  2  E.  &  R  605. 

'  Certified  by  Sir  K  Coke,  6  Bep.  83  b  ;  S.C.,  nther  more  at  leDgth,  as 
L'ETew^ne  de  Worcoatei'B  case,  Moore,  360;  S.C.  Poph.  84.  See  also 
LjOM  B.  Do  PsBS,  11  A,  A  K  326;  and  9  C.  4  P.  68,  S.C,  where  tbe 
<i>>t()m  was  held  to  applj,  though  the  premines  were  described  iii  eridence 
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married  women  may  be  sole  traders* — and  the  custom  which 
defines  the  nature  of  a  liveryman's  office,'' — will  be  judicially 
noticed  by  the  respective  Courts  in  which  the  certificates  are 
recorded ; '  but  no  one  Coiut  can  take  notice  of  a  custom,  which 
has  merely  been  certified  to  another/  Neither  can  judicial  notice 
be  taken  of  the  usages  prevalent  among  mining  partnerships  con- 
ducted on  the  cost-book  principle,  for,  without  evidence,  the 
judges  cannot  determine  the  meaning  of  the  term  "cost-book 
principle."  *  Moreover  the  Courts  will  not  take  cognisance  of  the 
laws,  usages,  or  customs  of  a  foreign  state ;  and  so  strictly 
is  this  rule  enforced,  that  the  laws  of  the  colonies,  and  even  the 
laws  of  Jersey,*  Guernsey,  or  Scotland,  must  be  proved  as  facts.' 
As  the  laws  of  Ireland  are  substantially  the  same  as  those  of 
England^  except  so  far  as  they  are  varied  by  statute,  it  is  appre- 
hended that  no  proof  respecting  them  would  be  required ;  and  in 
accordance  with  this  view,  a  very  able  judge  has  suggested, 
that  the  courts  at  Westminster  would  judicially  recognise  the 
fact,  that  an  action  must  be  commenced  by  process  in  Ireland.' 


as  a  warehouse,  and  were  not  sufiOiciently  open  to  the  street  for  a  person  on 
the  outside  to  see  what  passed  within. 

*  Lavie  v.  Phillips,  3  Burr.  1776.  Other  local  customs,  as  that  of 
carting  whores  in  London,  or  that  of  foreign  attachment  in  Bristol, 
Liverpool,  and  Chester,  are  noticed  in  the  respective  city  courts,  1  Doug. 
380  n,  96,  and  therefore  need  not  be  set  out  on  the  record.  In  such  cases, 
if  the  judgment  of  the  court  below  is  brought  before  a  court  of  error,  such 
court  will  also  judicially  notice  the  existence  of  the  custom.  See  Bruce  t7. 
Wait,  1  M.  &  Gr.  24,  41,  note  a. 

'  King  «.  aerk,  1  Salk.  349 ;  cited  by  Parke,  B.,  in  Piper  tJ.  Chappell, 
14  M.  <fc  W.  649. 

'  The  custom,  which  formerly  regidated  the  distribution  of  the  personal 
estate  of  intestate  freemen  of  the  city  of  London,  and  other  similar  customs 
in  York  and  other  places,  are  now  abrogated  by  19  A;  20  Vict,  c  94. 

*  Piper  V,  Ohappell,  14  M.  &  W.  649,  650,  per  Parke,  B. 
»  In  re  Bodmin  United  Mines  Co.,  23  Beav.  370. 

•  Brenan's  case,  10  Q.  B.  498,  per  Patteson,  J. 

'  Dabymple  v.  Dalrymple,  2  Hagg.  Cons.  R  54 ;  Moatyn  v,  Fabrigas, 
1  Cowp.  174,  per  Lord  Mansfield;  Sussex  Peer,  case,  11  CI.  &  Fin.  134 — 
117 ;  Male  v,  Roberts,  3  Esp.  163,  per  Lord  Mdon ;  R  v,  Povey,  22  L.  J. 
M.  C.  19  ;  1  Pearce,  C.  C,  32,  S.C. ;  Woodham  v.  Edwards,  5  A.  <k  £.  771 ; 
IN.  &  P.  207,  S.C. ;  Wey  v.  YaUy,  6  Mod.  194  ;  Story,  Coufl.  of  Laws, 
§  637,  and  cases  cited  in  note.     See  also  post,  §  40. 

•  Reynolds  t>.  Fenton,  3  Com.  B.  194,  per  Maule,  J.,  explaining  Ferguson 
V.  Mahon,  11  A.  A;  E.  179  ;  3  P.  &  D.  143,  S.C. 
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England*  and  Ireland,*  of  the  Court  of  Bankruptcy,*  of  the 
Insolvent  Debtors*  Court/  of  the  Coiut  of  Bankruptcy  and 
Insolvency  in  Ireland,*  and  of  the  County  Courts.*  Thfey  will 
also  judicially  notice  the  seal  of  the  corporation  of  London,'  and 
the  seal  of  a  notary-public,  he  being  an  officer  recognised  by  the 
whole   commercial  world."      Several   other    seals   are  rendered 


'  20  <Sz;  21  Vict.,  o.  77,  §  22,  afker  enacting  that  seals  shall  be  made  for 
the  court,  '^  that  is  to  say,  one  seal  to  be  used  in  its  principal  registry,  and 
separate  seals  to  be  used  in  the  several  district  registries,"  provides  that 
**  all  probates,  letters  of  administration,  orders,  and  other  instruments,  and 
exemplifications  and  copies  thereof,  respectively,  purporting  to  be  sealed 
with  any  seal  of  the  Court  of  Probate,  shall  in  all  parts  of  the  United 
Kingdom  be  received  in  evidence  without  further  proof  thereof." 

^  20  <k  21  Yict.,  c.  79,  §  27,  Ir.,  contains  an  enactment  precisely  similar 
to  that  recited  in  the  last  preceding  note. 

'  12  <k  13  Vict.,  c.  106,  §  237,  enacts,  that  **  all  courts,  judges,  justices, 
and  persons  judicially  acting,  and  other  officers,  shall  take  judicial  notice  of 
the  signature  of  any  commissioner  or  registrar  of  the  Court  (of  Bankruptcy^, 
and  of  the  seal  of  the  court,  subscribed  or  attached  to  any  judicial  or 
official  proceeding,  or  document,  to  be  made  or  signed  imder  the  provisions 
of  this  Act." 

•  Doe  V.  Edwards,  1  P.  &  Dav.  408  ;  9  A.  A;  E.  654,  S.O.  This 
case  was  decided  on  the  76th  section  of  the  Act  of  7  Geo.  4,  c.  57,  which 
enacts  that  copies  of  the  petition,  schedule,  and  other  proceedings  in 
the  Insolvent  Debtors'  Court,  purporting  to  be  signed  by  the  officer,  Ac, 
**  and  sealed  with  the  seal  of  the  said  court,"  shall  be  admitted  '*  without 
any  proof  whatever  given  of  the  same,  further  than  that  the  same  is 
sealed  with  the  seal  of  the  said  court"  It  applies,  therefore  k  fortiori,  to 
the  19  th  section  of  the  same  Act,  which  provides  that  assignments  to  and 
by  provisional  assignees  shall  be  filed  of  record,  and  that  copies  of  such 
records  pwrporti^ig  to  have  the  certificate  of  the  provisional  assignee,  or  his 
deputy,  indorsed  thereon,  ^'and  to  he  sealed  with  the  seal  of  the  said 
court,"  shall  be  evidence;  and  also  to  the  Act  of  1  &  2  Vict.  c.  110, 
§§  46,  105,  which  enacts,  that  copies  of  the  proceedings  shall  be  evidence, 
so  far  as  this  requisite  is  concerned,  simply  on  their  "purporting  to  be 
sealed  with  the  seal  of  the  said  court."    See  also  5  <fe  6  Vict.,  c.  116,  §  11. 

•  20  <fc  21  Vict.,  c.  60,  §  362,  enacts,  that  "all  courts,  judges,  justices, 
and  persons  judicially  acting,  and  other  officers,  shall  take  judicial  notice 
of  the  signature  of  any  judge  or  registrar,  or  chief  clerk  of  the  court,  and 
of  the  seal  of  the  court,  subscribed  or  attached  to  any  judicial  or  official 
proceeding  or  document,  to  be  made  or  signed  under  the  provisions  of 
this  Act" 

•  9  &  10  Vict,  c  96,  §§  3,  57,  111. 

'  Doe  V.  Mason,  1  Esp.  53,  per  Lord  Kenyon. 

'  Anon.,  12  Mod.  345  ;  Bayley  on  Bills,  487  ;  Hutcheon  r.  Mannington, 
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of  the  General  Register  Office ;  *  of  the  Charity  Commissioners 
for  England  and  Wales;'  of  the  Commissioners  of  Patents 
for  Inventions ; '  of  the  Office  of  the  Registrar  of  Designs  for 

courts,  without  any  evidence  of  the  said  seal  having  been  impressed,  or  any 
other  evidence  in  relation  thereto." 

*  6  <fe  7  WilL  4,  c.  86,  §  38,  enacts,  that  "  all  certified  copies  of  entries 
purporting  to  be  sealed  or  stamped  with  the  seal  of  the  said  register-office, 
shall  be  received  as  evidence."     See  3  <fe  4  Vict.,  c  92,  §  9. 

^  16  <k  17  Vict.,  a  137,  §  6,  enacts,  that  *'the  Charity  CommissionerB 
for  England  and  Wales"  "may  have  and  use  a  seal  for  authenticating 
docimients,"  and  "  shall  sit  from  time  to  time  as  a  board."  18  <k  19  Vict., 
c.  124,  §  4,  enacts,  that  "every  act  of  the  board  may  be  sufficiently 
authenticated  by  the  seal  of  the  Commissioners,  and  the  signature  of  the 
secretary,  or  in  his  absence,  of  the  chief  clerk."  Sect.  6  enacts,  that  "  all 
orders,  certificates,  schemes,  and  other  documents,  issued  under  the  seal  of 
the  board  shall  be  deemed  and  taken  to  be  the  originals,  and  copies  thereof 
shall  be  entered  in  the  books  of  the  board,  and  all  such  entries  may  be 
sufficiently  certified  by  the  signature  of  the  secretary,  or  in  his  absence,  of  the 
chief  clerk  ;  every  order,  certificate,  scheme,  and  other  document,  purporting 
to  be  sealed  with  the  seal  of  the  board,  shall  be  received  in  evidence  without 
further  proof ;  and  any  writing  purporting  to  be  a  copy  extracted  from  the 
said  books,  and  to  be  certified  as  aforesaid,  shall  be  received  in  evidence  in 
like  manner." 

^  15  <b  16  Vict,  c.  83,  §  2,  enacts,  that  "it  shall  be  lawful  for  the 
Commissioners  to  cause  a  seal  to  be  made  for  the  purposes  of  this  Act,  and 
from  time  to  time,  to  vary  such  seal,  and  to  cause  to  be  sealed  therewith 
all  the  warrants  for  letters  patent  under  this  Act,  and  all  instruments  and 
copies  proceeding  from  the  office  of  the  Commissioners ;  and  all  courts, 
judges,  and  other  persons  whomsoever,  shall  take  notice  of  such  seal,  and 
receive  impressions  thereof  in  evidence,  in  like  manner  as  impressions  of  the 
great  seal  are  received  in  evidence  ;  and  shall  also  take  notice  of,  and 
receive  in  evidence,  without  further  proof  or  production  of  the  originals,  all 
copies  or  extracts,  certified  under  the  seal  of  the  said  office  of  or  from 
documents  deposited  in  such  office."  16  <Sz;  17  Vict,  c.  115,  §  4,  enacts, 
that  "  printed  or  manuscript  copies  or  extracts,  certified  and  sealed  with 
the  seal  of  the  Commissioners,  of  letters  patent,  specifications,  disclaimers, 
memoranda  of  alterations,  and  all  other  documents  recorded  and  filed  in  the 
Commissioners'  office,  or  in  the  office  of  the  Court  of  Chancery,  appointed 
for  the  filing  of  specifications,  shall  be  received  in  evidence  in  all  proceedings 
relating  to  letters  patent  for  inventions,  in  all  courts  whatsoever  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the  Channel  Islands,  and 
Isle  of  Man,  and  her  Majesty's  colonies  and  plantations  abroad,  without 
further  proof  or  production  of  the  originals."  Sect.  5  further  enacts,  that 
*^  certified  printed  copies,  under  the  seal  of  the  Commissioners,  of  all  speci- 
fications and  complete  specifications,  and  fac-simile  printed  copies  of  the 
drawings  accompanying  the  same,  if  any,  disdaimerp,  and  memoranda  of 
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statutes  that  various  certificates,  official  and  public  documents, 
documents  and  proceedings  of  corporations  and  of  joint-stock 
and  other  companies,  and  certified  copies  of  documents,  by- 
laws, entries  in  registers  and  other  books,  shall  be  receivable 
in  evidence  of  certain  particulars  in  courts  of  justice,  provided 
they  be  respectively  authenticated  in  the  manner  prescribed  by 
such  statutes," — that  "the  beneficial  eflfect  of  these  provisions 
has  been  found  by  experience  to  be  greatly  diminished  by  the 
difficulty  of  proving  that  the  said  documents  are  genuine," — 
and  that  "it  is  expedient  to  facilitate  the  admission  in  evi- 
dence of  such  and  the  like  documents  :  "  enacts,  that  "  when- 
ever hy  any  act  now  in  force  or  hereafter  to  he  in  force,  any 
certificate,  official  or  public  document,  or  document  or  pro- 
ceeding of  any  corporation  or  joint-stock  or  other  company, 
or  any  certified  copy  of  any  document,  by-law,  entry  in  any 
register  or  other  book,  or  of  any  other  proceeding,  shall  be 
receivable  in  evidence  of  any  particular  in  any  court  of  justice,  or 
before  any  legal  tribunal,  or  either  House  of  Parliament,  or  any 
committee  of  either  House,  or  in  any  judicial  proceeding,  the 
same  shall  respectively  be  admitted  in  evidence,  provided  they 
respectively  purport  to  be  sealed  or  impressed  with  a  stamp,  or 
sealed  and  signed,  or  signed  alone,  as  required^  or  impressed 
with  a  stamp  and  signed,  as  directed  by  the  respective  Acts  made 
or  to  be  hereafter  made,  without  any  proof  of  the  seal  or  stamp, 
where  a  seal  or  stamp  is  necessary,  or  of  the  signature,  or  of 
the  official  character  of  the  person  appearing  to  have  signed 
the  same,  and  without  any  further  proof  thereof  in  every 
case  in  which  the  original  record  could  have  been  received  in 
evidence."' 

Sect.  2  enacts,  that  "all  courts,  judges,  justices,  masters  in 
chancery,  masters  of  courts,  commissioners  judicially  acting,  and 
other  judicial  officers,  shall  henceforth  take  judicial  notice  of  the 
signature  of  any  of  the  equity  or  common  law  judges  of  the 
superior  courts   at    Westminster,    provided    such   signature   be 

'  The  words  after  the  last  comma  were  introduced  into  the  Act  while 
passing  through  the  House  of  Commons.  They  appear  to  have  been'  copied 
from  the  Act  of  1  d^  2  Yict.,  c.  94,  §  13  (see  ante,  p.  13,  n.  2.),  by  some 
honourable  member,  who  did  not  know  distinctly  what  he  was  about. 
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§  8.  A  somewhat  nice  question  respecting  the  meaning  of 
the  word  "journals,"  as  used  in  the  third  section  of  this  Act, 
has  been  raised  at  Nisi  Prius.'  An  action  for  work  and  labour 
was  brought  by  an  engineer  against  the  director  of  a  railway 
company,  and  the  defence  was,  that  the  plans  and  sections 
deposited  by  the  plaintiff  had  not  been  drawn  in  accordance 
with  the  Standing  Orders  of  the  House  of  Commons,  and  that, 
consequently,  the  work  was  valueless.  In  order  to  establish  this 
case,  it  became  necessary  to  prove  the  Standing  Orders,  and 
with  that  view,  the  defendant's  counsel  tendered  in  evidence  a 
book,  which  purported  to  contain  the  Standing  Orders  of  the 
House  of  Commons  from  1685  to  1846  inclusive,  and  to  be 
printed  and  published  by  Luke  James  Hansard,  by  permission 
of  the  Right  Hon.  Charles  Shaw  Lefevre,  Speaker.*  The  Court 
was  then  called  upon  to  take  judicial  notice,  that  these  orders 
were  the  resolutions  of  the  House,  and  as  such  were  entered  on 
their  journals ;  and  it  was  argued,  that  the  book  produced  being 
a  copy  of  extracts  from  these  journals,  must  be  regarded  in  the 
same  light  as  a  copy  of  the  entire  journals ;  that  the  act,  if 
reasonably  construed,  must  apply  to  a  copy  of  a  part  of  the 
journals  as  well  as  to  a  copy  of  the  whole  ;  and  that,  although  it 
did  not  directly  appear  that  Mr.  Hansard  was  the  printer  to  the 
House  of  Commons,  yet  this  fact  might  fairly  be  inferred  from 
the  statement  that  the  book  was  printed  by  the  permission  of  the 
Speaker.      Mr.    Baron    Piatt    intimated    an    opinion    that    the 


party  against  whom  the  same  is  so  received,  be  authorised,  at  its  or  at  his 
own  discretion,  to  direct  that  the  same  shall  be  impounded,  and  be  kept  in 
the  custody  of  some  officer  of  the  court  or  other  proper  person,  until  further 
order  touching  the  same  shall  be  given,  either  by  such  court,  or  the  court  to 
which  such  master  of  other  officer  belonged,  or  by  the  persons  or  person 
who  constituted  such  court,  or  by  some  one  of  the  equity  or  common  law 
judges  of  the  superior  courts  at  Westminster,  on  application  being  made  for 
that  purpose."  Sect.  5  enacts,  that  the  Act  shall  not  extend  to  Scot- 
land.    Sects.  6  <&  7  are  merely  formal  and  inmiaterial. 

*  Pritchard  v.  Black,  2l8t  June,  1847  ;  Ex.,  coram  Piatt,  B.,  MS. 

^  It  is  to  be  regretted  that  Mr.  Hansard,  in  publishing  the  Standing 
Orders  and  other  documents  of  the  House  of  Commons,  does  not  state  in 
the  title-page  his  official  character.  -  The  Standing  Orders  of  the  Lords 
purport  to  be  "  printed  by  Geo.  E.  Eyre  and  Wm.  Spottiswoode,  Printers 
to  the  Queen's  Most  Excellent  Majesty." 
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any  one  of  the  judges  of  the  said  Court,  and  such  judge  shall 
attach  to  his  signature  a  statement  in  writing  on  the  said  copy 
that  the  Court  whereof  he  is  a  judge  has  no  seal ;  hut  if  any  of 
the  aforesaid  authenticated  copies  shall  purport  to  be  sealed  or 
signed  as  hereinbefore  respectively  directed,  the  same  shall 
respectively  be  admitted  in  evidence  in  every  case  in  which  the 
original  document  could  have^  been  received  in  evidence,  without 
any  proof  of  the  seal  where  a  seal  is  necessary,  or  of  the  signature, 
or  of  the  truth  of  the  statement  attached  thereto,  where  such 
signature  and  statement  are  necessary,  or  of  the  judicial 
character  of  the  person  appearing  to  have  made  such  signature 
and  statement." 

§  9  a.  Moreover,  the  statute  passed  in  1855  to  enable  British 
diplomatic  and  consular  agents  to  administer  oaths  and  to  perform 
notarial  acts,'  much  simplifies  the  proof  of  affidavits  sworn  abroad; 
for  it  enacts  in  §  3,  that "  any  document  purporting  to  have  affixed, 
impressed,  or  subscribed  thereon  or  thereto  the  seal  and  signature 
of  any  British  ambassador,  envoy,  minister,  charge  d'affaires, 
secretary  of  embassy  or  of  legation,  consul  general,  consul,  vice- 
consul,  acting  consul,  pro-consul,  or  consular  agent,  in  testimony 
of  any  oath,  affidavit,  affirmation,  or  **  notarial  "  act  having  been 
administered,  sworn,  affirmed,  had,  or  done  by  or  before  him, 
shall  be  admitted  in  evidence,  without  proof  of  any  such  seal  and 
signature  being  the  seal  and  signature  of  the  person  whose  seal 
and  signature  the  same  purport  to  be,  or  of  the  official  character 
of  such  person.*'  * 

§  10.  The  Act,  too,  of  1852,  for  amending  the  practice  in  the 
Court  of  Chancery,'  contains  an  important  clause  on  this  subject ; 
for,  after  enacting  in  section  twenty-two,  that  "  all  pleas,  answers, 

»  18  &  19  Vict.,  c.  42. 

'  §  4  enacts,  that  persons  swearing  or  affirming  falsely  under  the  Act  shall 
be  guilty  of  perjury,  and  §  6  enacts,  that  persons  forging  the  seal  or 
signature  of  any  such  diplomatic  or  consular  agent,  or  knowingly  tendering 
in  evidence  any  docimient  with  a  false  seal  or  signature  thereto,  shall  be 
guilty  of  felony.     See  post  §  1406  a,  as  to  §§  1  <fe  2  of  the  Act 

»  15  (k  16  Vict.,  c.  86. 
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to  be  signed  by  the  Lord  Ordinary  or  by  any  of  the  judges  of  the 
Court  of  Session,  or  by  the  sheriff  [or  sheriff  substitute]/  as  well 
as  all  extracts  or  copies  thereof,  or  from  the  books  of  the  Court 
of  Session,  or  the  Sheriff  Court,  purporting  to  be  signed  or 
certified  by  any  clerk  of  Court,  or  extracts  from  or  copies  of 
registers  purporting  to  be  made  by  the  keeper  thereof,  or 
extractor,  shtJl  be  judicially  noticed  by  all  Courts  and  judges  in 
England,  Ireland,  and  her  Majesty's  other  dominions,  and  shall 
be  received  as  prima  facie  evidence,  without  the  necessity  of 
proving  their  authenticity  or  correctness,  or  the  signatures 
appended,  or  the  official  character  of  the  persons  signing,  and 
shall  be  sufficient  warranty  for  all  diligence  and  execution  by 
law  competent." 

§  11.  Notwithstanding  these  statutory  changes,  the  seal  of  the 
University  of  St.  Andrews  in  Scotland,*  the  stamp  usually 
impressed  by  the  judge's  clerk  on  documents  relating  to  pro- 
ceedings at  chambers,'  and  the  seals  of  all  corporations,  excepting 
that  of  the  City  of  London,*  and  those  rendered  admissible  by 
statute,  still  require  proof. 

§  12.*  In  America,  the  signature  of  the  Chief  of  the  Executive 
of  the  state  is  recognised  without  proof ;  •  and  so,  in  Louisiana, 
are  also  the  signatures  of  executive  and  judicial  officers  to  all 
official  acts.'  The  English  doctrine  certainly  does  not  extend 
this  length,  though  it  is  difficult  to  define  its  exact  limits.  On 
the  one  hand,  we  have  seen  that  the  signature  of  the  superior 


»  19  &  20  Vict,  c.  79.  §  4.  -  CoUins  v.  Carnegie,  1  A.  &  E.  695. 

'  Barrett  Navig.  Co.  «.  Shower,  8  Dowl.  173.  It  is  now  highly  expedient 
that  the  judge's  clerk  should  discontinue  this  practice  of  stamping,  and  that 
the  judge  himself  should  sign  the  documents. 

*  Moises  «.  Thornton,  8  T.  R.  307  ;  Doe  v.  Mason,  1  Esp.  53.  In  Cooch 
V,  Goodman,  2  Q.  B.  580,  which  was  an  action  on  covenant,  it  appeared  on 
record  that  the  demise  was  by  a  corporation ;  and  the  court  held  that  it 
could  not  judicially  notice  that  no  such  corporation  existed,  though  this  £act 
was  admitted  in  argument  by  both  sides. 

*  Gr.  Ev.  §  6,  in  part,  as  to  first  four  lines. 

*  Jones  V.  Gale's  Exors.,  4  Martin,  635. 
'  Id. ;  Wood  tJ.  Fitz,  10  Martin,  196. 
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§  13.  It  seems  that  the  judges  will  take  notice  of  the  London 
Gazette  on  its  mere  production,  and  that  it  is  unnecessary  to 
prove  that  it  was  bought  at  the  office  of  the  Queen's  printer,  or 
to  oflfer  any  evidence  as  to  whence  it  came.* 

§  14.'  It  is  unnecessary  to  prove  facts,  which  may  certainly  be 
known  from  the  invariable  course  of  nature ;  such  as  that  a  man 
is  not  the  father  of  a  child,  where  non-access  is  already  proved 
imtil  within  six  months  of  the  woman's  delivery ; '  neither  is  it 
necessary  to  prove  the  course  of  time,*  or  of  the  heavenly  bodies;^ 
nor  the  ordinary  public  fasts  and  festivals ;  *  nor  the  commence- 
ment or  ending  of  the  legal  teims ;  ^  nor  the  coincidence  of  the 
years  of  the  reign  of  any  sovereign  of  this  country,  with  the 
years  of  our  Lord;^  nor  the  coincidence  of  days  of  the  week 
with  days  of  the  month  ;  •  nor  the  order  of  the  months  ; " 
nor  the  meaning  of  the  word  "  month,"  which  at  common  law 
and  in  equity  means  four  weeks,  but  in  the  ecclesiastical 
courts  means  a  calendar  month;"  nor  the  meaning  of  other 
words  in  the  vernacular  language ; "  nor  the  legal  weights  and 


»  R  V,  Forsyth,  R  <fc  R.  274. 

^  Or.  Ev.  §  6,  in  part 

3  Heathcote'sDivorce,  1  Macq.  So.  Caa.  H.  of  L.  277 ;  R  v.  Luffe, SEast,  202. 

'  See  Bury  v.  Blogg,  12  Q.  B.  877,  882. 

*  However,  in  CoUier  v,  Nokes,  2  C.  &  Kir.  1012,  WUde,  C.  J.,  is 
reported  to  have  held  that  he  could  not  judicially  notice  at  what  hour  the 
sun  set  in  the  month  of  November.     Sed  qu. 

*  6  Vin.  Abr.  492,  pL  8—14.  ^  q  vin.  Abr.  490,  pL  32. 

*  Holmanw.  Burrow,  2  Ld.  Ray.  795  ;  R  v.  Pringle,  2  M.  &  Rob.  276. 

»  6  Vin.  Abr.  492,  pL  6,  7,  8  ;  Hoyle  v.  Lord  Comwallis,  1  Stra.  387  ; 
Page  V.  Faucet,  Cro.  Eliz.  227  ;  Harry  v.  Broad,  2  Salk.  626  ;  Brough  v. 
Parkings,  2  Ld.  Ray.  994,  per  Ld.  Holt.  Thus  the  Ck)urt  is  bound  judicially 
to  notice  what  days  of  the  month  fall  on  Sundays,  Hanson  v.  Shackelton,  4 
DowL  48  ;  Pearson  v,  Shaw,  7  Ir.  Law  R  1. 

"  R  p.  Brown,  M.  <k  M.  164. 

"  Bluck  V,  Rackman,  6  Moo.  P.  C.  R  308,  per  Knight  Bruce,  V.  C . ; 
Man  V.  Ricketts,  2  Coop.  0.  P.  R  21,  per  Lord  Lyndhurst ;  Simpson  v. 
Margitson,  11  Q.  B.  23  ;  Johnstone  v.  Hudleston,  4  B.  &  C.  932,  per 
Bayley,  J.  But  the  meaning  of  this  word  may  be  explained  by  usage,  or  by 
the  context,  see  post.  Part  XL  Ch.  xix. 

*'  Clementi  v.  Golding,  2  Camp.  25,  as  to  the  meaning  of  the  word  "book  ;*' 
Com.  V.  Kneeknd,  20  Pick.  229  ;  6  Vin.  Abr.  491,  492,  pi.  6,  7  ;  R  c. 
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and  the  local  divisions  of  their  country,  such  as  states,*  provinces,* 
counties/  counties  of  cities/  cities,  towns,  parishes,  and  the  like, 
so  far  as  political  government  is  concerned  or  aflfected ;  but  not 
the  relative  positions  of  such  local  divisions,  nor  their  precise 
boundaries,  further  than  they  may  be  described  in  public  statutes/ 
Thus  the  courts  refused  to  say  judicially,  that  "a  part  of  the 
coast  called  SuflFolk "  was  not  in  Kent,  or  that  "  Orfordness,  in 
the  county  of  Suffolk,"  was  not  situated  between  the  North 
Foreland  and  Beachy-Head/  Neither  will  they  notice  that  a  par- 
ticular place  is  within  a  certain  city  ; '  nor  that  a  particular  town 
is  within  a  certain  diocese ; "  nor  that  a  street  mentioned  in  the 
pleadings  is  a  public  thoroughfare,  though  the  word  "  street,"  via 

court,  be  necessary  to  produce  evidence  of  the  existence  of  any  such  power 
or  jurisdiction  as  aforesaid,  or  of  the  extent  thereof,  it  shall  be  lawful  for  the 
judge  or  judges  of  any  such  court,  and  he  or  they  are  hereby  authorised  to 
transmit,  tuider  his  or  their  hand  and  seal  or  hands  and  seals,  to  one  of  Her 
Majesty's  principal  secretaries  of  state,  questions,  by  him  or  them  properly 
framed  respecting  such  of  the  matters  aforesaid  as  it  may  be  necessary  to 
ascertain  in  order  to  the  due  determination  of  any  such  issue  or  question  as 
aforesaid  ;  and  such  secretary  of  state  is  hereby  empowered,  and  required, 
within  a  reasonable  time  in  that  behalf,  to  cause  proper  and  sufficient 
answers  to  be  returned  to  all  such  questions,  and  to  be  directed  to  the  said 
judge  or  judges,  or  their  successors  ;  and  such  answers  shall,  upon  pro- 
duction thereof y  be  final  and  conclusive  evidence,  in  such  suit  or  other 
proceedings,  of  the  several  matters  therein  contained  and  required  to  be 
ascertained  thereby." 

>  Whyte  V.  Rose,  4  P.  &  D.  199  ;  3  Q.  B.  495,  S.C.  There  the  Court 
noticed,  that  by  **  the  Kingdom  of  Ireland"  was  meant  that  part  of  the 
United  Eangdom  called  Ireland.  ^  Id. 

«  DeybePs  case,  4  B.  <fc  A.  242.  See  also  R.  «.  Me  of  Ely,  15  Q.  B.  827, 
where  the  Court  judicially  noticed  that  the  Isle  of  Ely  was  a  division  of  a 
county  in  the  nature  of  a  riding,  and  as  such,  prim4  facie  liable  to  repair 
bridges  within  it. 

^  R.  «.  St  Maurice,  16  Q.  B.  908. 

*  Deybel's  case,  4  B.  &  A,  242.  2  Inst.  557  ;  Fazakerley  v.  Wiltshire,  1 
Str.  469 ;  R.  v.  Burridge,  3  P.  Wms.  497 ;  Thome  v.  Jackson,  3  Com.  B.  661. 

•  Deybel's  case,  4  B.  &  A,  243.  See  also  Kirby  v.  Hickson,  1  L.  M.  &  P. 
364,  where  the  Court  of  Common  Pleas  refused  to  take  judicial  notice  that 
Park-street,  Grosvenor-square,  in  the  county  of  Middlesex,  was  within 
twenty  miles  of  Russell-square,  in  the  same  county. 

'  Brune  v.  Thompson,  2  Q.  B.  789,  in  which  case  the  plaintiff  was  non- 
suited for  not  proving  that  the  Tower  of  London  was  within  the  City  of 
'^^^on,  8  j^  ^  Simpson,  2  Lord  Raym.  1379. 
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of  the  legislature ; '  and,  in  short,  to  borrow  the  language  of 
the  Vice-Chancellor  in  Taylor  v.  Barclay,  **aU  public  matters 
which  aflfect  the  government  of  the  country.'**  But  they  will 
not  recognise  private  orders  made  at  the  council  table/  for 
these  are  matters  of  particular  concernment ;  nor,  it  seems,  any 
orders  of  council,  even  though  they  regard  the  Crown  and  the 
government;^  nor  the  transactions  on  the  journals  of  either 
House  of  Parliament.* 

§  17.  Lastly,  all  Courts  are  bound  judicially  to  notice  their  own 
rules  and  course  of  proceeding ; '  also  the  customs  and  practice  of 
the  other  superior  Common  Law  Courts  at  Westminster,'  at  least 
when  such  practice  is  prescribed  by  statute,  or  by  common  law ;" 
also  the  limits  of  their  jurisdiction,*  and  the  privileges  of  their 
officers  ***  and  attorneys ; "  the  power  of  the  Courts  of  Equity,  and 
the  authority  of  the  Master  of  the  Rolls;"  the  forms  of  all 
chancery  writs  which,  since  the  1st  August,  1848,  have  been 
settled  and  approved  of  by  the  Lord  Chancellor  with  the  assist- 
ance of  the  Master  of  the  Bolls ; "  the  fact  that  the  assizes, 
though  constituting  for  some  purposes  one  legal  day,  may  be 
continued  from  day  to  day  with  or  without  adjournment,  and 
often  occupy  several  natural  days ; "  and  the  existence  of  Courts 
of  General  Jurisdiction."    They  will  further  notice  the  powers  of 


'  R.  V.  Wilde,  1  Lev.  396  ;  1  Doug.  97,  n.  41  ;  Birfc  v.  Rothwell,  1  Ld. 
Kay.  210,  343.  *  2  Sim.  221. 

3  6  Vin.  Abr.  490.  *  Att-Gen.  v.  Theakstone,  8  Price,  89. 

^  B.  V.  Knollys,  1  Lord  Baym.  10,  16.  Copies  of  the  journals  are  now 
admissible,  if  purporting  to  be  printed  by  the  official  printers,  8  <fe  9  Vict.,  c 
113,  §  3,  cited  ante  §  7. 

«  Dobson  V.  Bell,  2  Lev.  176  ;  Pugh  v.  Robinson,  1  T.  R.  118. 

^  Lane's  case,  2  Rep.  16,  b.  ;  Worlich  v.  Massy,  Cro.  Jac.  67  ;  Mounson 
V,  Bourn,  Cro.  Car.  526.  '  Caldwell  v.  Hunter,  10  Q.  B.  85,  86. 

•  Doe  V,  Caperton,  9  C.  &  P.  116.  See  Spooner  v,  Juddow,  6  Moore, 
P.  C.  R.  257.  "  Ogle  v,  Norcliffe,  2  Lord  Raym.  869. 

"  Stokes  V.  Mason,  9  East,  426  ;  Chatland  v.  Thomley,  12  East,  544  ; 
Hunter  v.  Neck,  3  M.  &  Gr.  181  ;  3  Scott,  N.  R.  448,  S.C.  ;  Walford  v. 
Fleetwood,  14  M.  <k  W.  449,  "  In  re  Clarke,  2  Q.  B.  619. 

»  12  &  13  Vict.,  c.  109,  §§  47,  48. 

"  Whitaker  v.  Wisbey,  12  Com.  B.  56,  59. 

"  Tregany  «.  Fletcher,  1  Lord  Raym.  154. 
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this  last  court  has  all  the  powers  and  privileges  of  the  superior 
courts  at  Westminster  expressly  conferred  upon  it  hy  statute.* 

§  19.  It  does  not  seem  perfectly  clear,  whether  or  not  the  judges 
of  one  of  the  superior  courts  are  bound  to  notice  who  are  the 
judges  in  the  other  superior  courts.  In  an  old  case*  it  was 
objected  that  they  were  not ;  but,  though  reported  by  Strange,  as 
well  as  Andrews,  it  does  not  appear  from  either  report  whether 
the  decision  turned  on  that,  or  on  another  exception  that  was 
taken.  Probably,  at  the  present  day  the  question  would  be 
answered  in  the  affirmative,  on  the  ground  that  the  appointment 
of  the  judges  is  a  fact  of  general  notoriety,  and  as,  moreover,  their 
signatures  when  attached  to  judicial  or  official  documents  must 
be  now  judicially  noticed.'  The  weight  of  American  authorities 
is  in  favour  of  recognising  the  justices  of  even  the  inferior  tri- 
bunals ;  *  but  this  doctrine  certainly  does  not  prevail  in  England, 
as  the  Court  of  Queen's  Bench  not  long  ago  refused  to  notice 
who  was  judge  of  the  then  Court  of  Review.*  With  regard  to 
inferior  courts  of  limited  jurisdiction,  the  superior  courts  will  not, 
unless  when  called  upon  to  review  their  judgment  upon  a  writ  of 
error,*  take  cognizance  of  the  customs  and  proceedings  therein,' 
except  so  far  as  they  are  regulated  by  statute.* 

§  20.*  In  all  these  and  the  like  cases,  where  the  memory  of  the 
judge  is  at  fault,  he  resorts  to  such  documents  or  other  means  of 

>  12  &  13  Vict.  c.  106,  §  6. 

2  Skipp  V,  Hooke,  2  Stra.  1080  ;  Andr.  74,  S.  C. 

»  8  A  «  Vict  c.  113,  §  2,  cited  ante  §  7. 

*  Hawks  V,  Kennebec,  7  Mass.  461 ;  Ripley  v,  Warren,  2  Pick.  592  ; 
Despan  «.  S^nndler,  3  Mart  N.  S.  705. 

»  Van  Sandau  «.  Turner,  6  Q.  B.  773,  786. 

«  Chitty  V.  Dendy,  3  A  «fc  K  324  ;  4  N.  «fc  Man.  842,  S.  C. 

'  R  «.  U.  of  Cambridge,  2  Lord  Baym.  1334.  In  that  case  the  Court 
refused  to  notice  that  the  University  Court  in  Cambridge  proceeded  according 
to  the  rules  of  the  civil  law.  See  also  Lane's  case,  2  Rep.  16  b.  n.  d ; 
Peacock  t.  Bell,  1  Saund.  75  ;  and  Dance  v.  Robson,  M.  dr  M.  295. 

^  As  in  the  case  of  the  court  of  the  Vice-Chancellor  of  Oxford,  which, 
under  the  Act  of  17  <fc  18  Vict  c.  81,  §  45,  must  now,  in  all  matters  of  law, 
be  governed  by  the  common  and  statute  law,  and  not  by  the  rules  of  the 
civil  law.  '  Or.  £v.  §  6,  as  to  first  three  lines. 
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CHAPTER  III. 

THE   FUNCTIONS   OP  THE   JUDGE   AS   DISTINGUISHED   FROM  THOSE 

OP  THE  jury/ 

§  21.  With  respect  to  trial  by  jury/  Lord  Hardwicke  has 
observed,  and  all  reflecting  men  will  agree  in  the  observation, 
that  "  it  is  of  the  greatest  importance  to  the  law  of  England,  and 
to  the  subject,  that  the  powers  of  the  judge  and  jury  be  kept 
distinct;  "*  yet  important  as  this  object  undoubtedly  is,  it  is  one 
which,  even  at  the  present  day,  is  not  very  perfectly  effected.  The 
general  principle,  that  the  judge  must  determine  the  law,  and 
the  jury  the  fact,  is  not,  and  cannot  be,  disputed;*  but  in  the 


^  The  Bubstanoe  of  this  chapter  first  appeared  in   No.  3  of  Law  Rev. 
27—44. 

^  The  merits  and  demerits  of  trial  by  jury  are  fairly  set  forth  in  the  2nd 
report  of  the  CJommon  Law  Commiss.,  pp.  3 — 6.  See  also  the  Common 
Law  Procedure  Act,  of  1854,  17  &  18  Vict,  c.  125,  §  1,  which  gives  a 
limited  power  to  suitors,  by  consent  in  writing,  to  dispense  with  the  jury, 
and  to  leave  the  decision  of  issues  of  fact  to  the  judge,  provided  the  Court 
think  fit  to  allow  such  trial  The  Irish  Common  Law  Procedure  Amend- 
ment Act,  19  <Sr  20  Vict,  c.  102,  §  4,  and  the  Scotch  Court  of  Session 
Act,  of  1850,  13  A;  14  Vict.,  o.  36,  §§  46 — 48,  respectively  contain  simiUr 
provisions.  •  R.  v,  Poole,  Cas.  Temp.  Hard.  28. 

^  In  R.  V.  The  Dean  of  St.  Asaph,  Lord  Mansfield  declared,  ^^  that  the 
fundamental  definition  of  trial  by  jury  depended  upon  the  universal  maxim, 
ad  qusestionem  juris  non  respondent  juratores  ;  ad  quaBstionem  facti  noa 
respondent  judices  ; "  and  his  lordship  added — '^  Where  a  question  can  be 
proved  by  the  form  of  pleading,  the  distinction  is  preserved  upon  the  face 
of  the  record,  and  the  j\uy  cannot  encroach  upon  the  jurisdiction  of  the 
court ;  when,  by  the  form  of  pleading,  the  two  questions  are  blended 
together,  and  cannot  be  separated  upon  the  face  of  the  record,  the  distinc- 
tion is  preserved  by  the  honesty  of  the  jury.  The  constitution  trusts  that, 
under  the  direction  of  a  judge,  they  will  not  usurp  a  jurisdiction  which  b 
not  in  their  province.  They  do  not  know,  and  are  not  presumed  to  know, 
the  law  :  they  are  not  sworn  to  decide  the  law  ;  they  are  not  required  to 
decide  the  law  ....  It  is  the  duty  of  the  judge,  in  all  cases  of 
general  justice,  to  tell  the  j\uy  how  to  do  right,  though  they  have  it  in  iheir 
power  to  do  wrong,  which  is  a  matter  entirely  between  God  and  their  own 
consciences."     21  How.  St.  Tr.  1039,  1040.     So,  in  an  elaborate  essay  on 
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with  clearness  the  obscure  and  shifting  boundaries  of  law  and  fact. 
In  the  present  chapter  it  is  proposed  briefly  to  discuss  this  subject, 
and  to  lay  down  such  general  rules  as  may  practically  be  of  use 
in  distinguishing  the  relative  duties  of  judges  and  jurors. 

§  22.  The  duty  of  a  judge  presiding  at  a  trial  by  jury  is  three- 
fold : — First,  he  must  decide  all  questions  respecting  the  admissi- 
bility of  evidence ;  secondly,  he  must  instruct  the  jury  in  the 
rules  of  law,  by  which  the  evidence,  when  admitted,  is  to  be 
weighed ;  and  lastly,  he  must  explain  to  them  and  enforce  those 
general  principles  of  law,  that  are  applicable  to  the  point  at 
issue.'  In  discharging  the  first  duty,  it  frequently  happens  that 
the  admissibility  of  a  witness  or  an  instrument  is  found  to  depend 
on  a  disputed  fact,  in  which  case  all  the  evidence  adduced  both 
to  prove  and  disprove  that  fact  must  be  received  by  the  judge, 
and  adjudicated  on  by  him  alone*  Thus,  for  example — if  the 
question  be  whether  a  confession  should  be  excluded  on  account 
of  some  previous  threat  or  promise,  the  judge  must  decide,  first, 
whether  the  threat  or  promise  was  really  made ;  and,  secondly, 
whether,  if  made,  it  was  sufficient  in  law  to  warrant  the  exclusion 
of  the  evidence.'  So,  if  a  dying  declaration  be  tendered  in 
evidence,  and  its  admissibility  rest  upon  the  fact  that  the 
deceased  believed,  when  he  made  it,  that  he  was  at  the  point  of 
death,  the  question  whether  this  fact  be  satisfactorily  proved 
must  be  determined  by  the  judge.*     So,  the  judge  alone  must 

the  law,  and  according  to  the  law,  that  it  is  his  privilege  and  truest  shield 
against  oppression  and  wrong  ;  I  feel  it  my  duty  to  state  my  views  fully  and 
openly  on  the  present  occasion."  U.  S.  v.  Battiste,  2  Sumn.  243.  See 
further  on  this  iuteresting  subject,  2  Wynne's  Eunomus ;  Bushell's  case, 
6  How.  St.  Tr.  999,  1008,  1013,  1014 ;  Vaughan's  K  135,  S.  C.  ; 
Francklin's  case,  17  How.  St  Tr.  625  ;  and  K  v.  Woodfoll,  5  Burr.  2661. 
>  Among  the  questions  propounded  by  the  Irish  Parliament  to  the  judges 
of  that  country  in  1641,  was  one,  "whether  the  judge  or  jurors  ought  to  be 
judge  of  the  matter  of  f&ct"  to  which  the  judges  replied,  that,  "although 
the  jurors  be  the  sole  judges  of  matter  of  fact,  yet  the  judges  of  the  court 
are  judges  of  the  validity  of  the  evidence^  and  of  the  matters  of  law  arising  out 
of  the  same,  wherein  the  jury  ought  to  be  guided  by  them.''  2  Nalson's 
CoU.  of  State  Pap.  575,  582,  Lond.  1683. 

*  Bartlett  v.  Smith,  11  M.  &  W.  486.         »  See  1  Stark.  R.  523,  n.  b. 

*  So  resolved  by  all  the  judges,  in  two  cases  cited  by  Parke,  R,  in  Bartlett 
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relied  on  amount  to  evidence  of  ownership.'  Where  witnesses 
were  called  to  prove  a  general  usage  in  trade,  the  judge,  thinking 
that  their  testimony  amounted  to  no  more  than  evidence  of 
opinion,  withdrew  it  from  the  consideration  of  the  jury,  and  the 
Court  supported  his  ruling.*  It  was  then  laid  down,  as  a  dis- 
tinct principle,  that  where  the  evidence  was  by  law  admissible  for 
the  determination  of  the  point  raised,  the  judge  was  bound  to  lay 
it  before  the  jury ;  but  whether  the  evidence  was  admissible  or 
not,  was  a  matter  for  the  decision  of  the  judge  alone.  In  all 
these  cases,  however,  after  the  evidence  has  been  finally  admitted, 
its  credibility  and  weight  are  entirely  questions  for  the  jury,  who 
are  at  liberty  to  consider  all  the  circumstances  of  the  case, 
including  those  already  proved  before  the  judge,  and  to  give  the 
evidence  only  such  credit  as,  upon  the  whole,  they  may  think  it 
deserves.*  The  judge  merely  decides  whether  there  is,  prima 
facie,  any  reason  for  presenting  it  at  all  to  the  jury ;  and  his 
decision  on  this  point,  if  erroneous,  may  be  reviewed  by  the 
Court  above.* 

§  23.  Secondly,  It  is  the  duty  of  the  judge  to  point  out  to  the 
jury  any  rule  of  law,  which  either  renders  evidence  unnecessary, 
or  gives  peculiar  weight  to  any  particular  species  of  evidence,  or 
defines  the  manner  in  which  a  certain  fact  must  be  proved. 
Thus,  he  should  distinctly  explain  the  nature  of  any  presumptions, 
which  may  apply  to  the  point  at  issue,  distinguishing  such  as  are 
conclusive  from  those  which  are  liable  to  be  rebutted  by  counter 
evidence;  and  again,  dividing  this  latter  class  into  those  pre- 
sumptions upon  which  the  jury  are  bound  to  act,  in  the  absence 
of  conflicting  testimony,  and  those  upon  which  it  is  expedient,  or 
allowable,  to  rely.  So,  if  by  the  common  or  statute  law  any 
document,  when  proved,  becomes  conclusive  evidence  of  the  facts 
stated  therein,  it  is  the  province  of  the  judge  to  point  out  to  the 
jury  that  the  existence  of  such  facts  cannot  be  disputed  or  denied, 


*  Doe  tj.  Kemp,  7  Bing.  336,  per  Bosanquet,  J. 
«  Lewis  u.  MarshaU,  7  M.  <fe  Gr.  743,  744. 

«  Welstead  v.  Levy,  1  M.«fc  Rob.  139,  per  Parke,  J. ;  Doe  «.  Davies,  10  Q. 
B.  324,  per  Lord  Denman  ;  Ross  r.  Gould,  3  GreenL  204. 

*  Cleave  v,  Jones,  7  Ex.  R.  421. 
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calculated  to  promote  the  attainment  of  truth  ;  and  in  complicated 
cases  before  a  petty  jury,  is  almost  tantamount,  if  not  to  a  direct 
denial  of  justice,  at  least  to  a  decision  of  the  issue  by  lot. 

§  24.  Lastly,  the  judge  must  explain  to  the  jury  what  principles 
of  law  are  applicable  to  the  point  in  issue,  and  iir  order  to  enable 
him  to  do  so  correctly,  he  must  distinguish  questions  of  law  from 
questions  of  fact.  This,  in  ordinary  cases,  is  no  difficult  task. 
Thus,  for  instance,  on  a  charge  of  larceny,  the  judge  lays  down, 
as  a  general  proposition  of  law,  that  all  persons  who  take  and 
remove  the  personal  chattels  of  another  without  his  consent,  and 
with  a  felonious  intent,  are  guilty  of  that  crime;  and  then, 
according  to  the  circumstances  of  the  case,  he  explains,  with 
more  or  less  particularity,  what  constitutes  a  taking,  removing,  &c. 
These,  obviously,  are  questions  of  law,  and  together  form  the 
major  premiss  of  the  syllogism.  The  jury  next  decide  whether 
the  evidence  proves  that  the  goods  have  been  taken  and  removed 
in  such  a  manner,  and  with  such  an  intent,  as  the  judge  has 
previously  shown  will  amount  to  larceny.  These  are  questions  of 
fact,  and  together  form  the  minor  premiss.  Lastly  comes  the 
conclusion  of  guilt  or  innocence,  which  may  either  be  drawn  by 
the  jury  applying  to  the  facts  which  they  find,  the  rules  of  law  as 
interpreted  by  the  judge ;  or,  in  the  event  of  their  considering 
this  task  too  difficult  for  them,  they  are  at  liberty  to  find  the 
facts  specially,  but  not  the  mere  evidence  on  which  the  facts  are 
founded,*  leaving  the  Court  to  apply  the  law  to  such  facts,  and 
consequently  to  pronounce  the  final  decision.  But,  simple  as  this 
process  appears  to  be,  the  line  between  law  and  fact  has  been 
very  indistinctly  drawn  in  a  certain  class  of  cases,  and  consequently 
in  these  cases  the  respective  duties  of  the  judge  and  jury  are 
not  yet  clearly  defined.  For  instance,  if  the  question  be  whether 
a  certain  party  had  probable  cause  for  doing  an  act,  or  whether 
he  has  done  an  act  within  a  reasonable  time,  or  with  due  diligence, 
it  is  difficult  to  say  whether  the  definition  of  what  constitutes 

probable  cause,  reasonable  time,  or  due  diligence,  be  for  the  judge 

■ » 

*  Hubbard  v.  Johnstone,  3  Tatint.  209,  per  Wood,  B. ;  Harwood  v. 
Goodright,  1  Cowp.  91,  92,  per  Lord  Mansfield  ;  Mires  v,  Solebay,  2  Mod. 
244,  245  ;  I  St.  Ev.  611,  512. 
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for  a  malicious  prosecution,  the  jury,  provided  the  evidence  on 
the  subject  be  conflicting,  may  be  asked  whether  or  not  the  de- 
fendant, at  the  time  when  he  prosecuted,  knew  of  the  existence  of 
those  circumstances  which  tend  to  show  probable  cause,  or  heUeved 
that  they  amounted  to  the  offence  which  he  charged ;  and  if  they 
negative  either  of  these  facts,  the  judge  will  decide,  as  a  point  of 
law,  that  the  defendant  had  no  probable  cause  for  instituting  the 
prosecution.*  This  rule, — which  is  based  on  the  assumption  that 
judges  are  far  more  competent  than  juries  to  determine  the 
question  how  far  it  may  have  been  proper  for  a  person  to  have 
instituted  a  prosecution," — is  equally  binding,  however  numerous 
and  complicated  the  facts  and  inferences  may  be ;  *  for,  although 
in  some  cases  it  would  doubtless  be  attended  with  great  difficulty 
to  bring  before  the  jury  all  the  combinations  of  which  numerous 
facts  are  susceptible,  and  to  place  in  a  distinct  point  of  view  the 
application  of  the  rule  of  law,  according  as  all,  or  some  only  of 
the  facts  and  inferences  from  facts,  are  made  out  to  their 
satisfaction,  yet  the  task  is  not  impracticable ;  and  it  would 
obviously  savour  of  gross  inconsistency  to  hold  that  a  rule,  which 
is  undisputed  in  a  simple  case,  should  not  equally  apply  where 
the  facts  were  complicated.*  For  where  could  the  line  be  drawn, 
and  who  should  determine  what  degree   of  complexity  would 


^  Turner  v.  Ambler,  10  Q.  B.  252.  The  absence,  however,  of  belief 
must  be  proved  by  the  plaintiff,  and  cannot  be  inferred  from  the  mere  fact 
that  the  defendant  had  made  use  of  the  chaise  for  an  unfair  purpose,  id. 
See  also  Broad  v.  Ham,  6  Bing.  N.  C.  722 ;  Haddrick  v.  Heslop,  12  Q.  B. 
274 — 277  ;  Heslop  v.  Chapman,  23  L.  J.  (Q.  B.)  49. 

2  Fraser  v.  Hill,  1  Macq.  Sc.  Cas.  H.  of  L.,  398,  per  Lord CranwortL 

"  In  Panton  v,  Williams,  2  Q.  B.  192,  Tindal,  C.  J.,  observes,  "  Upon  this 
bill  of  exceptions  we  take  the  broad  question  between  the  parties  to  be  this  : 
whether,  in  a  case  in  which  the  question  of  reasonable  or  probable  cause 
depends,  not  upon  a  few  simple  facts,  but  upon  facts  which  are  numerous  and 
complicated,  and  upon  inferences  to  be  drawn  therefrom,  it  is  the  duty  of  the 
judge  to  inform  the  jury,  that  if  they  find  the  fsLcts  proved,  and  the  inferences 
to  be  warranted  by  such  facts,  the  same  do  or  do  not  amount  to  reasonable 
or  probable  cause,  so  as  thereby  to  leave  the  question  of  fact  to  the  jury,  and 
the  abstract  question  of  law  to  the  judge.  And  we  are  all  of  opinion  that 
it  is  the  duty  of  the  judge  so  to  do."  See  Rowlands  v,  Samuei,  11  Q.  B. 
41,  note  ;  Douglas  v,  CJorbett,  6  E.  <Sr  R  514. 

*  Panton  v,  Williams,  2  Q.  B.  194,  196,  per  Tindal,  C.  J.,  pronouncing 
the  judgment  of  the  Ex.  Ch. 
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than  that  of  probable  cause.  With  respect  to  some  subjects, 
indeed,  which  from  their  frequent  recurrence  admit  of  the 
adoption  of  precise  rules  as  to  what  constitutes  reasonable  time, 
the  Courts,  for  the  sake  of  commercial  convenience,  have  laid 
down  such  rules;  and  in  these  cases  the  duty  of  the  jury  is 
clearly  confined  to  the  simple  task  of  ascertaining  whether  the 
facts  proved  fall  within  the  rules  or  not.  Thus,  notice  of 
dishonour  of  a  bill  of  exchange  must  be  given  within  a  reasonable 
time,  and  this  has  been  held  by  the  judges  to  mean,  according  as 
the  parties  live  in  the  same  or  in  different  places,  either  that  the 
letter  containing  notice  should  be  so  posted  that  in  the  due 
course  of  delivery  it  would  arrive  on  the  day  following  that  when 
the  writer  receives  intelligence  of  dishonour ; '  or  that  such  letter 
should  be  posted  before  the  departure  of  the  mail  on  the  day 
following  the  receipt  of  intelligence  ; '  or  if  there  be  no  post  on 
that  day,'  or  if  it  start  at  an  unseasonable  hour  in  the  morning,* 
then  the  writer  shall  have  an  additional  day.  If,  too,  the  bill  be 
presented  through  a  banker,  one  more  day  is  allowed  for  giving 
notice  of  dishonour  than  if  it  were  presented  by  the  party 
himself.'  At  one  time  a  doubt  seems  to  have  been  entertained 
whether,  in  the  event  of  there  being  several  indorsers  to  a  bill, 
the  holder  would  have  a  separate  day  allowed  him  for  giving 
notice  to  each ;  but  it  is  now  expressly  decided  that  he  has  but 
one  day  to  give  notice  to  all  the  parties  against  whom  he  intends 
to  enforce  his  remedy,  though  each  of  the  indorsers  in  turn  has 
his  day,*  and  though  the  holder  may  avail  himself  of  a  notice  duly 
given  by  any  other  party  to  the  bill.'    Again,  the  holder  of  a 


>  Stocken  v.  Collin,  7  M.  «fc  W.  515  ;  Smith  v,  Mullett,  2  Camp.  208, 
per  Lord  EUenborough  ;  Hilton  v,  Fairclough,  id.  633,  per  Lawrence,  J. ; 
Howe  V,  Tipper,  13  Com.  B.  256,  per  Maule,  J. 

2  Williams  v.  Smith,  2  B.  &  A.  496.  See  Shelton  v,  Braithwaite,  7  M.  & 
W.  436.  '  Geill  v.  Jeremy,  M.  &  M.  61,  per  Lord  Tenterden. 

<  Hawkes  v,  Salter,  4  Bing.  715;  1  M.  «fcP.  750,  S.  C. ;  Bray  v.  Hadwen, 
5  M.  <b  SeL  68  ;  Wright  v,  Shawcross,  2  B.  «fc  A.  501,  n. 

*  Alexander  v,  Burchfield,  7  M.  and  Gr.  1066,  1067,  per  Tindal,  C.  J., 
Haynea  v.  Birks,  3  B.  «fc  P.  599  ;  Scott  v,  lifford,  9  East,  347  ;  2  Camp. 
246,  S.  C. ;  Langdale  v.  Trimmer,  15  East,  291. 

•  Howe  V,  Tipper,  13  Com.  B.  249  ;  Dobree  v.  Eastwood,  3  C.  A  P.  250. 
'  Chapman  v.  Keane,  3  A  <fc  K  193  ;  4  N.  <fc  M.  607,  S.  C. ;  Rowe  v. 

Tipper,  13  Com.  B.  256,  per  Jervis,  C.  J. 
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drawer  may  be  expected  to  be  found  at  his  place  of  residence  or 
business,  though  it  be  as  late  as  eight  or  nine  o'clock  in  the 
evening.*  If,  indeed,  the  banker  appoints  a  person  to  attend  at 
the  office  after  banking  hours  for  the  purpose  of  returning  an 
answer  to  a  presentment,  and  such  person  does  return  an  answer 
before  midnight,  no  objection  can  be  taken  to  the  unreasonable- 
ness of  the  hour  when  the  presentment  was  made  ;'  and  the  same 
rule  would  seem  to  prevail  if  the  bill  be  personally  presented  to 
the  acceptor  before  twelve  o'clock  at  night  on  the  day  that  it  falls 
due.*  So,  a  demand  or  tender  of  rent  on  the  land  must,  in  order 
to  create  or  avoid  a  forfeiture,  be  made  before  sunset,  this  being 
a  rule  of  convenience  adopted  by  the  law  to  prevent  the  necessity 
of  one  party  waiting  for  the  other  till  midnight.  But  if  the 
tenant  actually  meet  the  lessor,  either  on  or  off  the  land,  at  any 
time  of  the  last  day  of  payment,  and  tender  the  rent,  it  will  be 
sufficient,  provided  there  was  time  before  midnight  to  receive  and 
count  the  money  tendered.*  The  law  as  to  the  delivery  of  goods 
within  reasonable  hours  was  much  discussed  in  the  case  of 
Startup  V.  Macdonald.*  There  the  defendant  had  agreed  to 
purchase  certain  oil  of  the  plaintiffs,  to  be  delivered  within  the 
last  fourteen  days  of  March,  and  the  action  was  brought  for  not 
accepting  it  according  to  the  contract.  The  defence  was  that  the 
oil  was  tendered  on  the  31st  of  March  at  nine  at  night,  which  was 
an  unreasonable  hour.  The  jury  found  by  a  special  verdict  that 
the  oil  was  tendered  at  half-past  eight  at  night  on  a  Saturday ; 
that  there  was  full  time  for  the  plaintiffs  to  have  delivered,  and 
for  the  defendant  to  have  examined,  weighed,  and  received  the 
whole  before  Sunday  morning;  but  that  the  time  of  tendering 
was  unreasonably  late.  Upon  this  verdict  the  Court  of  Common 
Pleas  gave  judgment  for  the  defendant ;  but  the  judges  of  the 


^  Wilkins  v.  Jadis,  2  B.  «fe  Ad.  188  ;  1 M.  A  Rob.  41,  S.  C.  ;  Jameson  v, 
Swinton,  2  Taunt.  224  ;  Barclays.  Bailey,  2  Camp.  627,  per  Lord  Ellenboiough. 

'  Gamett  v.  Woodcock,  6  M.  «fc  Sel.  44 ;  1  Stark.  R.  476,  S.  C. 

'  See  6  M.  <fe  Gr.  624—626,  per  Parke,  B. 

^  Startup  V.  Macdonald,  6  M.  <fe  Gr.  619,  620,  per  Patteson,  J. ;  622, 
per  Alderson,  B.  ;  626,  626,  per  Parke,  B. 

*  6  M.  <k  Gr.  693,  in  Ex.  Ch.,  reversing  the  judgment  of  the  CJourt  below, 
as  reported  in  2  M.  <b  Gr.  396  ;  and  in  2  Scott,  N.  R  486. 
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months'  notice:^  and  when  the  tenant  holds  different  portions  of 
the  premises  from  different  days,  it  has  been  further  decided,  that 
the  notice  refers  to  the  day  of  entry  on  the  substantial  subject  of 
the  holding.*  So,  in  the  case  of  domestic  servants,  a  reasonable 
notice  to  quit  is  a  calendar  month's  warning;'  but  it  must  be 
borne  in  mind  that  this  rule  is  inapplicable  to  farm  servants, 
clerks,  travellers,  governesses,^  and  the  like.  So,  the  reasonable 
period  during  which  a  member  of  Parliament  is  entitled  to 
freedom  from  arrest  on  a  ca.  sa.  has,  for  at  least  two  hundred 
years,  been  fixed  at  forty  days  before  and  after  each  session,  the 
rule  being  the  same  in  the  case  of  a  dissolution  as  in  that  of  a 
prorogation.*  In  all  these  cases  the  question,  being  decided  by  a 
precise  rule  of  law,  is  entirely  withdrawn  from  the  consideration 
of  the  jury.  Again,  the  reasonable  time  for  which  a  party 
charged  with  an  indictable  offence  may,  in  England,  be  committed 
for  re-examination  is  now  limited  by  statute  to  eight  clear  days, 
where  the  accused  is  remanded  by  warrant,  or  to  three  clear  days, 
where  he  is  remanded  by  verbal  order;'  and  although  this  rule 

1  Doe  t^.  Spence,  6  East,  123,  per  Lord  EUenborough.  Semble,  in  the 
absence  of  evidence  of  a  contract  or  usage,  notice  to  quit  is  not  necessary 
to  determine  a  weekly  hiring  of  furnished  apartments.  Huffell  v.  Armitstead, 
7  C.  <b  P.  56,  per  Parke,  B.  y  cited  by  Cresswell,  J.,  in  Towne  v,  Campbell, 
3  Com.  B.  922,  923.  Semble,  however,  by  Coltman,  J.,  in  S.  C,  that 
if  the  hiring  be  quarterly,  a  quarter's  notice  will  be  necessary.  See  also 
Kemp  V.  Derrett,  3  Camp.  510,  per  Lord  EUenborough  ;  and  Bight  d. 
Flower  v.  Barber,  1  T.  B.  162,  per  Lord  Mansfield. 

'  Doe  V,  Snowdon,  2  W.  Bl.  1224  ;  Doe  v.  Spenoe,  6  East,  120  ;  Doe  «. 
Watkins,  7  East,  551  ;  Doe  v,  Rhodes,  11  M.  &  W.  600.  In  this  last 
case  the  question  raised,  but  not  decided,  was  whether,  where  a  tenant 
held  a  farm  &om  year  to  year, — ^the  land  from  the  2nd  of  February^  the 
house  from  the  1st  of  May, — a  notice  to  quit  the  whole,  given  half  a  year 
before  the  2nd  of  February,  was  sufficient  to  entitle  the  landlord  to  recover  the 
whole  in  ejectment,  on  a  demise  dated  the  3rd  of  February.  The  inclination 
of  Lord  Abioger's  opinion  appears  to  have  been  in  support  of  the  affirmative. 

'  Nowlan  v.  Ablett,  2  C.  M.  <b  R  54  ;  Fawcett  v.  Cash,  6  B.  <k  Ad.  904 ; 
3  N.  &  M.  177,  S.  C. 

•  Todd  «.  Kerrick,  8  Ex.  R  151.     See  post,  §  146. 

•  Goudy  V,  Duncombe,  1  Ex.  R  430. 

•  11  <b  12  Vict,  c.  42,  §  21,  enacts,  that  "  if,  from  the  absence  of  wit- 
nesses, or  from  any  other  reasonable  cause,  it  shall  become  necessary  or 
advisable  to  defer  the  examination,  or  further  examination,  of  the  witnesses 
for  any  time,  it  shall  be  lawful  to  and  for  the  justice  or  justices,  before 
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determination  of  the  jadge/  as  also  is  the  question  whether  an 
arrest  has  been  countermanded  within  a  reasonable  time/  or 
whether  an  executor  has  had  reasonable  time  to  remove  the 
goods  from  the  testator^s  mansion.'  On  the  other  hand,  it  appears 
to  have  been  held,  that  the'questions,  whether  a  crop  has  been  left 
on  the  ground  for  a  reasonable  time,^  so  as  to  enable  the  tithe- 
owner  to  compare  the  tithe  set  out  with  the  remainder  of  the  pro- 
duce ;  whether  a  copy  of  a  rate  has  been  delivered  by  an  overseer 
to  an  inhabitant  within  such  reasonable  time*as  to  satisfy  the  Act,^ 
which  requires  it  to  be  given  "  forthwith"  upon  demand  and 
tender  of  payment;*  whether  the  vendor  of  railway  shares  has 
offered  to  transfer  them  within  a  reasonable  time  ;'  whether  goods 
purchased  by  sample  have  been  rejected,*  or  goods  taken  by 
distress  have  been  sold,**  within  a  reasonable  time ;  whether  shares 
belonging  to  a  bankrupt  have  been  accepted  by  his  assignees," — 
whether  a  foreign  or  inland  bill  of  exchange  payable  at  or  after 
sight  has  been  presented,^* — whether  a  blank  stamped  acceptance 
has  been  filled  up  by  the  holder," — whether  a  voyage  insured  has 
been  commenced  or  prosecuted,** — or  whether  costs  have  been 

*  Benton  v,  Sutton,  1  Bob.  A  PuL  28,  per  Heath,  J. 

'  Scheibel  v.  Fairbain,  IB.  <b  P.  388.  Heath,  J.,  there  held,  that  the 
arrest  ought  to  have  been  countermanded  in  the  course  of  the  day  in  which 
the  debt  was  received.  '  Co.  Lit.  §  69,  and  p.  56  6. 

*  Facey  v.  Hurdom,  3  B.  <fe  C.  213. 

*  17  Geo.  2,  c.  3,  s.  2.  «  Tennant  v.  Bell,  9  Q.  B.  684. 
7  Stewart  v,  Cauty,  8  M.  <fe  W.  160. 

*  Parker  v.  Palmer,  4  B.  <k  A.  387.  '  Pittv.  Shew,  4  K  <k  A.  206. 
'0  Graham  v.  Van  Diemen's  Land  Ck>.,  11  Ex.  R  101.     In  such  a  case  as 

this,  the  judge  ought  to  direct  the  jury  that  the  reasonable  time  for  accepting 
did  not  begin  to  run  until  some  party  interested  in  the  shares  had  taken 
some  step  respecting  them.     Id. 

"  Muilman  v,  D'Equino,  2  H.  BL  564  ;  Fry  v.  Hill,  7  Taunt.  397.  In 
determining  this  question,  the  jury  should  be  directed  to  take  into  con- 
sideration the  interests,  not  only  of  the  drawer,  but  of  the  holder  also. 
Ramchum  Mullick  v,  Luckmeechund  Badakissen,  9  Moo.  P.  0.  B.  46  ; 
Mellish  V.  Kawdon,  9  Bing.  416. 

''  Temple  v.  Pullen,  8  Ex.  R  389.  The  question  of  reasonable  time  does 
not  arise  in  the  case  of  a  blank  acceptance,  when  the  bill  is  in  the  hands  of  a 
bon4  fide  indorsee  for  value  without  notice.  Montague  v.  Perkins,  22  L.  J. 
(C.  P.)  187. 

"  Mount  V,  Larkins,  8  Bing.  108  ;  1  M.  <fe  Sc.  165,  S.  C.  ;  Phillips  r. 
Irving,  7  M.  (b  Gr.  325.     In  this  last  case,  the  question  was  left  by  consent 
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defendant  is  answerable/  and  what  duty  in  the  particular  case 
devolved  upon  him,  either  by  the  statute  or  common  law,  or  the 
practice  of  the  Court ;  and  then,  having  done  this,  he  will  leave 
the  jury  to  consider  all  the  circumstances  in  evidence,  and  to 
decide,  first,  whether  the  defendant  has  performed  his  duty,  and 
next,  whether,  in  case  of  non-performance,  the  neglect  was  of 
that  sort  or  degree  which  was  venial  or  culpable  in  the  sense  of 
not  sustaining  or  sustaining  an  action.*  It  may  here  be  added, 
that  the  judges  are  the  proper  parties  to  decide  whether  fines, 
customs,  or  services  are  reasonable,'  as  also  whether  deeds  contain 
reasonable  covenants  or  powers/ 

§  32.  The   proper  tribunal    for    deciding  questions    of  bona 
fideSj^  actual  knowledge,^  express  malice^  or  real  intentian^  is  the 

*  In  €k>defroy  «.  Balton,  6  BiDg.  460,  the  judges  decided  that  an  attorney 
had  not  been  guilty  of  such  negligence  as  would  render  him  liable  to  an 
action.  "The  cases,"  said  Tindal,  C.  J.,  in  pronouncing  the  judgment  of 
the  Court,  "  appear  to  establish  in  general,  that  the  attorney  is  liable  for  the 
consequences  of  ignorance  or  non-observance  of  the  rules  of  practice  of  this 
court ;  for  (he  want  of  care  in  the  preparation  of  the  cause  for  trial ;  or  of 
attendance  thereon  with  lus  witnesses  ;  and  for  the  mismanagement  of  so 
much  of  the  conduct  of  a  cause  as  is  usually  and  ordinarily  allotted  to  his  de- 
partment of  the  profession.  Whilst,  on  the  other  hand,  he  is  not  answerable 
for  error  in  judgment  upon  points  of  new  occurrence,  or  of  nice  or  douhtfiil 
construction,  or  of  such  as  are  usually  intrusted  to  men  in  a  higher  hranch 
of  the  profession  of  the  law."     P.  468. 

*  Hunter  v.  Caldwell,  10  Q.  B.  69,  82,  per  Lord  Denman ;  Beece  v. 
Rigby,  4  B.  <fe  A.  202,  per  Abbott,  C.  J.  ;  Shilcock  v.  Passman,  7  C  <fe  P. 
292,  293,  per  Alderson,  B. 

5  Co.  lit.  56  6,  59  6 ;  Wilson  v.  Hoare,  10  A&E.  236 ;  BeU  v.  WaideU, 
Willes,  202. 

^  Smith  17.  Doe  d,  Jersey,  2  B.  <fe  P.  592,  per  Abbott,  C.  J. 

*  Wedge  V.  Berkeley,  6  A.  <fe  E.  663 ;  1  N.  &  P.  665,  S.  C.  ;  Moore  v. 
Mourgue,  2  Cowp.  480  ;  Gray  v,  Dinnen,  2  Jebb  k  Sy.  265  ;  Coxhead  «. 
Richards,  2  Com.  B.  584,  per  Cresswell,  J.;  Hazeldine  v.  Grove,  3  Q.  R 
1007  ;  Hughes  «.  Buckland,  15  M.  <fe  W.  346  ;  Horn  «.  Thomborough,  3 
Ex.  R  846  ;  6  Dowl.  k  L.  651,  S.  C.  ;  Douglas  v.  Ewing,  6.  Ir.  L.  R, 
N.  S.,  395.     See  ante,  §  27.  '  Harratt  v.  Wise,  9  B.  <fe  C.  712. 

^  As  in  actions  for  maUdous  prosecution  or  arrest.  Mitchell  t;.  Jenkins, 
5  B.  <!^  Ad.  588  ;  1  Camp.  207,  n.  a. 

^  Doe  V.  Wilson,  11  East,  56 ;  Powis  v.  Smith,  5  B.  <b  A.  850 ;  Doe  v. 
Batten,  1  Cowp.  243  ;  Zouch  v.  Willingale,  1  H.  BL  312,  per  Gould  and 
Wilson,  Js,  ;  Cox  v,  Reid,  13  Q.  B.  558. 
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Prius,  it  is  the  duty  of  the  judge  to  determine,  as  a  matter  of 
fact,  from  the  pleadings  and  the  evidence,  what  is  the  real 
question  in  controversy  between  the  parties.' 

§  33.  When  a  question  arises  as  to  whether  a  communication 
was  privileged  or  not,  the  respective  duties  of  the  judge  and  jury 
seem  to  be  as  follows  :  first,  the  jury  must  determine  as  a  ques- 
tion of  fact,  whether  the  communication  was  made  bond  fide ;  and 
then,  if  the  fact  be  found  in  the  affirmative, — as  it  must  be  if  the 
evidence  be  not  sufficient  to  raise  a  probability  that  the  commu- 
nication was  colourably  made,* — the  judge  must  decide,  as  a  ques- 
tion of  law,  whether  the  occasion  of  the  publication  was  such  as 
to  rebut  the  inference  of  malice.'  If,  however,  any  doubt  should 
exist  as  to  whether  or  not  the  defendant  had  in  some  respect 
exceeded  the  limits  of  his  privilege,  and  had  made  comments, 
which  might  be  regarded  as  evidence  of  actvxil  malice,  the  opinion 
of  the  jury  must  be  taken  upon  the  eflfect  of  such  evidence/ 

§  34.  It  is  still  a  moot  point  whether,  on  an  indictment  for 
perjury,  the  materiality  of  the  matter  in  which  the  false  swearing 
is  proved,  is  a  question  of  fact  for  the  jury,  or  a  question  of  law  for 
the  judge;  but,  according  to  the  better . opinion,  it  ought  to  be 
regarded  in  the  latter  light.*  It  seems,  however,  that  questions 
respecting  permissive  occupation  ;•  the  assent  of  an  executor  to 
a  bequest ; '  the  unsoundness  of  a  horse ;  *  the  delivery  of  a 
document  as  an  escrow,  unless  the  question  turn  solely  on  the 
construction  of  writings  ;  *  the  existence  of  a  nuisance,  as  caused 


>  Wilkin  «.  Reed,  35  Com.  B.  392,  198,  205. 

'  Taylor  v.  Hawkins,  16  Q.  B.  308  ;  Somerville  v.  Hawkins,  10 Com.  B.  583. 
'  Coxhead  v,  Richards,  2  Com.  B.  584,  603,  per  Credswell,  J. ;  600,  per 
ColtmaD,  J.  *  Cooke  v,  Wildes,  5  K  <fe  B.  328. 

•  See  and  compare  R  v,  Courtney,  7  Cox  Cr.  Cas.  111. ;  5  Ir.L.  R,  N.  S., 
434,  S.  C.  ;  R  v,  Lavey,  3  C.  &  Kir.  26  ;  R  v,  Dunstan,  Ry.  k  M.  109. 

•  Lessee  of  Phayre  v.  Fahy,  Hayes  k  Jon.  128  ;  Jones  v.  Boland,  2  Jebb 
k  Sy.  289  ;  but  see  Whiteacre  v.  Symonds,  10  East,  13. 

'  Mason  v.  Famell,    12  M.   <fe  W.   674,    even  though  "the   question 
depends  upon  the  careful  and  somewhat  critical  comparison  of  the  terms  of 
a  deed,  with  the  other  circumstances  and  facts  of  the  case^"  per  Alderson, 
B.,  id.  682,  pronouncing  the  judgment  of  the  Court.     See  also  ISliott  v. 
EUiott,  9  M.  &  Wels.  27,  per  Lord  Abinger. 

•  See  per  Patteson,  J.,  in  Baylis  v.  Lawrence,  11  A.  &  E.  926. 

»  Furuess  v.  Meek,  27  L.  J.  Ex.  34.     See  post,  §§  36,  1631,  n. 
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therefore  that  merely  ornamental  jewellery,'  or  luxurious  con- 
fectionery,* are  not  necessaries;  and  thirdly,  that,  if  useful,  they 
must  be  such  as  would  be  necessary  and  suitable  to  the  degree 
and  station  in  life  of  the  infant.*  In  a  case,  where  the  jur}% 
in  opposition  to  the  opinion  of  the  judge,  found  that  the  hiring 
of  horses  and  gigs  was  necessary  for  an  Oxford  undergraduate, 
he  being  the  younger  son  of  a  man  of  fortune,  and  keeping  a 
horse  of  his  own,  the  Court  set  aside  the  verdict  as  perverse,  and 
granted  a  new  trial/  Perhaps  the  safest  rule  that  can  be  laid 
down  on  this  subject,  is,  that  the  judge  must  determine  whether 
the  articles  are  capable  of  being  necessaries,  regard  being  had  to 
the  position  of  the  defendant ;  and  if  he  should  decide  in  the 
affirmative,  the  jury  will  then  have  to  say,  whether  under  the 
circumstances  they  were  necessaries  or  not.* 

§  36.  The  construction  of  all  written  documents, — which  term 
it  is  presumed  necessarily  includes  Acts  of  Parliament,  judicial 
records,  deeds,  wills,  negotiable  instruments,  agreements  or  letters, 
— belongs  to  the  Court  alone,  whose  duty  it  is  to  construe  all  such 
instruments,  as  soon  as  the  true  meaning  of  the  words  in  which 
they  are  couched,  and  the  surrounding  circumstances,  if  any, 
have  been  ascertained  as  facts  by  the  jury  ;  and  it  is  the  duty  of 
the  jury  to  take  the  construction  from  the  Court,  either  absolutely, 
if  there  be  no  words  to  be  construed  as  words  of  art  or  phrases 
used  in   commerce,   and   no   surrounding    circumstances   to  be 

^  Peters  v,  Fleming,  6  M.  <b  W.  47,  48,  per  Parke  <fe  Alderson,  Bs.  In 
that  case  it  was  held  to  be  properly  left  to  the  jury,  whether  a  watch  and 
gold  chain  were  necessaries  for  an  undergraduate.  The  jury  found  that  they 
were  necessaries. 

'  Brooker  v,  Scott,  11  M.  <fc  W.  67  ;  Wharton  v,  Mackenzie,  and  Cripps 
V,  Hills,  1  D.  &  Mer.  544  ;  5  Q.  B.  606,  S.  C. 

*  Peters  v,  Fleming,  6  M.  <fe  W.  42. 

*  Harrison  v.  Fane,  1  M.  iSr  Gr.  550. 

*  Wharton  v.  Mackenzie,  and  Cripps  v.  Hills,  5  Q.  B.  606  ;  1  D.  d^  Mer. 
544,  S.  0.  ;  in  which  cases,  juries  having  decided  that  wine  parties  and 
suppers  were  necessaries  for  Oxford  undergraduates,  the  Court  of  Queen's 
Bench  granted  new  trials.  In  Chappie  v.  Cooper,  13  M.  t  W.  252,  the 
Court  held  that  the  funeral  of  a  husband,  who  had  left  no  property  to  be 
administered,  might  be  regarded  as  '*  necessaries "  supplied  to  his  infant 
widow. 
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agreement  to  be  paid  for  a  breach,  is  to  be  treated  as  a  penalty, 
or  as  liquidated  damages,  is  one  of  law  to  be  decided  by  the 
judge,  upon  a  consideration  of  the  whole  instrument.*  So,  it 
seems  clear,  notwithstanding  one  or  two  authorities  to  the  con- 
trary,* that  the  Court  must  determine,  whether  a  written 
acknowledgment  of  a  debt,'  or  of  title,*  is  sufficient  to  take 
the  case  out  of  the  statutes  of  limitation ;  though,  perhaps,  in  a 
doubtful  case,  it  may  be  a  prudent  course  for  the  judge  to  express 
his  own  opinion,  and  also  to  take  the  opinion  of  the  jury ;  ^  and 
if  the  document  is  connected  with  other  evidence  affecting  its 
construction,  then  the  whole  must  be  submitted  to  the  jury 
together.'  With  respect  to  the  construction  of  letters,  the  rule 
of  law  appears  to  be,  that,  if  extrinsic  circumstances  be  not 
capable  of  explaining  them,  then,  like  other  documents,  their 
interpretation  is  a  pure  matter  of  law,  in  however  ambiguous 
language  they  may  be  couched ; '  but  if  they  be  written  in  so 
dubious  a  manner  as  to  bear  different  constructions,  and  if  they 
can  be  explained  by  other  transactions,  the  jury,  who  are  clearly 
the  judges  of  the  truth  or  falsehood  of  such  collateral  facts,  which 
may  vary  the  sense  of  the  letters  themselves,  must  decide  upon 
the  whole  evidence.®  Thus,  where  a  question  arose  in  Ireland 
whether  the  defendant  had  adopted  the  acceptance  of  a  bill,  it  was 
held,  that  the    construction   of  a  letter  written  by  him  on  the 

for  the  jwry  to  say  what  the  meaning  of  those  eixpressions  was,  but  for  the 
Court  to  decide  what  the  meaning  of  the  contract  was."  P.  542.  See  also 
Bourne  v,  Gatliffe,  3  M.  <k  Gr.  643,  C89,  690 ;  3  Scott,  N.  R  1,  S.  C. ; 
and  Grilfitiis  v,  Kigby,  1  H.  <fe  N.  237. 

*  Sainter  v.  Ferguson,  *I  CJom.  B.  727,  per  Wilde,  C,  J.  This  question 
was  in  former  times  occasionally  left  to  the  jury.  See  Crisdee  v.  Bolton,  3 
C.  <b  P.  240,  per  Best,  C.  J. 

'  Lloyd  V.  Maund,  2  T.  R.  760 ;  Linsell  v,  Bonsor,  2  Bing.  N,  C.  241. 

•  Morrell  v.  Frith,  3  M.  &  W.  402 ;  Routledge  v.  Ramsay,  8  A.  &  E.  222, 
per  Lord  Denman.  *  Doe  v.  Edmonds,  6  M.  <fe  W.  302,  per  Parke,  B. 

*  Bucket  V.  Church,  9  C.  <fe  P.  211,  per  Parke,  B. ;  Morrell  v.  Frith,  3 
M.  &  W.  406,  per  id. 

•  Routledge  v.  Ramsay,  8  A.  <k  E.  222,  per  Lord  Denman  ;  Morrell  v. 
Frith,  3  M  <fe  W.  402 ;  Moore  v.  Garwood,  4  Ex.  R  681 ;  Ashpitel  v.  Ser- 
combe,  5  Ex.  R.  163, 164 ;  Foster  v.  Mentor  life  Assurance  Co.,  3  K  <fc  B.  48. 

'  Fumess  v.  Meek,  27  L.  J.  Ex.  34. 

»  Per  Buller,  J.,  in  Macbeath  v.  Haldimand,  1  T.  R  182  ;  Smith  «• 
Thompson,  8  Com.  B.  44. 
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erasure,  for  the  inspection  of  a  record  is  within  the  peculiar 
province  of  the  Court.* 

§  38.  On  the  rule  of  law,  which  intrusts  the  judge  with  the 
interpretation  of  written  instruments,  an  exception  has  been 
engrafted  in  certain  cases,  when  the  writing  forms  the  subject 
of  an  indictment  or  an  action  on  the  case,  and  the  guUt  or 
innocence  of  the  defendant  depends  upon  the  popular  meaning  of 
the  language  employed.  Thus,  on  a  prosecution  for  libel,  the 
legislature,  after  much  acrimonious  discussion  between  the  judges 
on  the  one  hand,  and  the  advocates  of  popular  rights  on  the 
other,'  has  expressly  determined,'  that  the  question  whether  the 
particular  publication,  which  is  the  subject  of  inquiry,  is  of  a 
libellous  character,  and  is  calculated  to  injure  the  reputation 
of  another/  by  exposing  him  to  hatred,  contempt,  or  ridicule,  is 

^  R  V.  Hucks,  1  Stark.  R  522,  per  Lord  EUenborough. 

'  As  to  this  celebrated  dispute,  see,  in  support  of  the  claims  of  the  judges, 
R  V.  Udall,  1  How.  St  Tr.  1289  ;  R  v,  Woodfall,  20  id.  913,  918,  920, 
per  Lord  Mansfield  ;  5  Burr.  2661,  S.  0. ;  R  v.  Dean  of  St.  Asaph,  21 
How.  St.  Tr.  1033,  per  Lord  Mansfield  :  and  in  support  of  the  rights  of  the 
jury,  R  V,  Tutchin,  14  id.  1128,  per  Lord  Holt;  R  v.  Owen,  18  id.  1223, 
1227 ;  R  V.  Bean  of  St.  Asaph,  21  id.  922,  971,  arguments  of  Mr.  Erskine, 
and  1040,  per  Willes,  J. ;  29  id.  49,  per  Lord  EUenborough  ;  1  Woodfall's 
Junius,  14,  et  seq.,  163,  169 — 176.  As  to  proceedings  in  the  House  of 
Lords  on  passing  the  libel  Act,  see  22  How.  St  Tr.  294,  297. 

'  32  Geo.  3,  c.  '60,  §  1,  declares  and  enacts  that,  on  every  trial  of  an 
indictment  or  information  for  a  libel,  **  the  jury  sworn  to  try  the  issue  may 
give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter  put  in 
issue  upon  such  indictment  or  information ;  and  shall  not  be  required  or 
directed  by  the  court  or  judge,  before  whom  such  indictment  or  informaticm 
shall  be  tried,  to  find  the  defendant  or  defendants  guilty,  merely  on  the 
proof  of  the  publication  by  such  defendant  or  defendants  of  the  paper 
charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such  indict- 
ment or  information."  §  2  provides,  that,  '^on  every  such  trial,  the 
court  or  judge,  before  whom  such  indictment  or  information  shall  be  tried, 
shdU,*  according  to  their  or  his  discretion,  give  their  or  his  opinion  and 
directions  to  the  jury  on  the  matter  in  issue  between  the  King  and  the 
defendant  or  defendants,  in  like  manner  as  in  other  criminal  cases." 
§  3  provides,  that  a  jury  may  find  a  special  verdict ;  and  §  4  reserves  to 
defendants  a  right  to  move  in  arrest  of  judgment. 


*  Semble  the  word  "shall"  should  here  be  interpreted  as  if  the  word 
"may"  had  been  used.     See  per  Littledale  v.  Lawrence,  11  A.  <fc  E.  925. 
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of  the  judge  and  the  jury  does  not  yet  appear  to  be  very  clearly 
defined.  It  would  seem,  however,  that  while  the  existence  and 
abstract  meaning  of  the  law  must,  in  general,  be  determined  by  the 
jury  on  the  testimony  of  the  skilled  witnesses,'  it  will  be  the  duty 
of  the  Court  to  decide,  first,  as  to  the  competent  knowledge  of 
the  witnesses  called ; '  next,  as  to  the  admissibility  of  the  docu- 
ments by  which  they  seek  to  refresh  their  memory ;  *  and  lastly, 
as  to  the  special  applicability  of  the  law,  when  proved,  to  the 
particular  matter  in  controversy.*  If,  indeed,  the  admissibility 
or  inadmissibility  of  certain  evidence  depends  on  the  existence 
or  interpretation  of  a  foreign  law,  the  proof  should  exclusively 
be  addressed  to  the  Court,  as  in  other  cases  where  questions 
respecting  the  admissibility  of  evidence  rest  upon  disputed  facts.* 
Perhaps,  also,  as  all  matters  of  law  are  properly  referable  to  the 
Court,  and  as  the  object  of  the  proof  of  foreign  law  is  to  enable 
the  Court  to  instruct  the  jury  as  to  its  bearing  on  the  case  in 
hand,  it  will  always  be  advisable  for  the  judge  to  assist  the  jury 
in  ascertaining  what  the  law  really  is.* 

§  41.  Before  leaving  the  subject  of  foreign  law,  it  will  be 
important  to  notice,  that  the  peculiar  rules  of  evidence  adopted 
in  one  country,  whether  established  by  the  practice  of  its  courts, 
or  enacted  by  the  legislature  for  the  government  of  those  courts, 
cannot  be  permitted  to  regulate  the  proceedings  of  courts  in 
another  country,  when  transactions^  which  took  place  in  the 
former  country,  become  the  subject  of  investigation  in  the  latter.^ 


but  will  require  fresh  proof  of  the  law,  as  a  matter  of  &ct,  on  each  particular 
occaaion  ;  M'Cormick  v,  Cramett,  23  L.  J.  Gh.  71?,  per  Lord  Just  Knight 
Bruce  ;  5  De  Gex,  M.  <fe  Gord.  278,  S.  C. 

>  R  V,  Picton,  30  How.  St.  Tr.  536 — 540,  864—870. 

'  Brifltow  V.  Sequeville,  5  Ex.  R  275.  The  whole  of  this  subject  will  be 
discussed,  post,  Part  iiL ,  Chap,  iii     See  Index,  Tit.  Foreign  Laws. 

»  See  Sussex  Peer.  Case,  11  CL  <k  Fin.  114—117  ;  Ld.  Nelson  v,  Ld. 
Bridport,  8  Beav.  627  ;  Church  v.  Hubbart,  2  Cranch,  187,  236 — 238. 

*  Story,  Confl.  of  Laws,  §  638. 

*  Trasher  v.  Everhart,  3  Gill  &  John.  234,  242  ;  Story,  Confl.  of  Laws, 
§  638,  n.  3  ;  ante,  §  22. 

*  Story,  Confl.  of  Laws,  §  638,  <fe  n.  3  ;  Mostyn  v.  Fabrigas,  1  Cowp.  R 
174,  per  Lord  Mansfield. 

'  Clark  V.  Mullick,  3  Moo.  P.  C.  R  279,  per  Lord  Brougham. 
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received  as  due  evidence  of  the  original.  Under  these  circum- 
stances, the  plaintiff  in  an  English  court  tendered  his  copy  of  the 
charter-party  as  evidence  of  the  contract,  but  the  Court  held  that 
it  was  inadmissible,  on  the  ground  that  English  judges  could  not 
adopt  a  rule  of  evidence  from  foreign  courts.  Several  other  cases 
could  be  cited  to  the  same  effect ;  *  and  in  all,  the  distinction  is 
recognised  between  the  cause  of  action,  which  must  be  judged  of 
according  to  the  law  of  the  country  where  it  originated,  and  the 
mode  of  proceeding,  including  of  course  the  rules  of  evidence, 
which  must  be  adopted  as  it  happens  to  exist  in  the  country 
where  the  action  is  brought.' 

*  Trimbey  v.  Vignier,  1  Bing.  N.  C.  161  ;  Huber  v,  Steiner,  2  Bing. 
N.  C.  202  ;  British  Linen  Co.  v,  Drummond,  10  B.  <fe  C.  903  ;  Appleton 
V.  Lord  Braybrook,  2  Stark.  R  6 ;  6  M.  <b  SeL  34,  S.  G. ;  Black  v.  Loid 
Braybrook,  2  Stark.  B.  7  ;  6  M.  <&  SeL  39,  S.  C.  ;  Don  v.  Lippmann, 
5  CI.  &  Fin.  1,  13— IT  ;  Leroux  v.  Brown,  12  Com.  B.  801. 

'  1  Smith,  Lead.  Ca.  167.  See  also  Story,  Confl.  of  Laws,  §§  657, 
et  seq.,  &  629—636. 
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in  an  aged  bosom ; ''  and,  indeed,  it  may  be  generally  observed, 
that,  as  our  ability  to  obtain  knowledge  by  other  means  increases, 
our  instinctive  and  indiscriminate  reliance  on  testimony  dimi- 
nishes, by  3rielding  to  a  more  rational  belief.*     Still,  in   every 

*--         —  —   —  ■      -  -  ■  

'  *  Gambler's  Guide,  87  ;  M'Einnon's  Philos.  of  Evi,  40.  ThiB  subject  is 
treated  more  largely  by  Dr.  Reid  in  his  profound  Inquiry  into  the  Human 
Mind,  c  6,  §  24,  p.  196,  197,  of  his  collected  Works,  in  these  words  : — 
**  The  wise  and  beneficent  Author  of  Nature,  who  intended  that  we  should 
be  social  creatures,  and  that  we  should  receive  the  greatest  and  most 
important  part  of  our  knowledge  by  the  information  of  others,  hath,  for 
these  purposes,  implanted  in  our  nature  two  principles,  that  tally  with  each 
other.  The  first  of  these  principles  is  a  propensity  to  speak  truth,  and 
to  use  the  signs  of  language,  so  as  to  convey  our  real  sentiments.  This 
principle  has  a  powerful  operation,  even  in  the  greatest  liars  ;  for  where  they 
lie  once  they  speak  truth  a  hundred  times.  Truth  is  always  uppermost,  and 
is  the  natural  issue  of  the  mind.  It  requires  no  art  or  training,  no  induce- 
ment or  temptation,  but  only  that  we  yield  to  a  natural  impulse.  Lying, 
on  the  contrary,  is  doing  violence  to  our  nature  ;  and  is  never  practised, 
even  by  the  worst  men,  without  some  temptation.  Speaking  truth  is  like 
using  our  natural  food,  which  we  would  do  from  appetite,  although  it 
answered  no  end  ;  but  lying  is  like  taking  physic,  which  is  nauseous  to  the 
taste,  and  which  no  man  takes  but  for  some  end,  which  he  cannot  otherwise 
attain.  If  it  should  be  objected,  that  men  may  be  influenced  by  moral  or 
political  considerations  to  speak  truth,  and  therefore,  that  their  doing  so  is 
no  proof  of  such  an  original  principle  as  we  have  mentioned  ;  I  answer,  first, 
that  moral  or  political  considerations  can  have  no  influence,  until  we  arrive 
at  years  of  imderstanding  and  reflection  ;  and  it  is  certain  from  experience, 
that  children  keep  to  truth  invariably,  before  they  are  capable  of  being 
influenced  by  such  considerations.  Secondly,  when  we  are  influenced  by 
moral  or  political  considerations,  we  must  be  conscious  of  that  influence, 
and  capable  of  perceiving  it  upon  reflection.  Now,  when  I  reflect  upon  my 
actions  most  attentively,  I  am  not  conscious,  that  in  speaking  truth  I  am 
influenced  on  ordinary  occasions  by  any  motive  moral  or  political  I  find, 
that  truth  is  always  at  the  door  of  my  lips,  and  goes  forth  spontaneously,  if 
not  held  back.  It  requires  neither  good  nor  bad  intention  to  bring  it  forth, 
but  only  that  I  be  artless  and  undesigning.  There  may  indeed  be  tempta- 
tions to  falsehood,  which  would  be  too  strong  for  the  natural  principle  of 
veracity,  unaided  by  principles  of  honour  or  virtue  ;  but  where  there  is 
no  such  temptation,  we  speak  truth  by  instinct ;  and  this  instinct  is  the 
principle  I  have  been  explaining.  By  this  instinct,  a  real  connection  is 
formed  between  our  words  and  our  thoughts,  and  thereby  the  former  become 
fit  to  be  signs  of  the  latter,  which  they  could  not  otherwise  be.  And 
although  this  connection  is  broken  in  every  instance  of  lying  and  equivoca- 
tion, yet  these  instances  being  comparatively  few,  the  authority  of  human 
testimony  is  only  weakened  by  them,  but  not  destroyed.     Another  original 


♦  Gr.  Ev.  §  7.  n.  verbatim. 


lilinrue  her  infancy,   when  she  must  be  carried  in  bjhih  ;  then  she  Iciuih 
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regarded  as  a  fundamental  principle  of  oar  moral  nature,  im- 
planted in  us  by  the  Almighty  for  the  wisest  and  most  beneficent 
purposes.  As  such  it  constitutes  the  general  basis  upon  which 
all  evidence  may  be  said  to  rest. 

§  43.^  Subordinate  to  this  paramount  and  original  principle,  it 
may,  in  the  second  place,  be  observed,  that  evidence  rests  upon 
our  faith  in  human  testimony,  as  sanctioned  by  experience;  that  is, 
upon  the  generally  experienced  truth  of  the  statements  on  oath  of 
men  of  integrity,  having  capacity  and  opportunity  for  observation, 
and  without  apparent  influence  from  passion  or  interest  to  per- 
vert the  truth.  This  belief  is  strengthened  by  our  knowledge  of 
the  narrator's  reputation  for  veracity  and  intelligence,  by  the 
absence  of  conflicting  testimony,  and  by  the  presence  of  that 
which  is  corroborating  and  cumulative.' 

§  44.  It  is  obvious,  that,  in  the  hasty  progress  of  a  trial  at 

entirely  upon  authority,  by  natural  instinct,  as  if  she  was  conscious  of  her 
own  weakness  ;  and  without  this  suppprt,  she  becomes  vertiginous.  When 
brought  to  maturity  by  proper  culture,  she  begins  to  feel  her  own  strength, 
and  leans  less  upon  the  reason  of  others ;  she  learns  to  siispect  testimony 
in  some  cases,  and  to  disbelieve  it  in  others  ;  and  sets  bounds  to  that 
authority,  to  which  she  was  at  first  entirely  subject.  But  still,  to  the  end 
of  life,  she  finds  a  necessity  of  borrowing  light  from  testimony,  where  she 
has  none  within  herself,  and  of  leaning,  in  some  degree,  upon  the  reanon  of 
others,  where  she  is  conscious  of  her  own  imbecility.  And,  as  in  many 
instances  Beason,  even  in  her  maturity,  borrows  aid  from  testimony  ;  so  in 
others  she  mutually  gives  aid  to  it  and  strengthens  its  authority.  For,  as 
we  find  good  reason  to  reject  testimony  in  some  cases,  so  in  others  we  find 
good  reason  to  rely  upon  it  with  perfect  security  in  our  most  important 
concerns.  The  character,  the  number,  and  the  disinterestedness  of  witnesses, 
the  impossibility  of  collusion,  and  the  incredibility  of  their  concurring  in 
their  testimony  without  collusion,  may  give  an  irresistible  strength  to 
testimony,  compared  to  which  its  native  and  intrinsic  authority  is  very 
inconsiderable."  *  Gr.  Ev.  §  10,  nearly  verbatim. 

'  Archbishop  Whately,  in  his  admirable  jeu  d'esprit,  entitled,  '*  Historic 
Doubts  relative  to  Napoleon  Buonaparte,"  has  clearly  stated  the  main  tests 
of  human  veracity  "  I  suppose,"  says  he,  **  it  will  not  be  denied  that  the 
three  following  are  among  the  most  important  points  to  be  ascertained,  in 
deciding  on  the  credibility  of  witnesses  ;  first,  whether  they  have  the  means 
ot  gaining  correct  information  ;  secondly,  whether  they  have  any  interest  in 
concealing  truth,  or  propagating  falsehood  ;  and,  thirdly,  whether  they  agree 
in  their  testimouy." — P.  14,  6th  ed. 
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feature  in  the  character  of  an  enslaved  people — accustomed  to 
oppression  of  every  kind,  and  to  be  called  upon  to  render  strict 
account  for  every  trifle  done,  not  according  to  the  rules  of  justice, 
but  as  the  caprice  of  their  masters  may  suggest ; — it  is  little  to  be 
wondered  at,  if  a  lie  is  often  resorted  to  as  a  supposed  refuge 
IramL  punishment,  and  that  thus  an  habitual  disregard  is  engen- 
dered." ^  This  passage  is  cited,  as  accounting  in  some  measure 
for  the  lamentable  neglect  of  truth,  which  is  evinced  by  most  of 
the  nations  of  India,  by  the  subjects  of  the  Czar,  and  by  many  of 
the  peasantry  in  Ireland.' 

§  46.  Again,  as  the  chief  motive  for  exaggeration  springs  from 
an  innate  vain  love  of  the  marvellous,'  and  as  this  love,  like  all 
other,  is  most  remarkable  in  the  softer  sex,^  a  prudent  man  will, 
in  general,  do  well  to  weigh  with  some  caution  the  testimony  of 
female  witnesses.  This  care  is  all  the  more  necessary,  in  con* 
sequence  of  the  extensive  and  dangerous  field  of  falsehood  which 
is  opened  up  by  mere  exaggeration;  for  as  truth  is  made  the 
ground-work  of  the  picture,  and  fiction  lends  but  light  and  shade, 
it  often  requires  more  patience  and  acuteness  than  most  men 
posses,  or  are  willing  to  exercise,  to  distinguish  fact  from  fancy, 
and  to  repaint  the  narrative  in  its  proper  colours.^    In  short,  the 

'  Bp.  of  Tasmania's  Lect.  on  Christ.  Catechism,  519. 

'  The  Antiquarian  lovea  to  trace  the  Irish  blood  from  a  Carthaginian  stock. 

'  Bp.  of  Tasmania's  Leot.  on  Christ  Catechism,  522. 

^  The  woman  of  Samaria  affords  a  striking  example  of  this  proneness  to 
exaggerate.  When  onr  Saviour  told  her  she  had  had  five  husbands,  she 
went  into  the  dty,  saying,  **  Come,  see  a  man,  which  told  me  aU  things 
that  ever  I  did.''     4th  oL  of  St.  John,  v.  29. 

'  Bp.  of  Tasmania's  Lect.  on  Christ  Catechism,  522.  The  difficulty 
of  detecting  falsehood  which  has  heen  engrafted  on  truth  has  been  ably 
dwelt  upon  by  Lord  Brougham  in  the  Queen's  trial  '^  If  an  individuid 
were  to  invent  a  story  entirely, — ^if  he  were  to  form  it  completely  of  fiUse- 
hoods,  the  result  would  be  his  inevitable  detection ;  but  if  he  bmld  a 
structure  of  falsehood  on  the  foundation  of  a  little  truth,  he  may  raise  a 
tale,  which,  with  a  good  deal  of  drilling,  may  put  an  honest  man's  Hfe,  or 
an  illustrious  Princess'  reputation,  in  jeopardy."  1  Ld.  Br.  Sp.  147.  And, 
again,  on  the  same  subject :  *'  The  most  effectual  way,  because  the  safest,  of 
laying  a  plot,  is  not  to  swear  too  hard,  is  not  to  swear  too  much,  or  to  come 
too  directly  to  the  point ;  but  to  lay  the  foundation  in  existing  fiicts  and 
real  circumstances, — ^to  knit  the  false  with  the  true, — ^to  interlace  reality 
with  fiction,— to  build  the  fiuidfdl  fabric  upon  that  which  exists  in  natoxe. 
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of  trial,  often  requires  to  be  scrutinised  with  more  than  common 
caution;  for  as  such  persons  speak  before  a  tribunal,  which 
ordinarily  knows  no  more  of  them  than  they  care  for  it,  whose 
threat  they  have  no  reason  to  fear,  and  whose  good  opinion  they 
utterly  disregard,  they  are  obviously  far  less  likely  than  witnesses 
living  on  the  spot  to  be  influenced  by  the  dread  of  having  their 
falsehoods  exposed.*  The  detection  of  perjury,  in  their  case, 
involves  but  little  loss  of  character,  and  no  real  danger  of 
punishment.  A  dishonest  foreigner,  too,  who  has  attained  a 
tolerable  knowledge  of  the  language,  has  always  this  advantage 
over  a  native,  that  he  may  modestly  conceal  his  proficiency  as  a 
linguist,  and  avail  himself  of  the  assistance  of  an  interpreter, 
which  gives  him  an  opportunity  of  preparing  with  due  caution  his 
answer  to  any  inconvenient  question,  while  the  interpreter,  all 
unheeded,  is  performing  the  superfluous  part  of  furnishing  him 
with  a  needless  translation.' 

p  §  40.  With  respect  to  poUceinen,  constables^  and  others  employed 
in  the  suppression  and  detection  of  crime,  their  testimony  against 
a  prisoner  should  usually  be  watched  with  care;  not  because 
they  intentionaUy  pervert  the  truth,  but  because  their  professional 
zeal,  fed  as  it  is  by  an  habitual  intercourse  with  the  vicious,  and 
by  the  frequent  contemplation  of  human  nature  in  its  most 
revolting  form,  almost  necessarily  leads  them  to  ascribe  actions  to 
the  worst  motives,  and  to  give  a  colouring  of  guilt  to  facts  and 
conversations,  which  are,  perhaps,  in  themselves  consistent  with 
perfect  rectitude.^  "That  all  men  are  guilty,  till  they  are 
proved  to  be  innocent,"  is  naturally  the  creed  of  the  police ;  but 
it  is  a  creed  which  finds  no  sanction  in  a  court  of  justice.  As  a 
set-off  to  this  tendency  on  the  part  of  the  police  to  regard  conduct 
in  the  worst  point  of  view,  it  must  in  fairness  be  stated,  that, 
in  every  other  respect,  the  general  mode  in  which  they  give  theii* 
testimony  is  unimpeachable ;  and  that,  except  when  blinded  by 
prejudice,  they  may  well  challenge  a  comparison  with  any  other 
body  of  men  in  their  rank  of  life,  as  upright,  intelligent,  and 
trustworthy  witnesses. 


*  Per  Mr.  Brougham  in  the  Queen's  trial      1  Ld.  Br.  8p.  126.      See  id. 
p.  241.  2  Id.  168.  'See  poat,  §  69. 
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profoundly  remarked,  that  ^^  in  a  number  of  concurrent  testi- 
monieSy  where  there  has  been  no  previous  concert,  there  is  a 
probability  distinct  from  that  which  may  be  termed  the  sum  of 
the  probabilities  resulting  from  the  testimonies  of  the  witnesses ; 
a  probability  which  would  remain,  even  though  the  witnesses  were 
of  such  a  character  as  to  merit  no  faith  at  all.     This  probability 
arises  purely  from  the  concurrence  itself.    That  such  a  concur- 
rence should  spring  from  chance,  is  as  one  to  infinite ;  that  is, 
in  other  words,  morally  impossible.    If,  therefore,  concert  be 
excluded,  there  remains  no  cause  but  the  reality  of  the  fact."  *     So 
also.  Lord  Mansfield  justly  observed  on  one  occasion,  "It  is 
objected  that  the  books  [Keble's  and  Freeman's  Reports]  are  of 
no  authority ;  but  if  both  the  reporters  were  the  worst  that  ever 
reported,  if  substantiaUy  they  report  a  case  in  the  same  way,  it  is 
demonstration  of  the  truth  of  what  they  report,  or  they  could 
not  agree."*    The  word  "substantially"  here  used  is  highly 
important,  with  a  view  to  the  question  of  collusion,  since  it  is 
scarcely  possible  that  several  independent  witnesses  should  tell 
precisely  the  same  tale,  without  any  variation.    Dr.  Paley,  who 
has  treated  this  subject  with  great  ability  in  his  Evidences  of 
Christianity,  states,  that  "  the  usual  character  of  human  teati* 
mony  is  substantial  truth  under  circumstantial  variety.    This  is 
what  the  daily  experience  of  courts  of  justice  teaches.    When 
accounts  of  a  transaction  come  from  the  mouths  of  different 
witnesses,  it  is  seldom  that  it  is  not  possible  to  pick  out  apparent 
or  real  inconsistencies  between  them.     These  inconsistencies  are 
studiously  displayed  by  an  adverse  pleader,  but  oftentimes  with 
little  impression  upon  the  minds  of  the  judges.     On  the  contrary, 
a  close  and  minute  agreement  induces  the  suspicion  of  con- 
federacy and  fraud."  *    These  last  observations  apply  with  almost 
overwhelming  force,  when  the  facts  deposed  to  consist  of  con- 
versations, or  of  a   series  of  trifling  and  unimportant  events, 
and  the  testimony  is  given  after  the  lapse  of  a  considerable 
interval  of  time.* 


*  OampboU*8  Philos.  of  Rhetoric,  ch.  v.,  b.  1,  Part  3,  p.  125  ;  Whately's 
Rhetoric,  Part  1,  chap.  2,  §  4,  pp.  58,  69.  '  R.  v.  Genge,  1  Cowp.  10. 

'  Part  3,  oh.  1,  p.  168. 

*  See  further  on  thia  interesting  subject,  Greenl.  on  Tert.  of  Evangelists, 
§§  34—36. 
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on  which  Mr.  Hume  so  much  relies,  they  would  be  bound  to 
reject,  as  wholly  unworthy  of  belief.* 

§  53.  Still,  it  is  not  the  miscalled  philosopher  alone,  who  is 
too  ready  to  lend  an  academic  faith  to  a  narrative  of  facts  which 
do  not  strictly  accord  with  preconceived  opinions,  mistaken  for 
knowledge.  In  all  ranks  and  conditions  of  life,  persons  of  this 
stamp  abound,  and  the  errors,  to  which  their  habits  of  distrust 
expose  them,  are  at  times  sufficiently  ridiculous.  Thus,  the  king 
of  Siam  rejected  the  testimony  of  the  Dutch  ambassador,  that,  in 
his  country,  water  was  sometimes  congealed  into  a  soUdmass; 
for  it  was  utterly  repugnant  to  his  own  experience.'  In  like 
manner,  the  marvellous  but  true  stories  narrated  by  the  Abys- 
sinian traveller  Bruce,  were  long  considered  by  his  countrjrmen  as 
mere  fictions;  and  so  late  as  the  year  1825,  the  evidence  given  by 
the  great  railway  engineer,  George  Stephenson,  before  a  par- 
liamentary committee,  was  much  impaired  by  his  having  ventured 
an  opinion,  that  steam-carriages  might  possibly  travel  oil  railroads 
twelve  miles  an  hour.'  A  contemplation  of  the  instances  here 
given,  and  of  others  which  will  readily  occur  to  the  reader^ 
naturally  suggests  two  reflections;  first,  that,  with  man's  finite 
knowledge,  he  should  be  slow  to  reject  a  narrative  as  incredible, 
merely  because  it  is  beyond,  or  even  contrary  to,  his  own  very 
limited  experience ;  and  next,  tiiat  progress  in  knowledge  is  not 
confined,  in  its  results,  to  the  simple  facts  ascertained,  but  has 
also  an  extensive  influence  in  enlarging  the  understanding  for  the 
further  reception  of  truth,  and  in  setting  it  free  from  niany  of  the 
prejudices  which  influence  men,  whose  minds  are  limited  by  a 
narrow  field  of  observation.  Thus,  Archimedes,  deeply  imbued 
as  he  was  with  science,  might  have  believed  an  account  of  th^ 
invention  and  wonderful  powers  of  the  steam-engine,  which 
unscientific  EngUshmen  of  the  last  century  would  have  rejected 
as  incredible  and  absurd.* 


'  Abercrombie  on  IntelL  Pow.,  Part  2,  §  3,  pp.  T9,  80. 

'  Id.  p.  75. 

'  Life  of  George  Stephenson,  by  Samuel  Smiles,  185f ,  cL  19.  In  the 
earlier  editions  of  this  work,  the  anecdote  stated  above  was  eironeoaslyi 
but  on  the  authority  of  Mr.  Gresley,  told  of  Sir  Isambart  BroneL 

*  Abercrombie  on  IntelL   Pow.,  Part  2,  §  3,  pp.  75,  76.     So  Yoltaire 
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those  which  have  preceded  it;  it  is  intimately  connected  will  all 
others  which  occur  at  the  same  time  and  place,  and  often  with 
those  of  remote  regions ;  and,  in  its  turn,  it  gives  birth  to  a 
thousand  others  which  succeed.'  *  In  all  this  perfect  harmony 
prevails ;  so  that  a  man  can  hardly  invent  a  story,  which,  if 
closely  compared  with  all  the  actual  contemporaneous  occur- 
rences, may  not  be  shown  to  be  false.  From  these  causes,  minds 
enlarged  by  long  and  matured  experience,  and  close  observation 
of  the  conduct  and  affairs  of  men,  may,  with  a  rapidity  and 
certainty  approaching  to  intuition,  perceive  the  elements  of  truth 
or  falsehood  in  the  face  itself  of  the  narrative,  without  any  regard 
to  the  narrator.  Thus,  an  experienced  judge  may  instantly  dis- 
cover  the  falsehood  of  a  witness,  whose  story  an  inexperienced 
jury  might  be  incUned  to  believe.  But  though  the  mind,  in  these 
cases,  seems  to  have  acquired  a  new  power,  it  is  properly  to  be 
referred  only  to  experience  and  observation. 

§  56.*  In  trials  of  fact,  it  will  generally  be  found  that  the 
factvm  probandum  is  either  directly  attested  by  those  who  speak 
from  their  own  actual  and  personal  knowledge  of  its  existence,  or 
it  is  to  be  inferred  from  other  facts,  satbfactorily  proved.  In  the 
former  case,  the  proof  rests  upon  the  second,  third,  and  fourth 
grounds  before  mentioned ;  that  is,  it  depends  partly  ui>on 
faith  in  human  testimony,  as  sanctioned  by  experience;  which 
faith  will  be  increased  or  diminished  in  proportion  to  the  apparent 
honesty  and  intelligence  of  the  witnesses^  and  their  opportuni- 
ties for  observation ; — ^partly  upon  the  exercise  of  reason  on  the 
consistency  of  the  narratives  given  by  different  witnesses ;  and 
here  the  value  of  the  testimony  will  vary,  according  to  the  number 
of  the  deponents,  and  the  apparent  absence  or  presence  of  col- 
lusion ; — and  partly  upon  the  conformity  of  the  testimony  with 
experience.  In  the  latter  case,  that  is,  when  the  fact  in  dispute 
is  to  be  inferred  from  other  facts  satisfactorily  established,  the 
proof  rests  upon  the  same  grounds,  with  the  addition  of  the 
experienced  connexion  between  the  collateral  facts  thus  proved, 

*  1  St.  Ev.  660  ;  3  Channing's  Works,  133,  340. 
'  Gr.  Ev.  §  13,  in  great  part 
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but  circumstances  cannoty"  *  has  been  more  than  once  repeated 
from  the  bench,  and  is  now  almost  received  as  a  judicial  axiom. 
Yet  certainly  no  proposition  can  be  more  &lse  or  dangerous  than 
this.  If  ''circumstances"  mean, — and  they  can  have  no  other 
meaning, — ^those  facts  which  lead  to  the  inference  of  the  fact  in 
issue,  they  not  only  can,  but  constantly  do  lie ;  or,  in  other  words, 
the  conclusion  deduced  from  them  is  often  false.  Thus,  wheiL  at 
Melita  the  viper  fastened  on  St  Paul's  hand,  the  barbarians  said 
among  themselves,  '* No  doubt  this  man  is  a  murderer;"  but 
when  they  saw  that  no  harm  came  to  him,  "  they  changed  their 
minds,  and  said  that  he  was  a  God." '  Here,  both  conclusions 
were  alike  false.  So,  in  Macbeth,  the  master  poet  of  nature  has 
described  Lenox,  Macduff,  and  the  other  chieftains  as  erroneously 
assuming,  first,  that  the  grooms  had  murdered  the  king,  because 
"  their  hands  and  faces  were  all  badged  with  blood,  so  were  their 
daggers,  which  un wiped  were  found  upon  their  pillows:**  and 
next  that  "  they  were  suborned  "  by  the  king's  two  sons,  who  had 
**  stolen  away  and  fled.**  It  is  no  answer  to  say  that  these  are 
mere  instances  of  hasty  and  iUogical  inferences,  which  display 
only  the  ignorance  and  presumption  of  the  persons  by  whom  they 
were  drawn,  and  that  the  ''  circumstances  which  cannot  lie  "  are 
such  as  necessarily  lead  to  a  certain  conclusion.  Who  is  to  decide 
on  this  necessity  ?  Clearly  those  who  have  also  to  decide  on  the 
fact  in  issue.  Throw  a  case  of  circumstantial  evidence  into  the  form 
of  a  syllogism,  and  it  will  be  found  that  the  migor  premiss  rests 
solely  on  the  erring  experience  of  the  tribunal  to  whom  it  is  pre- 
sented. Besides,  these  very  circumstances  must  be  proved,  like 
direct  facts,  by  witnesses,  who  are  equally  capable  with  others  of 
deceiving  or  of  being  deceived.  So  that  in  no  sense  is  it  possible 
to  say,  that  a  conclusion  drawn  from  circumstantial  evidence, 
can  amount  to  absolute  certainty,  or,  in  other  words,  that  cir- 
cumstances cannot  lie. 


^  Annesley  v.  Lord  Anglesea,  17  How.  St.  Tr.  1430,  per  Mountenoy,  B.  ; 
R.  V.  Blandy,  18  How.  St.  Tr.  1187,  per  Legge,  B. 

^  Acts,  xxviiL  3 — 5.  So  when  Jacob  saw  Joseph's  coat  of  many  colours 
stained  with  kid's  blood,  <<  he  knew  it|  and  said,  <  It  is  my  son's  coat ;  an 
evil  beast  hath  devoured  him ;  Joseph  is  without  doubt  rent  in  pieces.' " 
Gen.  xxxviL  33. 
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wanting,  renders  additional  caution  the  more  necessary.  Besides 
it  must  be  remembered,  that,  in  a  case  of  circumstantial  evidence, 
the  facts  are  collected  by  degrees.  Something  occurs  to  raise  a 
suspicion  against  a  particular  party.  Constables  and  police 
officers  are  immediately  on  the  alert,  and,  with  professional  zeal, 
ransack  every  place  and  paper,  and  examine  into  every  circum* 
stance  which  can  tend  to  establish,  not  his  innocence,  but  his 
guilt.  Presuming  him  guilty  from  the  fii*st,  they  are  apt  to  con* 
sider  his  acquittal  as  a  tacit  reflection  on  their  discrimination  or 
skill,  and,  with  something  like  the  feeling  of  a  keen  sportsman, 
ihey  determine,  if  possible,  to  bag  their  game.  Innocent  actions 
may  thus  be  misinterpreted — innocent  words  misunderstood ;  and, 
as  men  readily  believe  what  they  anxiously  desire,^  facts  the  most 
harmless  may  be  construed  into  strong  confirmation  of  precon- 
ceived opinions.'  It  is  not  here  asserted  that  this  is  frequentiy 
the  case,  nor  is  it  intended  to  disparage  the  police.  The  feelings 
by  which  they  are  actuated,  are  common  to  counsel,  engineers, 
surveyors,*  medical  men,  antiquarians,  and  philosophers ;  indeed, 
to  all  persons  who  first  assume  that  a  fact  or  system  is  true,  and 
then  seek  for  arguments  to  support  and  prove  its  ti*uth. 

§  60.  But,  admitting  that  the  facts  sworn  to  are  satisfactorily 
proved,  a  further,  and  a  highly  difficult  duty  still  remains  for  the 
jury  to  perform.  They  must  decide,  not  whether  these  facts  are 
consistent  with  the  prisoner's  guilt,  but  whether  they  are  incon* 
sistent  with  any  other  rational  conclusion  ;  for  it  is  only  on  this 
last  hypothesis  that  they  can  safely  convict  the  accused.* 


^  This  proposition  oaDnot  be  more  strikingly  illustrated,  than  by  refenmg 
to  the  credit  that  was  given  by  the  whole  civilised  world  to  the  lying  telegraphy 
which  in  October  1854,  announced  the  fall  of  SebastopoL        '  Ante,  §  49. 

»  Waters  v.  Thorn,  22  Beav.  647,  666,  667,  perRomiUy,  M.  R. 

*  R  V.  Hodge,  2  Lew.  C.  0.  227. 
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been  found  so  general  and  nnifonn,  as  to  render  it  expedient  for 
the  common  good,  that  this  connexion  should  be  taken  to  be 
inseparable  and  uniyersaL  They  haye  been  adopted  by  common 
consent,  from  motiyes  of  pnblic  policy,  for  the  sake  of  greater 
certainty,  and  the  promotion  of  peace  and  qniet  in  the  com- 
munity; and  therefore  it  is,  that  all  corroborating  evidence  is 
dispensed  with,  and  all  opposing  evidence  is  forbidden.* 

§  63.  Sometimes  this  common  consent  is  expressly  declared, 
through  the  medium  of  the  legislature  in  statutes.  Thus,  by  the 
Act  of  4  &  5  Vict  c.  21,  the  recital  or  mention  of  a  deed  of  bargain 
and  sale,  or  lease  for  a  year,  in  a  release  executed  before  the  15th 
day  of  May,  1841,  is  rendered  conclusive  evidence  of  the  execu- 
tion of  such  bargain  and  sale,  or  lease;'  and  a  similar  provision 
is  contained  in  the  old  Irish  Act  of  9  Geo.  2,  c.  5,  §  6,  So, 
under  the  Act  of  11  &  12  Vict.  c.  70,  all  fines  heretofore  levied 
in  the  Court  of  Common  Pleas,  are  conclusively  deemed  to  have 
been  levied  with  proclamations,  excepting  only  such  as  have  been 
levied  concerning  property,  which,  on  the  3 1st  of  August,  1848, 
was  actually  possessed  or  enjoyed  by  some  person  under  a  title 
adverse  to,  or  inconsistent  with,  the  operation  of  such  fines,  if 

'  The  presumption  of  the  Roman  law  is  defined  to  be,  **  oonjectma,  ducta 
ab  eo,  quod  ut  plniimnm  fit.  Ea  oonjectura  vel  a  lege  indncitnr,  vel  a  judtee, 
Quffi  ab  ip8&  l^;e  indncitur,  vel  ita  comparata,  nt  probationem  oontrarii  hand 
admittat ;  vel  ut  eadem  possit  elidi.  Priorem  doctores  prcBswnpHonem  jubis 
ST  DB  JT7RK,  posterionm  praawnpUanem  jubis,  adpellant.  Qu»  a  Judiee 
indodtur  ooigeotnra,  prcesumptio  hominis  vocari  solet ;  et  semper  admitiit 
probationem  oontrarii,  quam^is,  si  alicujus  momenti  sit,  probandi  onere 
relevet."  Hein.  ad  Pand.  Pars  iv.  §  124.  '  Of  the  former,  answering  to 
onr  conclusive  presumption,  Mascardus  observes, — "  Super  h4c  prtesump- 
tione  lex  firmum  sandt  jus,  et  eam pro  veritate  hctbei"  De  Probationibns, 
YoL  L  Qusest.  x.  48.  An  exception  to  the  condusiveness  of  this  class  of 
presumptions  is  allowed  by  the  dvil  law,  when  the  presumption  is  met  by 
an  admission  in  judicio. 

^  §  2.  By  §  1,  a  release  executed  on  or  after  the  15th  May,  1841,  is 
rendered  as  effectual  for  the  conveyance  of  freehold  estates,  as  a  lease  and 
release  by  the  same  parties,  provided  the  instrument  ''  shall  be  expressed  to 
be  made  in  pursuance  of  this  Act,"  and  shall  be  stamped  with  the  additional 
stamp,  to  which  the  lease  for  a  year  would  have  been  liable.  The  additional 
stamp  is  repealed  with  respect  to  any  release  executed  after  the  10th  of 
October,  1860  ;  13  &  14  Vict.,  a  97,  §  6. 
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has  been  created  by  simple  contract,^  and  has  not  been  distinctly 
recognised  within  six  years  as  a  subsisting  obligation,  either  in 
some  writing  signed  by  the  party  chargeablci  or  his  agent,  or  by 
part  payment/  no  action  can  be  maintained  to  recover  it ;  that  is, 
it  is  conclusively  presumed  to  have  been  paid.  So,  all  actions 
on  the  case,  other  than  slander,  actions  of  trespass  to  goods  or 
land,  and  actions  of  detinue  or  replevin,  must  be  brought  within  a 
like  period  of  six  years  after  the  cause  of  action  shall  have 
accrued  ;*  and  no  action  can  be  maintained  for  an  assault  or  false 
imprisonment  after  the  lapse  of  four  years  ;^  for  slander  after  the 
lapse  of  two  years  ;*  or  for  compensation  to  the  families  of  persons 
killed  by  accident,  after  twelve  months  from  the  death  of  the 
deceased.*  So  actions  against  persons  for  anything  done  by  them 
under  the  authority  or  in  pursuance  of  any  local  and  personal  Act, 
must  be  brought  within  two  years  after  the  cause  of  action  shall 
have  accrued,  or  in  the  case  of  continuing  damage,  within  one 
year  after  the  damage  shall  have  ceased/  So,  no  action  can  **  be 
brought  against  any  justice  of  the  peace,  for  anything  done  by 
him  in  the  execution  of  his  office,  unless  the  same  be  commenced 
within  six  calendar  months  next  after  the  act  complained  of  shall 
have  been  committed."*  Under  some  of  the  Metropolitan  Police 
Acts,  the  right  of  action  is  limited  to  three  months  from  the  date 
of  the  injury,*  and  this  is  the  period  fixed  for  bringing  actions 

the  courts  for  two  centuries,  and  giving  rise  to  numerous  conflicting  decisions, 
has  at  length  been  repealed  by  19  &  20  Vict.,  c.  97,  §  9. 

^  The  St.  of  Limitations,  21  Jac.  1,  c.  16,  applies  to  an  action  of  debt 
for  a  penalty  due  under  a  by-law.  Tobacco-pipe  Makers'  Comp.  «.  Loder, 
16  Q.  a  765.  =  9  Geo.  4,  c.  14,  §  1 ;  19  &  20  Vict,  c  97,  §  13. 

3  See  ante,  p.  81,  n.  4.  ^  See  id  *  See  id. 

«  9  A  10  Vict,  a  93,  §  3. 

"^  5  <b  6  Vict,  c.  97,  §  5  (passed  10th  Aug.,  1842),  afker  reciting,  that 
**  divers  Acts  commonly  called  public  local  and  personal,  or  local  and  per- 
sonal. Acts,  and  divers  other  Acts  of  a  local  and  personal  native,  contain 
dauses  limiting  the  time  within  which  actions  may  be  brought  for  anything 
done  in  pursuance  of  the  said  Acts  respectively,"  enacts,  that  '*  the  period 
within  which  any  action  may  be  brought  for  anything  done  under  the 
authority  or  in  pursuance  of  any  stecA  Act  or  Acts  shall  be  two  years,  or  in 
case  of  continuing  damage,  then  within  one  year  after  such  damage  shall 
have  ceased." 

"  11  &  12  Vict.,  c  44,  §  8  ;  12  &  13  Vict,  c.  16,  §  8,  Ir. 

'2^3  Vict,  0.  71,  §  63  ;  Bamett  v.  Cox,  9  Q.  B.  017 ;  Hazeldine  v. 
Grove,  3  Q.  B.  997 ;  3  G.  &  Dav.  210,  S.  0. 
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of  right  enjoyment  of  land  tithe*free,  for  the  periods  specified  in 
the  Act  of  2  &  8  Will.  4.  c.  100,*  conclusively  bars  the  right  of  all 
parties,  even  the  Queen,  to  recover  tithes,  unless  such  payment 
has  been  made  or  enjoyment  had,  under  an  express  written 
consent  or  agreement.*    Thus,  too,  by  the  Prescription  Act,^  the 

■^ r r    ■   —       T»  II       ■        ■  II    I         _  II  ■■ 

6  iSr  7  Vict,  c  54,  and  7  <&  8  Viot.,  c  27,  which  Acts  extend  to  Ireland 
such  of  the  provisions  of  3  dz;  4  Will.  4,  c.  27)  as  were  not  already  in  forc« 
there,  and  explain  and  amend  that  Act.  This  period  of  twenty  years  has 
been  adopted  in  most  of  the  United  States.  See  4  Kent,  Com.  188,  n.  c^ 
The  same  period  in  regard  to  the  title  to  real  property,  or,  as  some  construe 
it,  only  to  the  profits  of  the  land,  is  adopted  in  the  Hindoo  law.  See 
Macnaghten's  Elem.  of  Hindoo  Law,  Vol  I.  p.  201. 

'  Amended  by  4  <Sr  5  Will  4,  c.  83.  See  Salkeld  v,  Johnson,  2  Ex.  R 
256.  In  this  important  case,  which  was  an  issue  out  of  Chanoery,  the 
Barons  decided — 1st,  That  the  enjoyment  of  land,  producing  titheable 
matters,  without  payment  of  tithe  for  the  period  prescribed  by  the  Act  stated 
above,  if  adverse  and  as  of  right,  created  an  indefeasible  exemption  from 
tithes,  without  other  proof  of  the  legal  origin  of  the  exemption  ;  but, 
secondly,  that  the  non-payment  of  tithes  of  a  particular  thing  for  such 
period,  in  respect  of  lands  for  which  tithes  of  other  titheable  produce  had 
been  paid  within  the  statutable  period,  did  not  exempt  the  payment  of  the 
tithes  of  that  particular  thing.  Subsequently,  Lord  Ck>ttenham,  Ch.,  while 
he  confirmed  the  decision  of  the  Ck)urt  of  Exchequer  on  the  first  point,  over- 
ruled  it  on  the  second.  See  S.  C.  reported  in  1  Hall  <&  T.  329  ;  1  M.  <k  Gord. 
242,  S.  C.  See  also  Fellowes  ».  Clay,  4  Q.  B.  313  ;  3  G.  &  D.  407,  S.  C.  ; 
and  Salkeld  v,  Johnson,  1  Hare,  196,  &  2  Com.  B.  749. 

»  See  Toymbee  v.  Brown,  3  Ex.  R  117. 

'2^3  WilL  4,  c.  71,  limits  the  period  of  legal  memoiy  as  fol- 
lows : — In  oases  of  rights  of  common  or  other  profits  or  benefits  arising 
out  of  lands,  except  tithes,  rent,  and  services,  primd  facte  to  thirty  years, 
and  conclusively  to  sixty  years,  unless  it  shall  appear  that  such  rights  were 
ei\joyed  by  some  consent  or  agreement  expressly  given  or  made  by  deed  or 
writing  (§  1)  ;  in  cases  of  aquatic  rights,  ways,  or  other  easements,  primd 
facie  to  twenty  years,  and  conclusively  to  forty  years,  unless  it  shall  be 
proved,  in  like  manner,  by  written  evidence,  that  the  same  were  enjoyed  by 
consent  of  the  owner  (§  2) ;  and  in  cases  of  lights,  conclusively  to  twenty 
years,  unless  it  shall  be  proved,  in  like  manner,  that  the  same  were  ei^joyed 
by  consent  (§  3).  §  4  directs  that  the  before-mentioned  periods  shall  be 
deemed  those  next  before  some  suit  or  action  respecting  the  claims,  and 
further  defines  what  shall  amount  to  an  interruption.  §  6  enacts  that  no 
presumption  shall  be  made  in  support  of  any  daim,  upon  proof  of  the  ei\}oy- 
ment  of  the  right  for  any  less  period  than  the  period  mentioned  in  the  Act 
as  applicable  to  the  nature  of  the  daim.  §  7  provides  for  parties  who  are 
under  legal  disabilities.  As  to  what  evidence  of  user  is  necessary  under 
this  Act,  see  Lowe  v.  Carpenter,  6  Ex.  R  825.     In  the  United  States,  the 
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the  Sovereign,  unless  the  bill  of  indictment  be  found  within  three 
years  after  the  commission  of  the  offence/  So,  all  suits,  indict- 
ments, or  informations,  brought  or  exhibited,  for  any  offence 
against  the  Customs  Consolidation  Act,  1853,  or  any  other. Act 
relating  to  the  customs,  in  any  court,  or  before  any  justice  or 
justices,  must  be  brought  or  exhibited  within  three  years  next 
after  the  date  of  the  offence  committed.'  So,  the  prosecution 
for  every  offence  against  the  night-poaching  Act,  must  be  com- 
menced  within  six  calendar  months,  if  punishable  upon  summary 
conviction,  and  within  twelve  calendar  months,  if  punishable 
upon  indictment,  or  otherwise  than  upon  summaiy  conviction.' 
The  commencement  of  the  prosecution  here  spoken  of  is  not  the 
preferring  the  indictment,  but  the  laying  an  information,  and  the 
obtaining  a  warrant  of  apprehension ;  or  at  least  the  issuing  a 
warrant  of  commitment ;  and  therefore,  where  the  prisoner  was 
apprehended  and  committed  within  the  twelve  months,  though 
the  indictment  was  preferred  after  the  expiration  of  that  term,  it 
was  held  that  the  prosecution  was  commenced  in  time*  Whether 
the  prefeningfan  indictment  which  is  ignored,  would  be  deemed 
such  a  conmiencenxent  of  the  prosecution  as  would  warrant  the 
conviction  of  the  party  upon  a  subsequent  indictment,  preferred 
more  than  a  year  after  the  offence  was  committed,  may  admit  of 
more  doubt;  and  the  point,  though  discussed,  has  never  been 
determined/  Again,  every  prosecution  under  the  English 
Marriage  Act,*  must  be  commenced  within  three  years  after  the 
offence  committed,  and  the  prosecution  for  every  offence  punish- 
able  upon  summary  conviction  by  virtue  of  that  Act,  or  of  the  Act 
for  re^stering  births,  deaths,  and  marriages,'  or  of  7  WilL  4  & 
1  Vict.,  c.  22,  which  was  passed  to  amend  those  Acts;  must  be 


'§§5^6;  extended  to  Scotland,  by  7  Anne,  c.  21.  See  Fost,  C.  L.  249. 

M6  &  17  Vici,  c.  107,  §  303. 

»  9  Gea  4,  c.  69,  §  4  ;  7  «fe  8  Vici,  c.  29. 

*  R  V.  Brooks,  2  C.  «fe  Kir.  402,  by  all  the  judges  ;  1  Den.  C.  C.  217, 
S.  0.  ;  R.  1?.  Austin,  1  C.  <fe  Kir.  621. 

*  R  V.  Kilhninster,  7  C  «fc  P.  228. 

*  6  <fe  7  Will.  4,  a  85,  §  41.  Qu  :  \\liether  a  prosecution  for  making  a 
fiJse  statement  touching  the  particulars  required  to  be  registered  on  a  mar- 
riage must  be  commenced  within  three  yearsunder  6^7  Will  4,  o.  86,  §  41 ; 
R  V.  Lord  Dunboyne,  3  C.  &  Kir.  1.  '  6  «fe  7  Will  4,  a  86. 


■17*18  Vict,  c.  104,  5  526. 

'  8m  11  4  12  Vict.,  0. 118,  §  3  ;  1  Geo.  1,  rt.  2,  c.  6,  5  8  j  33  Om.  3, 
<i*T,}8i  4  Geo.  4,  c.  76,  $21;  60Gm.  3  Jt  1  G«o.  4,  c  1,|7;6  Ann«, 

«-r,t3. 
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expedience  and  justice.  Interest  reipublicsB  at  sit  finis  litium,  is 
a  maxim  sanctioned  by  all  civilised  states  :  and  the  legislature,  in 
passing  most  of  these  statutes,  probably  never  intended  to 
recognise  any  legal  presumption,  but  the  simple  object  was  to 
check  protracted  litigation.  When  a  party  has  been  in  imdis- 
puted  possession  of  property  for  a  considerable  lengtii  of  time,  it 
is  harsh  to  deprive  him  of  that,  which,  however  obtained,  has 
now  acquired  the  character  of  a  vested  interest.  No  presumption 
of  a  former  grant  is  necessary  to  give  validity  to  his  titie.  It 
rests  on  the  fact  of  long  uninterrupted  enjoyment.  So,  when  a 
person  has  foregone  a  claim  for  many  years,  there  is  no  need  for 
presuming  that  he  has,  in  reality,  been  satisfied ;  it  is  sufficient 
to  say,  that  his  right  to  recover  is  lost  by  his  own  negligence. 
Indeed,  the  statute  of  James,  which  has  been  held  not  to  discharge 
the  debt,  but  merely  to  bar  the  remedy,  is  strongly  confirmatory 
of  these  views.'  Before  leaving  this  subject,  it  may  be  well 
to  notice  a  celebrated  passage  from  one  of  Lord  Plunkett*s 
speeches,  relative  to  the  statutes  of  limitation.  *'  If  time,''  says 
his  lordship,  "  destroys  the  evidence  of  titie,  the  laws  have  wisely 
and  humanely  mad^  length  of  possession  a  substitute  for  that 
which  has  been  destroyed.  He  comes  with  his  scythe  in  one 
hand  to  mow  down  the  muniments  of  our  rights ;  but  in  his  other 
hand  the  law-giver  has  placed  an  hour-glass,  by  which  he  metes 
out  incessantiy  those  portions  of  duration,  which  render  needless 
the  evidence  that  he  has  swept  away." " 

'  §  G8.'  In  other  cases,  the  common  consent,  by  which  this  class 
of  legal  presumptions  is  established,  is  declared  through  the 
medium  of  the  judicial  tribunals,  it  being  the  common  law  of  the 
land ;  and  these  decisions  of  the  courts  are  respected,  equally 
with  the  enactments  of  the  legislature,  as  authoritative  declara- 
tions of  an  imperative  rule  of  law,  against  the  operation  of  which 
no  averment  or  evidence  is  received.  Thus,  for  the  purpose  of 
determining  the  legal  rights  and  liabilities  of  parties,  the  courts 
conclusively  presume  what,  in  a  vast  number  of  cases,  must  of 


^  Spears  v.  Hartly,  3  Esp.  81 ;  Higgins  v.  Scott,  2  B.  &  Ad.  413. 
^  See  Statesmen  of  the  Time  of  (George  in.,  by  Lord  Brougham,  3rd  Ser.| 
p.  227,  note.  '  Gr.  Ev.  §  17,  verbatim  as  to  first  six  lines. 
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prisoner  was  rightly  convicted,  though  it  appeared  that  his  real 
intent  was  to  wound  another  person ;  *  and  an  intent  to  defraud  a 
particular  party  will  be  conclusively  presumed  on  an  indictment 
for  forgery,  provided  the  defrauding  of  such  party  would  be  the 
natural  result  of  the  prisoner's  act,  if  successful.'  The  law,  in 
such  a  case,  will  not  relax  the  rule,  even  though  it  should  be 
proved  that  the  prisoner  did  not  entertain  the  intention  charged.' 
In  like  manner,  on  a  charge  of  arson  for  setting  fire  to  a  mill,  an 
intent  to  injure  or  defraud  the  mill-owners  will  be  conclusively 
inferred  from  the  wilfril  act  of  firing  ;*  and  if  a  person  be  indicted 
for  maliciously  injuring  some  work  of  art  in  a  museum  or  other 
repository,  it  will  be  unnecessary  to  prove  that  he  was  actuated 
by  any  malicious  motive  conceived  against  the  owner,  his  malice 
being  implied  from  his  unlawful  conduct.'  The  same  doctrine 
should,  it  seems,  on  principle,  apply  to  all  other  crimes. 

§  69.  Several  decisions,  however,  are  opposed  to  the  general 
adoption  of  this  rule,  and  tend  to  show  that,  in  respect  of  those 
statutory  offences,  the  character  of  which  varies  according  to  the 
intent  with  which  they  are  perpetrated,  the  real  intention  of  the 
prisoner  must  be  left  to  the  jury  to  be  inferred  from  the  facts 
proved.  Thus,  on  an  indictment  for  cutting,*  where  the  intent 
laid  in  the  several  counts  was  to  murder,  to  disable,  and  to  do 
grievous  bodily  harm,  but  the  intent  foimd  by  the  jury  was  to 
prevent  being  apprehended,  the  judges  held  that  a  conviction 
could  not  be  sustained,  though  the  prisoner  had  inflicted  a 
serious  woimd.'    So,  where  a  party  was  charged  with  inflicting  an 


*  R  V,  Hunt,  1  Moo.  C.  C.  93.  See  also  R  v.  Smith,  1  Pearce  <fe  Dear. 
C.  C.  559,  which  was  an  indictment  imder  7  WilL  4t  &  1  Vict.,  &  85,  §  3. 

2  R  V.  Beard,  8  C.  &  P.  148,  per  Coleridge,  J.  ;  R  v.  Hill,  id.  276,  by 
all  the  judges  ;  R  v.  Cooke,  id.  582. 

>  R  V.  Sheppard,  R  <&  R  169;  R  v.  Mazagora,  id.  291  ;  R  v.  Geach^ 
9  C.  <&  P.  499.  The  prisoner  may  also  be  convicted  on  a  count  chai^ging 
the  real  intent,  R  v.  Hanson,  C.  &  Marsh.  334,  by  all  the  judges. 

*  R  V,  Faixington,  R  «fe  R  207 ;  R  v.  Phflp,  1  Moo.  C.  C.  263. 

*  8  <fc  9  Vict,  c.  44,  §§  1  &  2. 

*  Under  the  repealed  Act  of  43  Geo.  3,  c.  58. 

'  R  9.  Duffin,  R  (fe  R  365.  This  case  is  badly  reported^  and  pethape 
the  decision  turned  upon  the  ground  that  the  attempted  apprehension  was 
not  lawful. 
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Thus,  where  the  jury  foand  that  the  prisoner  had  woonded  the 
prosecutor  with  the  view  of  preventing  his  lawful  mpfsAeDaatL. 
but  that,  in  order  to  effect  that  purpose,  he  intended  to  do  him 
some  grievous  bodily  harm,  the  judges  held  that  the  oouTicdoii 
was  right  on  a  count  charging  the  latter  offence.*  The  sane  i«k 
has  been  recognised  where  the  immediate  object  of  the  rriimnil 
was  to  rob  the  party  he  wounded,  and  the  wound  was  inflicted  as 
the  means  of  effecting  the  robbery/ 

§  71.  The  presumption  that  a  party  intends  the  natmral  coo- 
sequences  of  his  acts,  is  not  confined  to  criminal  mattos,  but 
extends  equally  to  his  civil  responsibilities.  Thus,  if  a  tnder 
makes  a  deed  which  necessarily  has  the  effect  of  defeating  oi 
delaying  his  creditors,  the  law  conclusively  presumes  that  he  made 
it  with  that  intent ;  and  the  deed  will  consequently,  by  the  p<dicj 
of  the  bankrupt  law,  be  set .  aside  as  fraudulent,  thon^  all 
fraud  in  fact  may  be  distinctly  negatived.*  So,  the  deliberate 
publication  of  calumny,  which  the  publisher  knows  to  be  fidse,  or 
has  no  reason  to  believe  to  be  true,  raises,  imder  the  plea  of 
**  not  guilty  **  to  an  action  for  libel,*  a  conclusive  presumption  of 
malice."  So,  if  a  party  makes  a  representation,  which  he  knows 
to  bo  false,  and  ii^ury  ensues  to  another,  the  law,  whatever  his 
real  motives  may  have  been,  will  infer  that  he  has  been  actuated 
by  a  ftnudulent  or  malicious  intent.*  So,  the  wilful  neglect  of  a 
defendant  to  plead  within  the  time  appointed  by  law,  is  taken 
conclusively  against  him,  as  a  confession  of  the  plaintiff's  right 
of  action.' 


»  R,  V,  UlUow,  1  Moo.  C.  C.  85. 

*  H.  i».  ]k>wou,  0.  in  Marsh.  149,  per  Coleridge,  J. 

*  Orahiuu  v,  Ohapmim,  12  Com.  6.  103,  per  Jervis,  C.J.  See  Smith  «. 
CauAMi,  9  S.  A  E  35  ;  Sx  piuie  Bailey,  in  re  Bairell,  22  L.  J.  Oaa.  in 
likptoy,  45  i  BitUeaione  r.  Cooke,  OR  &  B.  296  ;  Bell  v.  ^Simpson,  26 
L.  J.  Kx,  303.  *  See  6  «k  7  Vict*,  c.  96. 

*  Hidr«  p.  Wibon,  9  l\  &  0.  643  ;  R  v,  Shipley,  4  Doug.  73,  177,  per 
Athurst,  J.  ;  Fi«her  v.  Clement,  10  B.  ^  C.  475,  per  Lord  Tenterden ; 
Baylit  %\  Lawrence,  11  A.  <t  R  925,  per  Pfttteeon,  J.  ;  Bodwell «.  Osgood, 
3  Piok.  379. 

*  Tkpp  V.  Lee,  3  B.  A  P.  371  ;  Foster  v.  Charles,  6  Bing.  396  ;  7  Bing. 
105  ;  4  M.  <li  P.  61,  741,  a  a  ;  Pontifex  v.  Bignold,  3  M.  &  6r.  63. 

'  Laws  of  this  sort  are  generally  regulated  by  stiitutes,  or  by  the  rules  of 
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though  unquestionably  valid,  are  framed  in  a  form,  which,  had 
they  proceeded  from  magistrates  or  other  persons  having  a  special 
statutory  jurisdiction  unknown  to  the  common  law,  would  have 
been  clearly  insufficient,  and  would  have  rendered  them  altogether 
void.'  The  respect  due  to  the  superior  courts,  and  the  credit 
deservedly  given  to  them,  that  they  will  not  abuse  their  powers, 
or  issue  process  except  in  due  course,  and  in  accordance  with  the 
authority  entrusted  to  them  by  the  law,  furnish  alike  the  reason 
and  the  justification  for  this  somewhat  arbitrary  presumption.* 

§  73.'  Again,  the  courts  are  bound  to  assume,  at  least  primd 
fade^  that  the  unreversed  sentence  of  a  foreign  or  colonial  court 
of  competent  jurisdiction  is  correct ;  for,  otherwise,  they  would, 
in  effect,  be  constituting  themselves  courts  of  appeal,  without 
power  to  reverse  the  judgment.*  The  records  also  of  a  court 
of  justice,  and  indeed  all  records,  are  always  presumed  to 
have  been  correctly  made.'  No  evidence,  therefore,  will  be 
admissible  to  show  that  a  charter  granted  by  the  Crown  was 
made  or  delivered  at  another  time  than  when  it  bears  date;* 
and  the  day  specified  in  a  record  of  conviction  will  be  con- 
clusive proof  of  the  commission  day  of  the  assizes  at  which  the 
trial  took  place.^  In  this  last  case,  however,  the  party  against 
whom  the  record  is  produced,  may  still  show,  if  necessary,  by 
parol  evidence  the  actual  day  of  the  trial ;  because,  although  by 
fiction  of  law  the  whole  time  of  the  assizes  is  considered  as  one 
day,  the  Court  will  judicially  notice  that  this  legal  day  may 
consist  of  many  natural  days,  and  will  not  permit  justice  to  be 

>  Qoaset  v.  Howard,  10  Q.  B.,  454,  455. 

'  Id.  456,  457.     The  elaborate  judgment  of  the  Exchequer  Chamber,  as 
pronounced  by  Parke,  B.,  in  this  case,  deserves  close  study. 
^  Gr.  Ey.  §  19,  as  to  two  or  three  lines. 

*  Brenan's  case,  10  Q.  B.  492,  502,  per  Lord  Denman  ;  Robertson  v. 
Struth,  5  Q.  B.  942,  per  Patteson,  J. 

'  Beed  v.  Jackson,  1  East,  355 ;  Eamsbottom  v.  Buckhnrst,  2  M.  &  SeL  567, 
per  Lord  Ellenboroagh  ;  1  Inst  260  ;  R  v.  Oarlile,  2  B.  <fe  Ad.  367 — 369, 
per  Lord  Tenterden.  Kes  judicata  pro  yeritate  accipitur.  Dig.  lib.  50,  t.  1 7, 
L  207. 

•  Ladford  v.  Gretton,  Plow.  490. 

^  See  Thomas  v,  Ansley,  6  Esp.  80  ;  R  r.  Page,  id.  83. 


*  Id.  See  Boddam  i>.  Morley,  25  L.  J.,  Ch.,  329;  26  L  J.,  Cb.,  436,  S.  C. 


-  oee  jKnmo  e.  juaaro,  i  ul  term.  t)*z  ;  isomernue*.  otHnervuie,  o  ve*. 
760;  Forbes  t.  Forbes,  1  Kny,  364. 


'  16  4  XT  Vict.,  o.  113,  §  231.  =  15  &  16  Vict.,  o.  76,  §  229. 

•  5  230.  *  5  227. 

'  S«e  16  4  17  Vict,  a  113,  §5  4  -t  231. 
'See  17  418  Vict,  c.  125,  5  99. 

a9 


*  Eraiu  V.  Fxjei,  10  A.  &  E.  609  ;  2  P.  &  D.  601,  S.  C. 


'  IhTJd  r.  Freece,  6  Q.  B.  440.  See  QuU  v.  Undanj,  4  Ex.  R.  46  ;  and 
Addington  t.  Magui,  10  Com.  B.  570. 

'  Vtary  v.  Watte,  3  M.  A  Or.  776,  ezpluned  hy  Maule,  J.,  in  Onrfbrd  r. 
Btjlej,  id.  764,  785. 


*  Pftny  V.  FMrhnrat,  3  0.  M.  4  R  190 ;  5  Tyr.  685,  S.  C,  noticed  by 
lUtoKMi,  J.,  in  Gnwt  v.  Elwea,  5  A.  it  K  126  i  Roberts  v.  Suell,  1  M.  & 
Gi:  677  ;  Bradtier  v.  J^skmrn,  6  M.  ib  W.  558.1 

*  Smith  V.  Br»adr»m,  2  M.  t  Gr.  250,  per  Tiadal,  C.  J. 


'  12  4  13  Vict.,  c.  45,  5  10. 


*  14  &  15  Vict.,  0.  100. 


toch  amendment  was  made ; "  while  §  3  provideB,  that  "  if  it  shall 
become   necessary  at  any  time    for  any  purpose  whatBoever  to 


hard  on  the  party  to  (w  tvmtii  round,  and  put  to  acpenst,  Jrom  «ucA  mittakt* 
0/  U«  (Duiud  or  aftoriHi/  he  •mpi<>y*.     /(  m  Jiari,  dUo,  on  (fc«  profunpn." 


ngiHia,  Id.  TiO  ;  iMauiui  v.  lugg,  s.  f  onnui  «.  nngni,  ji  xxim.  a.  4ttl. 

'  Gr.  Et.,  5  64,  w  to  firrt  four  linea. 

'  Paokm  V.  Holland,  17  Johni.  92 ;  Twiu  «.  Baldwin,  9  Conn.  291. 

'  BiehATda  v.  Ixmd.  b  Sonth  CoMt  Rail.  Co.,  7  Com.  B.  839.     See  aute, 
i  ISO.  '  Howard  r.  Peete,  2  Chit.  R.  316. 


*  BUke  T.  Beaumont,  4  M.  &  Or.  7,  tO.     It  will  be  seen  th&t  thia  <: 
(lependa  nther  on  the  doctrine  of  estoppel,  tiuu  on  that  of  Toriance. 


It  fuiTwuieu  c.  oton,  o  a.  «s  £-  lov.     aeo  ante,  3  qu. 
'  ^raton  «.  Dunn,  17  Q.  R  294,  oveimJuig  on  thia  point  Waddilove  «. 
Btnwtt,  2  Bing.  S.  C.  638,  and  Pope  t.  Biggt,  9  B.  &  C.  246. 
'  Waton  ».  Ihum,  1?  Q.  B,  294. 


'  I«iiib  K  HiDklethmit,  1  Q.  B.  400  ;  I  G.  Jc  D.  136,  S.  C.  ;  Townson 
>.  JkIuou,  13  M.  A  W.  374.  '  Mosw  c.  Levy,  4  Q.  B.  213. 

'  Junes  V.  lingham,  6  Bing.  N.  C.  658  ;  7  Scott,  603,  S.  C.  ;  Kenningbam 


*  E^.  Plead.,  H.  T.,  16  VicL,  r.  7.  ;  1  E.  i  B.  Uii.    See  Donaldao 
nompaon,  6  U.  ft  W.  316. 
'  1^11111118  11.  Piatt,  2  M.  A;  W,  720, 
'  Bdleston  c.  DisOD,  14  L.  J.,  Ex.,  S04. 


*  Nickels  c.  Boss,  8  Com.  B.  713,  per  Creuwell  and  Maule,  Ja. 

'  NickelB  V.  Bow,  8  Com.  B.  679. 

'  Smith  e.  Noale,  2  Com.  B.,  N.  a,  67. 
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the  plaintiff,  she  being  bis  servant  at  the  time  of  the  seduction, 
the  defendant,  by  limiting  his  pleading  to  the  general  issue,  will, 
as  it  seems,  be  held  to  admit  that  the  relationship  of  master  and 
servant  subsisted  as  alleged  in  the  declaration ;  ^  but  still  the 
plaintiff  will  be  bound  under  that  plea  to  establish,  not  only  the 
fact  of  seduction,  but  the  consequent  loss  of  service,  without  proof 
of  which  the  action  cannot  be  maintained.* 

§  278.  Again,  in  an  action  against  a  witness  for  disobeying  a 
snbpcena,  where  the  declaration  stated  that  the  plaintiff  had  a  good 
cause  of  action  in  the  original  suit,  and  the  pleas  were  not  guilty, 
leave  and  licence,  and  that  the  plaintiff  could  have  proceeded  to 
trial  without  the  testimony  of  the  defendant,  it  was  held  that,  on 
these  pleadings,  the  record  of  the  previous  action,  which  had 
been  put  in  evidence  by  the  plaintiff,  could  not  be  referred  to 
by  the  defendant  for  the  purpose  of  showing  that  it  contained 
no  ground  of  action ;  still  less  could  he  produce  evidence  himself 
in  order  to  establish  that  negative  fact.  Had  he  wished  to  deny 
that  the  plaintiff  had  a  good  cause  of  action  in  the  original  suit, 
he  should  have  traversed  the  allegation  to  that  effect.' 

§  279.  Though  the  plea  of  not  guilty  admits  the  truth  of  the 
facts  stated  by  way  of  inducement,  its  effect  is  not  confined  to  a 
denial  of  the  mere  act  charged  to  have  been  committed,  but  it  also 
puts  in  issue  all  those  circumstances  stated  in  the  declaration, 
which  give  it  a  tortious  character  and  constitute  the  injury,  and 
which  do  not  amount  to  a  recital  of  the  plaintiff  *8  title  or  right,  or 
of  any  preliminary  proceeding*  Thus,  in  an  action  for  maliciously, 
and  without  probable  cause,  either  indicting  the  plaintiff,*^  or 
refusing  to   accept  a  tender   of  debt  and  costs,  for  which  the 

'  Torrence  v,  Gibbins,  5  Q.  B.  297  ;  1  D.  <k  Mer.  226,  S.  C,  oyermling 
HoDowsy  V,  Abell,  7  0.  <k  P.  628. 

*  Eager  v.  Grimwood,  1  Ex.  R  61  ;  Dayies  v,  Williams,  10  Q.  B.  726. 

'  Needbam  v.  Eraser,  1  Com.  B.  816.  As  to  when  such  a  traverse 
would  raise  an  immaterial  issue,  see  Cowling  v.  Coxe,  6  Com.  B.  703  ;  6 
DowL  A  1m  399,  S.  C. 

*  See  Degg  v.  Midland  Rail  Co.,  26  L.  J.,  Ex.,  171  ;  1  H.  <fe  N.  773, 
783,  a  C.  ;  Tarrant  v,  Webb,  18  Com.  B.  797. 

*  Cotton  V.  Browne,  3  A.  <b  E.  312  ;  4  N.  <k  M.  831,  S,  C. 
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busiiiess,  the  plaintiff,  under  the  plea  of  not  guilty,  was  bound  to 
prove,  not  only  that  the  representation  was  made,  and  that  the 
defendant  knew  it  to  be  false,  but  also  the  fact  of  the  sale.^ 

§  280.  In  an  action  upon  the  case  for  negligence,  whereby  the 
plaintiff  or  his  property  has  been  injured,  the  defendant,  under 
not  guilty,  may  show  that  the  damage  was  occasioned,  either  wholly 
by  the  negligence  of  the  plaintiff,'  or  that  it  was  partly  the  plain- 
tiff's fault,  and  might  have  been  altogether  avoided  had  he  used 
ordinary  care.^  What  shall  be  deemed  ordinary  care  on  the  part 
of  the  plaintiff  cannot  be  very  easily  defined,  as  it  must  neces- 
sarily vary  according  to  the  circumstances  of  each  case  ;  but  thus 
much  is  clear,  that  the  term  is  a  relative  one,  to  be  construed  in 
connexion  with  the  plaintiff's  situation ;  and,  therefore,  if  he  be  a 
child  or  a  person  of  weak  intellect, '  conduct,  which  in  a  grown 
man  of  sense  would  be  regarded  as  careless  or  even  blameable, 
may  in  his  case  be  deemed  insufficient  to  warrant  a  verdict  for 
the  defendant.^  There  is  also  no  doubt  in  the  present  day,  though 
the  law  has  sometimes  been  less  strictly  laid  down,*  that,  unless 
the  defendant  can  prove  the  absence  of  that  degree  of  care  which 
mi^t  reasonably  be  expected  from  a  person  in  the  plaintiff's 
position,  and  the  exercise  of  which  would  have  wholly  avoided  the 
accident,  he  cannot  succeed  in  his  defence,  if  he  has  himself  acted 
with  any  degree   of  negligence  ;*  though  if  he  can  furnish  such 

*  Mummery  v,  Paul,  1  Com.  B.  316  ;  2  DowL  &  L.  582,  S.  C.  ;  Brint 
f.  Winguard,  2  C.  ib  Kir.  666,  per  Wilde,  0.  J. 

*  Gough  V.  Bryan,  2  M.  <b  W.  770. 

'  Bridge  v.  Grand  Junct.  Bail  Co.,  3  M.  <fe  W.  244 ;  Dowell  v.  Gen. 
Steam  JNavig.  Co.,  5  £.  <k  B.  195  ;  Butterfield  v,  Forrester,  11  East,  60  ; 
Monison  v.  Gen.  Steam  Navig.  Co.,  8  Ex.  R  733  ;  Thorogood  v.  Bryan,  8 
Com.  B.  115  ;  Cattlin  v.  Hills,  id.  123  ;  Davies  v.  Mann,  10  M.  <b  W. 
548,  549,  per  Parke,  B.  ;  Holden  v,  Liverpool  New  Gas  Co.,  3  Com.  B.  1  ; 
Ellis  V.  London  and  South  West  Bail.  Co.,  2  H.  <b  N.  424 ;  Tuff  v. 
Wsnnan,  26  L.  J.,  C  P.,  263. 

*  Lynch  v,  Nurdin,  1  Q.  B.  29  ;  4  P.  <fe  D.  672,  S.  C. 

*  Vanderplank  v.  Miller,  M.  <lr  M.  169,  per  Lord  Tenterden  ;  Pluckwell 
«.  Wilson,  5  C.  <k  P.  375,  per  Alderson,  B.  ;  Luxford  v.  Large,  id.  421,  per 
Lord  Denman  ;  Vennall  v.  Gamer,  1  Cr.  <k  Mee.  21. 

*  DaTies  «.  Mann,  10  M.  &  W.  546  ;  Lynch  v,  Nurdin,  1  Q.  B.  36  ; 
Clayiids  v.  Deihick,  12  Q.  B.  439. 
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resolye  a  doubt,  which  was  raised  in  the  case  of  Wylie  v.  Birch.' 
That  was  an  action  against  a  sheriff  for  a  false  return,  to  which 
the  real  defence  was,  that  the  plaintiff  could  not  have  sustained 
any  damage  from  the  defendant's  admitted  breach  of  duty,  and, 
consequently,  that  the  action  was  not  maintainable.^  The  Court, 
howeyer,  intimated  that  this  defence  could  not  be  taken  under  the 
plea  of  not  guilty ;  and  Lord  Denman,  in  pronouncing  judgment, 
observed : — ^**  The  new  rules  do  not  exactly  provide  for  actions  of 
torti  where  the  wrong  is  not  direct,  and  of  such  a  nature  as  neces- 
sarily to  injure  the  plaintiff  in  the  eye  of  the  law,  but  only  does 
so,  if  some  special  damage  is  brought  upon  him.  One  of  the 
examples  of  the  effect  of  pleading  not  guilty  is  the  action  for  an 
escape,  where  that  plea  is  declared  to  '  operate  as  a  denial  of  the 
neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  debt, 
judgment,  or  preliminary  proceedings,'  nothing  being  said  as  to 
the  injurious  resuW*  ^  In  actions  for  malicious  arrest  or  prosecu- 
tion, for  maliciously  proceeding  to  outlawry,  for  maliciously  suing 
out  a  fiat  in  bankruptcy,  and  the  like^  the  plea  of  not  guilty  admits 
the  determination  of  the  proceedings  as  averred  in  the  decla- 
ration, such  determination  being,  in  strictness,  no  part  of  the 
defendant's  tortious  conduct,  and  being  at  best  but  an  element 
in  proving  want  of  probable  cause.^ 

§  283.  Before  leaving  the  subject  of  the  general  issue  in 
actions  on  the  case,  it  will  be  convenient  to  draw  attention  to  a 
passage  in  the  Common  Law  Procedure  Act  of  1852,^  which  is 
calculated  to  mislead.  After  reciting  that  "certain  causes  of 
action  may  be  considered  to  partake  of  the  character  both  of 
breaches  of  contract  and  of  wrongs," — ^that  "  doubts  may  arise  as 
to  the  form  of  pleas  in  such  actions," — and  that  "  it  is  expedient 
to  preclude  such  doubts,"  the  statute  proceeds,  in  §  74,  to  enact, 
that "  any  plea  which  shall  be  good  in  substance,  shall  not  be 


»  4  Q.  B.  566. 

*  See  Williama  v.  Mostyn,  4  M.  <k  W.  145,  and  cases  there  cited. 
»  4  Q.  B.  579. 

*  Atkinson  v.  Raleigh,  3  Q.  B.  79  ;  Hadrick  v.  Heslop,  12  Q.  B.  267  ; 
Watkins  v.  Lee,  5  M.  <fe  W.  270  ;  Drummond  v.  Pigou,  2  Bing.  N.  C.  114 ; 
2  Soott,  22S,  S.  C.  *  15  &  16  Vict.,  a  76. 
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damagmg,  or  converting  the  goods  mentioned,  but  not  of  the 
plamtiflTs  property  therein."  *  It  will  be  convenient  to  discuss  the 
effect  of  this  role,  ^rst,  as  it  applies  to  actions  for  trespass  to 
personal  property,  and  next  as  it  relates  to  actions  of  trover.  In 
the  first  class  of  cases,  it  seems  clear  that  a  defendaat  cannot, 
under  the  general  issue,  give  in  evidence  a  lien,  or  show  that  he 
had  any  other  special  property  in  the  goods  seized,  or  damaged ; 
but  if  he  intends  to  rely  on  any  such  defence,  he  must  either  plead 
specially,  or  perhaps  more  correctly  traverse  the  plaintiff's  pos- 
session.' In  one  case  of  trespass  for  seizing  furniture,  where 
the  evidence  established  the  seizure  in  a  stranger's  house,  Mr. 
Justice  Coleridge  is  reported  to  have  held,  that,  without  some 
proof  connecting  the  plaintiff  with  the  stranger  or  the  goods,  the 
defendant  would  be  entitled  to  a  verdict  on  his  plea  of  not  guilty ;  ^ 
but  this  dictum,  if  indeed  it  was  ever  pronounced,  seems  obviously 
opposed  to  the  express  language  of  the  rule  stated  above,  and  is, 
moreover,  at  variance  with  the  principle  of  law  laid  down  in 
Dunford  r.  Trattles*  by  the  Court  of  Exchequer.  The  case,  there- 
fore, is  here  cited  merely  in  order  to  show  that  it  must  not  be 
considered  as  an  authority.  Again,  it  is  undoubted  law  that,  in 
an  action  of  tort  for  taking  the  plaintiff's  goods,  the  defendant 
cannot,  under  the  general  issue,  prove  in  mitigation  of  damages  a 
re-payment  by  him,  after  action  brought,  of  the  money  produced 
by  the  sale  of  the  goods.^  Whether,  if  such  an  action  be  brought 
against  an  attorney,  and  it  be  proved  that  he  delivered  a  fieri 
facias  to  the  sheriff  who  thereupon  took  the  goods,  the  defendant 
will  be  entitled,  under  the  general  issue,  to  give  in  evidence  a 
judgment  on  which  the  fieri  facias  issued,  is  a  point  not  yet 
decided;'  but  the  better  opinion  seems  to  be,  that  such  evidence 
would  not  be  admissible  without  being  specially  pleaded.    Per- 

'  Reg.  Plead.,  H.  T.,  16  Vict.,  r.  20  ;  1  R  ifc  B.  IxxxiL 
-  Jackson  v.  Onmmins,  5  M.  <&  W.  344,  349,  per  Parke,  B.  ;   Bichards 
c  Symondsy  8  Q.  B.  90. 

*  Ponnani?.  Dawes,  C.  &  Marsh.  127.        *  12  M.  <fe  W.  529,  ante,  §  277. 
^  Rondle  v.  little,  6  Q.  B.  174.     Lord  Denman  there  observed,  <<  It  is 

important  to  uphold  the  principle,  that  a  plaintiff  is  entitled  to  recover  by 
vay  of  damages  all  that,  at  the  commencement  of  the  suit,  he  has  lost 
throui^  the  wrongful  act  for  which  the  defendant  is  sued." 

•  Bundle  «.  Little,  6  Q.  B.  174. 

V  2 
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§288,  As  the  conversion,  on  which  an  action  of  trover  is 
foonded,  is  always  a  wrongful  act,  it  cannot  be  confessed  and 
avoided  by  any  matter  in  excuscy  for  if  the  circumstances 
relied  on  show  that  the  sale  or  detention  of  the  chattel  was 
lawful,  they  will  disclose  no  conversion  in  law/  In  fact,  the  pleas 
of  not  guilty  and  not  possessed  together  now  make  up  the  old 
plea  of  not  guilty;  and  whatever  might  be  given  in  evidence  under 
that  plea,  before  the  rules  of  1834,  may  be  now  proved  under  one 
or  other  of  these  pleas;'  in  other  words,  every  defence  upon  the 
merits  may  be  set  up,  except  the  statute  of  limitations,'  an  accord 
and  satisfaction,^  a  release,*  a  prior  judgment  recovered  by  or 
against  the  defendant,*  or  against  a  third  party,'  or  other  the 
like  defence,  which,  admitting  the  plaintiff's  property,  and  the 
defendant's  wrongful  conversion  at  some  time  past,  assigns  some 
subsequent  matter  whereby  the  action  has  become  no  longer 
sustainable."  It  will  be  seen,  by  referring  back  to  the  rule  of 
pleading  in  detinue,*  how  wide  a  distinction  exists  between  Non- 
detinet  and  Not  possessed  in  that  form  of  action,  and  the  ana- 
logous pleas  in  actions  of  trover ;  a  distinction  which,  however  well 
founded  it  may  be  on  technical  reasoning,  evinces  no  very  scien- 
tific knowledge  in  the  original  framing  of  the  rules,  and  is 
calculated,  unless  carefully  attended  to,  and  understood  by  the 
pleader,  to  lead  to  great  embarrassment  at  the  trial,  and  possibly 
to  as  great  injustice. 


>  Mason  v.  Eunell,  12  M.  «k  W.  683  ;  Whitmore  v,  Greene,  13  M.  <b  W. 
107,  per  Parke,  B. 

'  Whifcmore  v,  Greene,  13  M.  «b  W.  107,  per  Alderson,  B.  ;  Unwin  «. 
St  Quintin,  11  M.  &  W.  277  ;  Leake  v.  Loveday,  4  M.  <fe  Gr.  972  ;  2 
DowL  N.  a  624,  S.  C.  ;  Isaac  v.  Belcher,  5  M.  <lr  W.  139  ;  7  Dowl.  616, 
&  G.  ;  Wilkinson  v.  Whalley,  5  M.  <S;  Gr.  690  ;  Howarth  t^.  Tollemache,  4 
K.  &  Gr.  427  ;  Higgins  v.  Thomas,  8  Q.  B.  908. 

'  Fhilpott  V,  Kelley,  3  A.  <k  £.  106  ;  Swayn  v.  Stephens,  Cro.  Car.  246, 
333  ;  Cowper  v.  Towers,  1  Lutw.  99.  *  Pears.  Chit.  PL  683,  n.  a. 

*  Hawley  v.  Peacock,  2  Camp.  668,  per  Lord  EUenborough. 

*  Lechmore  v,  Toplady,  1  Show.  146. 

'  Cooper  o.  Shepherd,  4  DowL  <k  L.  218  ;  3  Com.  B.  266,  8.  C. 

*  See  White  v,  Spettigae,  13  M.  <S;  W.  603  ;  Comyns  v.  Boyer,  Cro.  Elis. 
486  ;  Leyfield's  case,  10  Bep.  88  b  ;  Unwin  v.  St.  Quintin,  11  M.  &  W. 
377;  Cooper  «.  Shepherd,  4  DowL  &  L.  224,  226,  per  Tindal,  C.  J. 

Ante,  §  274. 
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pound-keeper,  who  has  had  nothing  to  do  with  the  seizure  of  the 
plaintiff's  cattle,  but  who,  without  exceeding  his  duty  or  assenting 
to  the  original  trespass,  has  merely  impounded  the  cattle  when 
brought  to  him,  may  establish  a  successful  defence  on  the  plea  of 
not  guilty ;  though  a  gaoler,  who  has  a  prisoner  in  custody,  must 
justify,  because  he  is  primd  facie  guilty  of  an  imprisonment,  and 
cannot  have  acted  legally  without  a  warranto  It  seems,  too,  that 
a  judge  of  the  Superior  Courts,  and  perhaps  any  judge  of  a  Court 
of  Record,^  who  in  his  judicial  capacity  commits  a  man  for  a 
contempt,  may,  under  not  guilty,  defend  an  action  of  trespass, 
though  a  ministerial  or  magisterial  officer  would  probably  be 
bound,  in  an  action  for  false  imprisonment,  to  place  on  the 
record  a  special  plea/  If  an  action  of  tort  be  brought  by  a 
husband  and  wife  for  an  assault  committed  on  the  wife,  the  plea 
of  not  guilty  will  not  put  in  issue  the  marriage ;  *  but  it  may  be 
a  question  of  some  doubt,  whether,  if  such  an  action  be  brought 
against  husband  and  wife  for  an  assault  committed  by  her,  the 
man  may  not  dispute  the  marriage  under  the  general  issue. 

§291.  Having  thus  discussed  the  general  effect  of  pleading 
not  guilty  in  actions  of  tort,  it  may  next  be  observed,  that  in 
actions  for  taking,  damaging,  or  converting  the  plaintiff's  goods,  a 
plea  denying  that  they  are  the  plaintiff's,  puts  in  issue  not  only 
the  possesBion  of  the  goods,  but  the  property  in  them.*  So,  in  an 
action  for  trespass  to  land,  a  traverse  of  the  plaintiff's  allegation 
that  the  close  is  his  close,  puts  in  issue  his  right  to  possession,  as 
well  as  his  actual  possession ;  and  consequently,  under  such  a  plea, 

*  Badkin  v.  Powell,  2  Cowp.  476,  478,  479. 

'  Houlden  v.  Smith,  14  Q.  B.  852,  per  Patteson,  J. 

'  Dicas  V.  Lord  Brougham,  6  0.  <k  P.  249,  270,  per  Lord  Lyndhurst ; 
1  H.  &  Bob.  309,  a  C. ;  Bushell's  case,  1  Mod.  119. 

^  Per  Campbell,  S.  G.,  arguendo,  in  6  0.  AT.  269  ;  Gamett  v.  Ferrand, 
9  D.  &  R.  657  ;  6  B.  <fe  C.  611,  S.  C.  ;  Beardmore  v.  Carrington,  2  Wils. 
244  ;  Bardett  v.  Abbot,  14  East,  1. 

*  Dickinson  v,  Davis,  1  Stra.  480.  See  Chantler  v,  Lindsey,  4  DowL 
4  L  339. 

*  Harrison  «.   Dixon,  12  M.  <S;  W.   142  ;    1  Dowl.  <fe  L.   454,  S.   C. 
This  case  appears  to  overrule  Carter  v*  Johnson,  2  M.  <fe  Bob.  263,  per 
Lord  Abinger,   and  Ashmore  v.  Hardy,  7  C.  <te  P.  501,  505,  506,  per 
Patteson,  J. 
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tion.^  It  matters  not  in  the  application  of  this  rule,  whether  the 
spot  be  designated  by  name  or  by  abuttals.'  If,  indeed,  the 
plaintifiF  and  defendant  have  separate  parts  of  one  entire  close, 
and  the  former  brings  an  action  against  the  latter  for  trespassing 
on  his  close,  describing  it  either  by  name  or  by  metes  and  bounds, 
the  defendant,  under  a  plea  that  the  close  is  his  soil  and  freeholdi 
is  not  bound  to  prove  a  title  to  the  whole  close,  but  he  will 
sacceed  if  he  establishes  a  title  to  that  part  of  the  close  on  which 
aU  the  trespasses  have  been  committed.  **  By  this  plea,*'  said  Mr. 
Baron  Alderson,  in  pronouncing  the  judgment  of  the  Court  in 
Smith  V.  Royston,  "  the  defendant  undertakes  to  prove  two  pro- 
positions : — ^first,  that  some  part  of  the  described  close  belongs  to 
him ;  and  secondly,  that  it  is  on  this  part  of  the  close  that  all  the 
ftcts  complained  of  have  been  done.  If  he  does  this,  he  is  entitled 
to  the  verdict;  if  not,  the  plaintiff  must  succeed."^ 

§  293.  We  have  been  hitherto  discussing  the  operation  of  the 
new  rules  in  limiting  and  defining  the  amount  of  evidence  admis* 
sible  under  the  general  issue  in  ordinary  cases ;  but  it  must  be 
carefiilly  borne  in  mind,  that  the  numerous  class  of  cases,  in 
which  the  defendant  is  expressly  empowered  by  statute  to  plead 
the  general  iame,  and  to  give  special  matter  in  evidence  under  it, 
is  not  affected  by  these  rules  further  than  this,  that  the  party  who 
intends  so  to  plead  must  "  insert  in  the  margin  of  the  plea  the 
words  'By  Statute,*  together  with  the  year  or  years  of  the  reign 
IB  which  the  Act  or  Acts  of  Parliament  upon  which  he  relies  for 
that  purpose  were  passed,  and  also  the  chapter  and  section  of 
each  of  such  Acts,  and  shall  specify  whether  such  Acts  are  public 
or  otherwise,  otherwise  such  plea  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  Act  of  Parliament;  and  such  memo- 

'  Lempiiere  v.  Humphrey,  3  A.  &  E.  181  ;  Cocker  v.  Crompton,  1  K  <& 
(X  489  ;  2  D.  &  R  719,  S.  C.  ;  Cooke  v,  Jackson,  9  D.  <k  R.  495.  See 
EDiBon  V.  Isles,  11  A.  <b  E.  666  ;  3  P.  <&  D.  391,  S.  C.  ;  and  Webber  v. 
Sparkes,  10  M.  <fe  W.  485. 

'  Id.  ;  Smith  v,  ^yston,  8  M.  di?  W.  386,  per  Alderson,  B. 

'  8  M.  <k  W.  381,  387.  See  also  Richards  v.  Peake,  2  B.  is  C,  918  ; 
4J>.tK  572,  S.  C;  Bassett  v.  Mitchell,  2  B.  <fe  Ad.  99  ;  Tapley  v. 
Wainwright,  5  B.  &  Ad.  395  ;  2  N.  &  M.  697,  S.  C. 
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the  error  complained  of  has  been  committed  in  respect  of  timet 
jlacey  or  circwnstance.^ 

§  295.  It  is  now  finally  determined  that,  under  the  plea  of  not 
gmliy  by  statute,  the  defendant  may  set  up  any  defence  that  could 
be  specially  pleaded,  whether  it  be  founded  wholly  or  partly  on  the 
statute,  or  be  merely  sustainable  at  common  law.*  Thus,  in  an 
action  for  an  excessive  distress,  such  a  plea  puts  in  issue,  not 
only  the  matter  of  justification,  but  the  tenancy  and  the  owner- 
ship of  the  goods ; '  and  if  a  plainti£f  sues  as  administrator, 
the  defendant,  who  has  thus  pleaded,  may  dispute  his  title  to  that 
character.*  The  natural  result  of  this  rule  is,  that  the  Courts 
will  not,  in  general,  allow  the  defendant  to  plead  the  general 
issue  by  statute  in  connexion  with  special  pleas ;  because,  by  so 
doing,  he  would  plead  the  same  matter  twice  over,  and  thus 
contrayene  the  salutary  rule  which — except  when  the  Court  for 
some  special  reason  shall  otherwise  order — forbids  the  use  of 
several  "  pleas,  replications,  or  subsequent  pleadings,  founded  on 
the  same  ground  of  answer  or  defence."*  It  seems,  however, 
that  if  a  reasonable  doubt  exists  as  to  whether  the  defendant,  in 
regard  to  the  particular  act  complained  of,  is  entitled  to  plead 
not  guilty  by  statute,  the  Court  will  sometimes  relax  the  rule, 
and  allow  him  to  plead  specially  in  addition  to  that  plea,  on  the 
ground  that  rules  should  not  be  made  for  very  nice  cases,  and 
that  the  Acts,  which  confer  this  right  on  defendants,  should  be 
liberaUy  and  benignantly  expounded.* 


»  Hughes  V.  Buckland,  15  M.  &  W.  346,  353,  354,  per  Pollock,  C.  B.  j 
Horn  t.  Thomborongh,  3  Ex.  R.  846  ;  6  DowL  iz  L.  651,  S.  0. 

*  Ross  V.  Caifton,  11  A.  «k  E.  631  ;  1  G.  &  D.  72  ;  9  DowL  1033,  S.  C.  ; 
Maund  v.  Monmouth  Can.  Ck).,  C.  ^  Marsh.  606,  608,  per  Cresswell,  J.^ 
rta^ng  the  general  opinion  of  the  judges  ;  Fisher  v.  Thames  June.  BaiL  Co., 
5  DowL  773  ;  Haine  v.  Davey,  4  A.  &  E.  892  ;  6  N.  A  M.  356,  S.  C.  ; 
£sgleton  fi.  Gutteridge,  11  M.  <Sr  W.  469,  per  Parke^  B. 

'  Williams  v.  Jones,  11  A.  <fe  E.  643. 

*  Tharpe  v.  Stallwood,  5  M  <k  Gr.  768,  per  CressweU,  J. 

*  Reg.  Plead.,  H.  T.,  16  Vict.,r.  2  ;  1  K  <fc  B.  Ixxix. ;  Neale  v.  M'Kenzie, 
1  C.  U.  ^  R  61  $  4  TyrwL  670  ;  2  DowL  702,  S.  0.  ;  Fisher  v,  Thames 
Jnna  BaiL  Ca,  5  DowL  773 ;  Boss  v.  Clifton^  11  A.  <Sr  E.  631 ;  1  Q.  & 
D.  72  ;  0  DowL  1033,  S.  C. 

*  Itfmgford  V.  Woods,  8  ScoU^  N.  R  369  ;  7  M  ds  Gr.  625,  a  C. 
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is  Lere  mentioned,  because  in  most,  if  not  aU,  of  the  other 
statutes,  vhich  empower  defendants  to  plead  the  general  issue, 
and  to  tender  or  pay  into  Court  amends  for  the  injury  complained 
of,  it  is  expressly  enacted  that  such  tender  or  payment  into 
Court  shall  be  specially  pleaded.  It  further  deserves  notice,  that 
if  a  party  be  sued  on  any  contract  or  security  made  or  given  by 
him  in  order  to  disarm  the  opposition  of  a  creditor  in  the  Court  of 
Bankruptcy,*  or  if  a  bankrupt  be  sued  on  any  contract,  promise, 
or  agreement  made  after  the  issuing  of  the  fiat  or  filing  of  the 
petition  for  adjudication  of  bankruptcy,'  the  defendant  in  either 
ease  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence. 

§  298.  The  rule  confining  evidence  to  the  points  in  issue,  not 
only  precludes  the  litigant  parties  from  proving  any  facts  not  dis- 
tinctly controverted  by  the  pleadings;  but  limits  the  mode  of 
proving  even  the  issues  themselves.  Thus,'  it  excludes  all  evidence 
of  collateral  factSy  which  are  incapable  of  affording  any  reasonable 


to  whom  such  notice  shall  be  given  may  tender  to  the  party  complaining,  or 
to  his  attorney  of  agent,  such  sum  of  money  as  he  may  think  fit  as  amends 
for  the  injury  complained  of  in  such  notice  ;  and  after  such  action  shaU  have 
been  commenced,  and  at  any  time  before  issue  joined  therein,  such  defendant, 
if  he  have  not  made  such  tender,  or  in  addition  to  such  tender,  shall  be  at 
liberty  to  pay  into  court  such  sma  of  money  as  he  may  think  fit,  and  which 
said  tender  and  payment  of  money  into  court,  or  either  of  them,  may  after- 
wardi  be  given  in  evidence  by  the  defendant  at  the  trial  under  the  general 
isine  aforesaid ;  and  if  the  jury  at  the  trial  shall  be  of  opinion  that  the 
plaintiff  is  not  entitled  to  damages  beyond  the  sums  so  tendered  or  paid 
into  court,  or  beyond  the  sums  so  tendered  and  paid  into  court,  then  they 
shall  give  a  verdict  for  the  defendant,  and  the  plaintiff  shall  not  be  at  liberty 
to  elect  to  be  nonsuit,  and  the  simi  of  money,  if  any,  so  paid  into  court,  or 
80  much  thereof  as  shall  be  sufficient  to  pay  or  satisfy  the  defendant's  costs 
in  that  behalf,  shall  thereupon  be  paid  out  of  court  to  him,  and  the  residue, 
if  any,  shall  be  paid  to  the  plaintiff ;  or  if,  where  money  is  so  paid  into 
oonrt  in  any  such  action,  the  plaintiff  shall  elect  to  accept  the  same  in 
satisfaction  of  his  damages  in  the  said  action,  he  may  obtain  from  any  judge 
of  the  court  in  which  such  action  shall  be  brought  an  order  that  such  money 
shall  be  paid  out  of  court  to  him,  and  that  the  defendant  shall  pay  him  his 
ooits  to  be  taxed,  and  thereupon  the  said  action  shall  be  determined,  and 
snch  order  shall  be  a  bar  to  any  other  action  for  the  same  cause." 

'UtlS  Vict.,  c.  106,  §  202.  '  12  &  13  Vici,  c.  106,  §  204. 

'  Gr.  Ev.,  §  52,  in  part 
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iinporimg  into  the  lease  of  a  farm  on  that  estate  some  special 
stipulations  relative  to  the  mode  of  cultivation.^  So,  where  tlie 
question  between  landlord  and  tenant  was,  whether  the  rent  was 
payable  quarterly  or  half«yearly,  evidence  of  the  mode  in  which 
other  tenants  of  the  same  landlord  paid  their  rent  was  rejected ;' 
and  where  it  was  necessary  for  a  brewer  to  prove  that  he  had 
supplied  a  publican  with  good  beer,  other  publicans  were  not 
allowed  to  show  that,  during  the  same  period  as  the  dealing  in 
question,  he  had  furnished  them  with  beer  of  an  excellent  quality, 
for  a  man  may  deal  weU  with  some  of  his  customers,  though  not 
with  others.'  In  another  case,  where  the  point  in  issue  was 
whether  the  plaintiff's  scholars  were  ill-fed,  a  witness  was  not 
allowed  to  be  asked  as  to  the  comparative  quality  of  the  provisions 
rapplied  by  the  pkmtiff,  with  those  consumed  in  a  partkuhr 
school,  where  the  witness  was  educated,  though  evidence  would 
be  admissible  to  show  the  general  treatment  of  boys  at  schools.^ 
Again,  in  an  action  of  assumpsit  against  a  married  woman,  where 
the  issue  was,  in  part,  whether  the  defendant  had  represented 
herself  to  the  plaintiff  as  a  feme  sole,  and  whether  he  had  dealt 
wiHi  her  believing  her  to  be  such,  it  was  held  that  evidence  of 
the  defendant's  dealings  with  other  tradesmen  could  only  be 
admissible,  if  at  all,  on  the  ground  that  she  had  held  herself  out 
to  ihem  as  a  single  woman,  in  such  a  manner  as  to  reach  the 
plaintiff's  ears/  So,  also,  in  an  action  brought  by  the  indorsee 
against  the  acceptor  of  a  bill,  where  the  defence  was  that  the 
acceptance  was  a  forgery,  evidence  that  a  collection  of  bills,  on 
which  the  defendant's  acceptance  was  forged,  had  been  in  the 
plaintiff's  possession,  and  that  some  of  them  had  been  circulated 
by  him,  was  rejected,  as  no  distinct  proof  was  given  that  the  bill 
in  question  had  ever  formed  'pa/rt  of  that  collection.^ 

Womersley  d.  Dally,  26  L.  J.,  Ex.,  219. 
-  Carter  v,  Pryke,  Pea.  R  95,  per  Lord  Kenyon. 
'  Holoombe  v,  Hewson,  2  Camp.  891,  per  Lord  EUenborough. 

*  Boldion  «.  WiddowB,  1  0.  <fc  P.  65,  per  Abbott,  C.  J. 

*  Barden  v.  Keverberg,  2  M.  <b  W.  61.  See  Smith  v.  WUkins,  6  C.  ^r 
P.  180,  where,  the  question  being  whether  credit  was  given  to  defendant's 
wife  or  to  her  father,  evidence  that  other  tradesmen  had  given  credit  to 
the  &ther  was  properly  rejected  by  Tindal,  C.  J.  Also  Delamotte  v.  Lane, 
9  C.  &  P.  261. 

*  Gnffito  V.  Payne,  11  A.  dir  £.  131  ;  3  P.  dir  D.  107,  S.  C.  ^  Thompson 
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that  borough  English  or  gavelkind  prevails,  and  then  you  may 
see  from  other  manors  what  are  the  peculiarities  of  these  tenures.' 

§  301.  The  manors  on  the  border  between  England  and 
Scotland,'  and  those  in  the  mining  districts  of  Derbyshire  and 
Cornwall,  will  furnish  other  examples  of  the  application  of  this 
rule ;  since,  throughout  the  former,  a  particular  species  of  tenure, 
called  tenant-right,  and  in  the  latter,  particular  customs,  as  to  the 
rigjiis  of  the  miners  and  the  rights  to  the  minerals,  prevail ;  and 
consequently,  if  in  one  of  the  manors  no  example  can  be 
adduced  of  what  is  the  custom  in  any  particular  case,  it  is  only 
reasonable  that,  in  order  to  explain  the  nature  of  the  tenure  or 
light  in  question,  which  is  not  confined  to  a  single  manor,  but 
prevails  equally  in  a  great  number,  evidence  should  be  admissible 
to  show  what  is  the  general  usage  with  respect  to  that  tenure  or 
right.'  Thus,  where  in  each  of  several  manors  belonging  to  the 
same  lord,  and  forming  part  of  the  same  district,  a  particular  class 
of  tenants  called  assessional  tenants  held  the  farms,  to  whom  their 
tenements  were  granted  by  similar  words,  evidence  of  the  rights 
enjoyed  by  those  tenants  in  one  manor  was  received,  to  show  the 
extent  of  their  rights  in  another.*  This  last  case,  indeed,  raised 
no  question  as  to  manorial  title ;  for  had  there  been  no  manor  at 
all,  precisely  the  same  evidence  would  have  been  admissible,  pro- 
vided the  land  had  been  all  held  under  the  assessional  tenure.^ 

§  302.  Again,  upon  a  question  whether  the  Crown,  in  right 
of  the  Duchy  of  Lancaster,  had  the  exclusive  privilege,  under  the 
original  charter  granted  to  Henry  Duke  of  Lancaster  in  the  year 
1349,  of  appointing  a  coroner  within  the  honour  of  Pontefract, 


R  V.  ElHg,  1 M.  <fe  SeL  662,  per  id.  ;  Duke  of  Somerset  v.  France,  1  Str. 
662  ;  Champian  v,  Atkinson,  3  Keb.  90  ;  explained  by  Rolfe,  B.,  in  10  M. 
A  W.  246,  247. 

^  Marq.  of  Anglesey  v.  Lord  Hatherton,  10  M.  <&  W.  246,  per  Bolfe,  B. 

*  Bowe  r.  Parker,  5  T.  R  31,  per  Lord  Kenyon. 

'  Marq.  of  Anglesey  v.  Lord  Hatberton,  10  M.  &  W.   237,  per  Lord 
Abinger. 

*  Rowe  V.  Brenton,  8  B.  &  C.  758  ;  3  M.  <fe  Ry.  361,  S.  C. 

*  Per  Lord  Abinger,  in  Marq.  of  Anglesey  v.  Lord  Hatherton,  10  M.  d? 
W.  237,  238. 
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he  had  done,  beyond  the  limits  of  the  defendant's  land,  to  a  fence 
which,  dividing  that  and  other  land  from  the  river,  ran  along  the 
ride  of  the  stream  for  a  considerable  distance,  till  it  came  opposite 

to  the  extremity  of  the  plaintiffs  property  on  the  other  side/ 

«  —  ■ 

»  Jonee  v,  Williams,  2  M.  &  W.  326.  The  observations  of  Parke,  B.,  in 
iliis  case  are  so  pertinent,  that  no  apology  is  necessaiy  for  introducing  them 
hen  at  length.  ^'  I  am  also  of  opinion  that  this  case  ought  to  go  down  to  a 
new  trial,  because  I  think  the  evidence  offered  of  acts  in  another  part  of  one 
aoatinnous  hedge,  and  in  the  whole  bed  of  the  river,  adjoining  the  plaintiff's 
land,  was  admissible  in  evidence,  on  the  ground  that  they  are  such  acts  as 
Du^t  reasonably  lead  to  the  inference  that  the  entire  hedge  and  bed  of  the 
lirer,  and,  consequently,  the  part  in  dispute,  belonged  to  the  plaintiff. 
Ownership  may  be  proved  by  proof  of  possession,  and  that  can  be  shown  by 
ads  of  eigoyment  of  the  land  itself ;  but  it  is  impossible,  in  the  nature  of 
things,  to  confine  the  evidence  to  the  very  precise  spot  on  which  the  alleged 
trespass  may  have  been  committed  ;  evidence  may  he  given  of  acts  done  on 
otW  parU  provided  there  is  such  a  common  character  of  locality  between  those 
fofts'and  the  spot  in  question  as  ioould  raise  a  reasonahle  inference  in  the 
mmds  of  fiie  jwry^  thai  the  place  in  dispute  belonged  to  iAe  plaint^  if 
Ihe  other  parts  did.  In  ordinary  cases,  to  prove  his  title  to  a  close,  the 
dsimant  may  give  in  evidence  acts  of  ownership  in  any  part  of  the  same 
indosure  ;  for  the  ownership  of  one  part  causes  a  reasonable  inference  that 
the  otiier  belongs  to  the  same  person  ;  though  it  by  no  means  follows,  as  a 
neosMary  oansequenoe,  for  different  persons  may  have  balks  of  land  in  the 
tune  indosure  ;  but  this  is  a  fact  to  be  submitted  to  the  jury.  So  I  appre- 
hend the  same  rule  is  applicable  to  a  wood  which  is  not  inclosed  by  any 
fence :  if  you  prove  the  cutting  of  timber  in  one  part,  I  take  that  to  be 
erideiioe  to  go  to  a  jury  to  prove  a  right  in  the  whole  wood,  although  there 
be  no  fence,  or  distinct  boundary,  surrounding  the  whole  ;  and  the  case  of 
Stanley  v.  White,  14  East,  332,  I  conoeiye,  is  to  be  explained  on  this  prin- 
dple :  there  was  a  continuous  belt  of  trees,  and  acts  of  ownership  on  one 
part  were  held  to  be  admissible  to  prove  that  the  plaintiff  was  the  owner  of 
aaotikflr  part,  on  which  the  trespass  was  committed.     So  I  should  apply  the 

• 

Bune  reasoning  to  a  continuous  hedge ;  though  no  doubt  the  defendant  might 

rebot  the  inference  that  the  whole  belonged  to  the  same  person,  by  showing 

acts  of  ownership  on  his  part  along  the  same  fence.     It  has  been  said,  in 

the  oourse  of  the  argument,  that  the  defendcmt  had  no  interest  to  dispute  the 

ocii  of  ownership  not  opposite  his  own  land  ;  but  the  ground  on  which  such  acts 

ore  admisnble  is  not  ^  acquiescence  of  any  paHy  :  they  are  admissible  of  them- 

seltts  proprio  vigore^  for  they  tend  to  prove  that  he  who  does  them  is  the  owner 

of  tkt  soU  ;  though  if  they  are  done  in  the  absence  of  all  persons  interested  to 

dispuU  t^em,  they  are  of  less  weight.     That  observation  applies  only  to  the 

dlect  of  tiie  evidence.     Applying  that  reasoning  to  the  present  case,  surely 

the  phantiff,  who  claims  the  whole  bed  of  the  river,  is  entitled  to  show  the 

taking  of  stones,  not  only  on  the  spot  in  question,  but  all  along  the  bed  of 

the  iiTer,  which  he  claims  as  being  his  property  ;  and  he  has  a  right  to  have 

x2 
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§  806.  This  role,  limited  in  the  maimer  above  stated,  is  fomided 
on  common  sense  and  common  justice,  and  applies  with  even 
greater  force  to  criminal  than  to  civil  proceedings ;  for  one  of  the 
ehief  objects  of  an  indictment  being,  to  afford  distinct  information 
to  the  prisoner  of  the  specific  charge  which  b  about  to  be  brought 
against  him,  the  admission  of  any  evidence  of  facts  unconnected 
with  that  charge,  would  be  clearly  open  to  the  serious  objection  of 
taking  the  prisoner  by  surprise.  No  man  should  be  bound  at  the 
peril  of  life  or  liberty,  fortune  or  reputation,  to  answer  at  once  and 
unprepared  for  every  action  of  his  life.  Few  even  of  the  best  of 
men  would  choose  to  submit  to  such  an  ordeal.*  If,  therefore,  on 
an  indictment  for  burglariously  entering  a  house  on  a  certain  day 
and  stealing  goods  therein,  the  prosecutor  fail  in  proving  that  the 
entry  was  by  night,  or  that  any  larceny  was  on  that  occasion 
committed,  he  cannot  abandon  the  charge  of  burglary,  and  then 
proceed  to  show  that  the  prisoner  stole  some  of  the  articles  men- 
tioned in  the  indictment  on  a  previous  occasion ;  because,  though 
time  is  not  usually  a  material  allegation,  yet  the  prisoner,  having 
been  led  to  suppose  that  he  was  to  meet  a  charge  of  burglary, 
cannot  be  expected  to  come  prepared  to  prove  his  innocence  with 
respect  to  a  distinct  offence,  committed,  if  at  all,  at  a  totally  different 
time.'  So,  an  admission  by  the  prisoner,  that  he  has,  at  another 
time,  committed  an  offence  similar  to  that  with  which  he  is 
charged,  and  that  he  has  a  tendency  to  pei*petrate  such  crimes, 
cannot  be  received;'  and,  in  treason,  no  overt  act  amounting  to  a 
distinct  independent  charge,  though  falling  under  the  same  head 
of  treason,  can  be  given  in  evidence,  unless  it  be  either  expressly 
laid  in  the  indictment,  or  be  direct  proof  of  any  of  the  overt  acts 


kod  to  (private  individuBk,  does  it  by  any  means  follow,  nor  does  it  raise 
my  probability,  that  in  another  part  he  may  not  have  granted  the  whole 
oat  to  pri?ate  individuals,  and  they  afterwards  have  dedicated  part  as  a  public 
road.  But  the  case  is  very  different  with  respect  to  those  parcels,  which,  from 
their  local  situation,  may  be  deemed  parts  of  one  waste  or  common  ;  acts  of 
ownership  in  one  part  of  the  same  field,  are  evidence  of  title  to  the  whole  ; 
and  the  like  may  be  said  of  similar  acts  on  part  of  one  large  waste  or 
common." — ^pp.  107,  108.  See  also  Tyrwhitt  v.  Wynne,  2  B.  <b  A.  554  ; 
Hdlisv.  Goldfinch,  1  R  &  0.  218,  219,  per  Bayley,  J.  *  Foster,  246. 

*  R  V.  Vanderoomb,  2  Lea.  708  ;  East,  P.  C.  519,  S.  C. 

*  R.  V.  Cole,  1  Ph.  Ev.  477,  by  all  the  judges. 
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a  third  son,  evidence  was  tendered  on  the  trial  of  the  first  indict- 
ment, that  arsenic  had  been  taken  by  the  three  sons  a  few  months 
after  their  father's  death ;  that  all  the  four  parties,  when  taken 
ill,  exhibited  the  same  symptoms ;  and  that  the  woman,  who  had 
lived  in  the  same  house  with  her  husband  and  children,  had  been 
in  the  habit  of  preparing  their  meals.  It  was  objected,  on  behalf 
of  the  prisoner,  that  the  facts  proposed  to  be  proved  took  place 
subsequently  to  the  death  of  the  husband,  and  were,  moreover, 
calculated  to  create  a  suspicion  that  the  prisoner  had  committed 
three  other  felonies;  but  the  Court  held  that  the  evidence  was 
dearly  admissible,  for  the  purpose  of  proving,  first,  that  the 
husband  died  of  arsenic,  and  next,  that  his  death  had  not  been 
accidental.'  So,  where  a  man  committed  three  burglaries  in  one 
night,  and  left  at  one  of  the  houses  property  taken  from  another, 
the  three  felonies  were  considered  so  connected,  that  the  Court 
heard  the  history  of  them  all ; '  and  the  same  course  was  adopted 
where  the  prisoner  was  charged  on  three  indictments  with  firing 
three  stacks  belonging  to  separate  parties,  and  it  appeared  that 
the  stacks,  being  within  si^t  of  each  other,  were  fired  about  the 
same  time.' 

§  308.  In  immediate  connexion  with  this  subject,  though  not 
strictly  a  question  of  evidence,  may  be  noticed  the  doctrine  of 
tleetwn.  In  point  of  law,  no  objection  can  be  raised,  either  on 
demurrer  or  in  arrest  of  judgment,  though  the  defendant  or 
defendants  be  charged  in  different  counts  of  an  indictment  with 
different  offences  of  the  same  kind.*  Indeed,  on  the  face  of  the 
record,  every  count  purports  to  be  for  a  separate  offence,*  and  in 
misdemeanors,  it  is  the  daily  practice  to  receive  evidence  of 

'  B.  V,  Qeering,  18  L.  J.,  M.  C,  215,  per  Pollock,  C.  B.,  after  consoltuig 
AldezBon,  K^  and  Talfourd,  J. 

'  ated  by  Lord  Ellenborough  in  R.  v.  Wylie,  1  N.  E.  94  ;  2  Lea.  985, 
&  0.  ;  R  V.  Stonyer,  2  Ruas.  0.  t  M.  775,  per  Wightman,  J.  See  also 
Alison,  Cr.  L.  313,  314,  and  Wills  Circum.  Ev.  68—71,  for  remarkable 
caies  of  a  similar  nature  whioh  oooaned  in  Scotland. 

•  R.  «.  LoAg,  6  0.  <fe  P.  179,  per  Gumey,  B. 

^  R  «.  Kingfton,  8  East,  41 ;  R.  i?.  Jones,  2  Camp.  132,  per  Lord  Elleli- 
boroogh.  As  to  election  in  dvH  cases,  see  Howard  v.  Newton,  2  M.  &  Rob.  509. 

•  Young  V.  R.,  3  T.  R.  106,  per  BuUer,  J.  ;  1  Lea.  511,  S.  C. 
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prosecutors  to  elect  upon  which  felony  they  would  rely,  and 
eyidence  being  given  as  to  the  entire  transaction,  the  prisoners 
were  conyicted.'  In  another  case,  the  defendant  was  charged  in  a 
single  count  with  uttering  twenty-two  forged  receipts,  which  were 
severally  set  out  and  purported  to  be  signed  by  different  persons, 
with  intent  to  defraud  the  King.  His  counsel  contended  that  the 
prosecutor  ought  to  elect  upon  which  of  these  receipts  he  would 
proceed,  as,  amidst  such  a  variety,  it  would  be  almost  impossible 
for  the  prisoner  to  conduct  his  defence.  As,  however,  the  indict- 
ment alleged  that  they  were  all  uttered  at  one  and  the  same  time, 
and  the  proof  corresponded  with  this  allegation,  the  Court  refused 
to  interfere,  and  all  the  judges  subsequently  held  that  a  proper 
discretion  had  been  exercised.' 

• 

I  810.  In  the  case  of  embezzlement  by  clerks  and  servants, 
the  Legislature  has  expressly  provided  that  distinct  acts,  not 
exceeding  three,  may  be  charged  in  one  indictment,  if  they  have 
been  committed  against  the  same  master,  and  within  the  period 
of  SIX  calendar  months  from  the  first  to  the  last  of  such  acts;' 
this  exception  being  suggested  by  the  difficulty  which  was  felt  in 
procuring  a  conviction,  where  the  inquiry  was  confined  to  one 
offence.  Still,  if  the  prosecutor,  disregarding  the  statute,  indict 
his  servant  for  a  single  act  of  embezzlement,  he  must  confine  his 
evidence  to  that  alone,  and,  if  it  appear  that  the  prisoner  received 
different  sums  on  different  days,  he  must  elect  one  sum  and  one 
day  on  which  to  proceed/ 

§  311.  In  the  case  of  larceny  the  doctrine  of  election  has 
been  still  frirther  limited;  for  under  Lord  Campbell's  Act  to 
improve  the  administration  of  Criminal  Justice,'  not  only  may 
several  counts  be  inserted  in  the  same  indictment  for  distinct 
acts  of  stealing  not  exceeding  three,  which  may  have  been  com- 
mitted by  the  prisoner  against  the  same  person  within  the  space 
of  six  calendar  months;*^  but  if,  upon  the  trial  of  any  indict- 

>  B.  V.  Giddins,  C.  <b  Marsh.  634. 

'  R  V.  Thomas,  2  Lea.  877 ;  2  East,  P.  C.  934,  a  C. 

*  7  &  8  Geo.  4,  c  29,  §  48.  ^  R  v.  Williams,  6  0.  <b  P.  626. 

»  14  &  16  Vict,  c  100.  •  §  16. 
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§  314.  Upon  the  same  principle,  that  collateral  facts  are  only 
excludedy  when  they  cannot  raise  any  fair  inference  respecting  the 
matter  in  issue,  evidence  of  other  offences  committed  by  the 
prisoner  is  sometimes  admitted,  with  the  view  either  of  establishing 
his  identity y  or  of  corroborating  the  testimony  of  a  witness  in  some 
material  particular.  Thus,  on  an  information  for  a  libel,  where  the 
printer  swore  that  he  had  received  the  manuscript  from  the  defend- 
ant and  had  returned  it  to  him,  and  notice  had  been  given  to  the 
defendant  to  produce  it,  other  libels  written  by  him  concerning  the 
same  subject  were  received  by  Lord  Kenyon,  as  evidence  to  corro* 
borate  the  statement  of  the  printer.*  So,  where  the  prisoner  was 
charged  with  robbing  the  prosecutor  of  a  coat  by  threatening  to 
accuse  him  of  an  unnatural  crime,  evidence  of  a  similar,  but 
ineffectual  attempt  on  the  following  evening,  when  the  prisoner 
brought  the  duplicate  pawn  ticket  for  the  coat,  and  which  ticket 
was  found  on  his  person  at  the  time  of  his  apprehension,  was  held 
admissible,  as  confirmatory  of  the  truth  of  the  prosecutor's  evidence 
respecting  what  occurred  on  the  former  day.*  So,  on  a  charge  of 
highway  robbery,  the  prosecutor  was  allowed  to  rebut  an  alibi, 
by  proving  that,  shortly  before  the  attack  made  upon  him,  and 
near  the  same  spot,  the  prisoner  had  robbed  another  person;' 
and  even  had  no  such  defence  been  set  up,  similar  evidence 
would,  it  seems,  have  been  admissible,  as  showing  at  least  that  the 
prisoner  was  in  the  neighbourhood  at  the  time  when  the  crime 
was  committed.^ 

§  315.  In  civil  causes,  too,  evidence  of  collateral  facts  is  some* 
times  received  for  the  purpose  of  confirming  the  testimony  of 
witnesses.  For  instance,  where  a  party  was  sued  on  a  bill  of 
exchange,  which  had  been  accepted  in  his  name  by  another 
person^  and  evidence  had  been  given  that  this  person  had  a 
general  authority  from  the  defendant  to  accept  bills  in  his  name, 
the  Court  held  that  an  admission  by  the  defendant  of  his 
liability  on  another  bill  so  accepted,  was  receivable  in  evidencej 


"  R.  V,  Pearce,  Pea»  R  75. 

*  R  V.  E^jerton,  R  &  R  376,  cited  by  Holroyd,  J.,  in  R  v.  Ellis,  6 
B.  &  0.  148.  '  E.  V.  Biiggs,  2U.  &  R>b.  199,  per  Alderson,  B. 

^  R  V.  Rooney,  7  0.  &P.  517,  per  littledale,  J.  See  also  R  v,  Fuisey, 
6  Ck  dr  P»  81,  per  Parke  &  Gaselee,  Js. 
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ftccoont,  and  not  as  agent  for  the  defendant;  and  that  the 
defendant  had  actoally  paid  him  for  the  building  of  the  houses, 
including  the  charge  for  the  railings.  This  evidence  of  payment 
was  objected  to,  but  the  Court  held  that  it  was  clearly  admissible, 
as  tending  to  show  the  bona  fides  of  the  defence.*  In  another 
case,  where  a  plaintiff  sought  to  set  aside  a  contract  on  the  ground 
of  his  having  been  insane  when  it  was  made,  the  Court  held,  upon 
sn  issue  as  to  whether  or  not  the  defendant  was  at  the  time 
aware  of  the  insanity,  that  evidence  of  the  plaintiff's  conduct,  at 
di£krent  times  both  before  and  after  the  date  of  the  contract,  was 
tdmissible,  for  the  purpose  of  showing,  that  the  madness  was  of 
such  a  character  as  must  have  been  apparent  to  any  one,  who  had 
had  opi>ortunities  of  observation  like  those  afforded  to  the 
defendant.' 

§  318.  Again,  in  actions  for  malicious  arrest  the  jury  are  always 
at  liberty  to  draw  an  inference  of  malice  ex  antecedentibus  et 
consequentibus.'  In  actions,  too,  for  defamation,  other  words 
written  or  spoken  by  the  defendant  either  before  *  or  after  those 
declared  upon,  or  even  after  issue  joined,'  are,  under  the  general 
issue,  admissible  as  evidence  of  actual  malice  or  of  deliberate  pub- 


'  Geriah  v.  Chartier,  1  Com.  fi.  13. 

'  Beavan  v.  McDonnell,  23  L.  J.,  Ex.,  326  ;  10  Ex.  R.  184,  S.  C. 

'  Spencer  v,  Thompson,  6  Jr.  L.  R,  N.  S.,  537,  671. 

^  Long  V.  Barrett,  7  Jr.  Law  R  439  ;  Barrett  v.  Long,  8  Jr.  Law  R  331 ; 
3  H.  of  L.  Cas.,  395,  S.  C.  as  affirmed  in  the  Ex.  Ch.  and  House  of  Lords. 
Thai  was  an  action  of  libel,  to  which  the  defendant  pleaded  not  guilty,  and 
a  special  plea  framed  on  §  2  of  6  <&  7  Vici,  c.  96.  The  plaintiff,  to  show  the 
animus  of  the  defendant,  tendered  in  evidence  other  libels  published  by  him 
against  the  plaintiff  six  years  before,  and  the  Court  held  that  they  were 
admissible,  the  juxy  having  been  cautioned  not  to  give  damages  respecting 
them.  Moreover,  the  omission  to  give  such  caution  will  not  amount  to 
misdirection,  Darby  v,  Ouseley,  1  H.  dr  N.  1. 

»  PearK)n  v.  Le  Maitre,  6  Scott,  N.  R  607  ;  6  M.  &  Gr.  700,  S.  C.  In 
that  case  a  letter  was  admitted,  written  subsequently  to  the  commencement 
of  the  action,  and  fourteen  months  after  the  libel  complained  of.  See  also 
Ifacleod  v,  Wakley,  3  C.  &  P.  311,  where  the  paragraph  admitted  by  Lord 
Tenterden  was  published  only  two  days  before  the  trial ;  and  Plunkett  v, 
Cobbett,  5  Esp.  136,  where,  the  defendant  being  the  editor  of  a  weekly 
periodical,  proof  that  a  copy  of  the  paper  containing  the  libel  was  sold  after 
aetkxn  brought,  was  admitted  by  Lord  Ellenborough  as  evidence  of  deliberate 
publication. 
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of  malice.  So,  where  on  the  trial  of  an  action  for  slander,  to 
which  the  general  issue  and  a  justification  were  pleaded,  the 
plaintiff  expressed  his  willingness  to  accept  an  apology  and 
nominal  damages  if  the  plea  of  justification  were  withdrawn,  but 
the  defendant  refused  to  abandon  this  plea,  though  he  offered  no 
evidence  in  support  of  its  truth,  the  Court  held  that  the  jury 
might  consider  the  defendant's  conduct,  not  only  with  reference 
to  the  question  of  damages,  but  as  furnishing  evidence  of  express 
maUce,  and  thus  rendering  the  words  proved  actionable,  though 
they  were  primft  facie  privileged  communications.* 

{  319.  If,  however,  to  an  action  for  a  libel,  the  defendant  were 
to  plead  not  guilty  and  a  justification,  the  jury,  in  forming  an 
opinion,  under  the  first  issue,  whether  or  not  the  communication 
was  privileged,  should  not,  as  it  seems,  take  into  consideration 
the  circumstance,  that  the  justification  had  been  pleaded,  pro- 
vided that  such  plea  were  openly  abandoned  at  the  triaL'  So,  if 
it  clearly  appear  that  other  libels  are  offered  in  evidence,  merely 
with  the  view  of  unfairly  recovering  damages  for  the  injury  sus- 
tained  by  their  publication,  they  will  properly  be  rejected ;  *  and 
it  seems  that  no  subsequent  libels  will  be  admitted,  unless  they 
directly  refer  to  the  defamatory  language  set  out  in  the  declaration, 
or  at  least  relate  to  the  same  subject-matter.^ 

§  320.  Not  only  is  other  defamatory  matter  admissible  for  the 
purpose  of  showing  the  animus  of  the  defendant,  but  the  mode 
in  which  such  matter  was  published  may  also  be  highly  material ; 
as,  for  instance,  if  printed  placards  were  sent  to  the  plaintiff's 
house,  or  paraded  before  his  door.' 

S  321.  On  the  same  principle  the  defendant,  in  mitigation  of 
damages,  has  been  allowed,  under  the  general  issue,  to  give 
evidence  palliating,  though  not  justifying,  his  act  of  publishing  a 

*  Simpeon  v.  Robinaon,  12  Q.  B.  611.      '  Wilson  v,  Robinson,  7  Q.  B.  68. 

*  See  cases  died, 'ante,  in  n.  4,  p.  318  ;  Stuart  r.  Lovell,  2  Stark.  R  95  ; 
Defries  v.  Davis,  7  C  <fe  P.  112. 

*  Finnerty  v.  Tipper,  2  Camp.  72,  per  Sir  J.  Mansfield. 

*  Bond  V,  Douglas,  7  C.  &  P.  626,  per  Lord  Abinger. 
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ntteranee,  either  to  the  prosecutor  himself  or  to  other  persons,  of 
other  false  documents  or  notes,  or  bad  money,  though  of  a 
different  description,*  and  though  themselves  the  subjects  of 
separate  indictments,'  is  admissible  as  material  to  the  question  of 
guilty  knowledge  or  intent; '  but  in  these  cases  it  is  essential  to 
prove  distinctly  that  the  instruments  offered  in  evidence  of  guilty 
knowledge  were  themselves  forged.**  It  seems  also,  that  though 
the  prosecutor  may  prove  the  uttering  of  other  forged  notes  by 
the  prisoner,  and  his  conduct  at  the  time  of  uttering  them,  he 
cannot  proceed  to  show  what  the  prisoner  said  or  did  at  another 
time,  with  respect  to  such  uttering;  for  these  are  collateral  facts, 
too  remote  for  any  reasonable  presumption  of  guilt  to  be  founded 
upon  them,  and  such  as  the  prisoner  cannot  by  possibility  be 
prepared  to  contradict/ 

§  823.  The  laxity  of  evidence,  which  prevails  in  charges  of 
uttering,  and  of  one  or  two  offences  of  a  cognate  character,'  will 
not  be  allowed  to  the  same  extent  in  other  criminal  charges,  even 
though  the  collateral  facts  may  have  some  tendency  to  establish 
the  guilty  knowledge  or  intent,  which  constitutes  a  necessary 

'  R.  V.  Harris,  7  0.  <b  P.  429,  by  all  the  judges ;  R  v.  Forster,  1  Pear. 
t  DeaiB.  0.  0.  456.  Doubts  had  been  entertained  on  this  subject  by 
some  of  the  judges,  in  R  v.  Millard,  R.  &  R.  245,  but  the  evidence  was 
admitted  in  Sunderland's,  Hodgson's,  Kirkwood's,  and  Martin's  cases,  1 
Lew.  0.  C.  102 — 104.  The  same  evidence  is  admissible  in  Scotland  ; 
Alison,  Or.  L.  420. 

*  B.  v.  Hough,  R  <b  R  122  ;  Kirkwood's  case,  1  Lew.  0.  0.  103,  per 
LitUedale,  J.  ;  Martin's  case,  id.  104,  per  id.  ;  R.  v,  Aston,  2  Russ.  0.  &  M. 
407,  per  Alderson,  B.  ;  R  v.  Lewis,  id:,  per  Lord  Denman,  who  observed, 
tbai  **  he  oould  not  conceive  that  the  relevancy  of  the  fact  to  the  chaige 
eoold  be  affected  by  its  being  the  subject  of  another  charge."  Contrk,  R.  v. 
Smith,  2  0.  &  P.  633,  per  Yaughan,  B. 

•  R  V.  Wylie,  1  New  Rep.  92,  94  ;  2  Lea.  983,  S.  C,  nom.  R  v.  Whiley ; 
&.  V.  Ball,  1  Camp.  324 ;  R  <Sr  R  132,  S.  C. ;  R  v.  Harrison,  2  Lew.  0. 
C.  118,  per  Taunton,  J.,  and  Alderson,  B. ;  R  v.  Green,  S  0.  &  Kir.  209, 
per  CroBBwell,  J.  ;  R  v.  Nisbett,  6  Cox,  Cr.  Cas.  320,  per  Williams,  J. 

'  R  V.  Millard,  R  <k  R  245. 

•  R  V.  Phillips,  1  Lew.  C.  C.  105,  per  Bayley,  J.  Contrf^  R  v.  Forbes, 
7  C.  &  P.  224,  per  Coleridge,  J. 

*  e.  g.  obtaining  money  by  falsely  pretending  to  a  pawnbroker  that  a 
^ninoas  chain  was  silver ;  R  v.  Roebuck,  1  Dear,  ib  Bell,  24,  26. 

T 
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fte  law  hag  wisely  provided,  that  where  several  evil-doers  con- 
spire together  to  effect  some  unlawful  purpose,  the  acts  done  by 
oBe  of  the  party  in  furtherance  of  the  common  design  shall  be 
considered  as  done  by  all/ 

(325.  To  this  rule  may  be  referred  the  admissibility  of 
eyidenoe  respecting  the  general  character  of  individuals.  Such 
evidence  is  tendered  for  the  purpose  either  of  raising  a  premmption 
of  innocence  or  guilt,  or  of  affecting  the  amowrU  ofdamagesy  or  of 
impeaching  or  supporting  the  veracity  of  a  witness ;'  the  first 
object  being  chiefly  confined  to  criminal  prosecutions,  and  the 
leoond  to  civil  causes,  while  the  third  is  equally  applicable  to  both 
modes  of  procedure. 

\  326.  When  the  point  at  issue  is  whether  the  accused  has 
committed  a  particular  criminal  act,  evidence  of  his  general 
good  character  is  obviously  entitled  to  little  weight,  unless  some 
reasonable  doubt  exists  as  to  his  guilt;  and  therefore,  in  this 
event  alone  will  the  jury  be  advised  to  act  upon  such  evidence. 
The  inquiry,  too,  must  be  confined, — except  where  the  intention 
forms  a  material  ingredient  in  the  offence,' — to  the  general 
character  of  the  prisoner,  and  must  not  condescend  to  pa/riimlar 
facts  ;^  for  although  the  common  reputation,  in  which  a  person  is 
held  in  society,  may  be  undeserved,  and  the  evidence  in  support 
of  it  must,  from  its  very  nature,  be  indefinite,  some  inference, 
varying  in  degree  according  to  circumstances,  may  still  fairly  be 
drawn  from  it;  since  it  is  not  probable  that  a  man,  who  has 
nniformly  sustained  a  character  for  honesty  or  humanity,  will 
forfeit  that  character  by  the  commission  of  a  dishonest  or  a  cruel 
act  But  the  mere  proof  of  isolated  facts  can  afford  no  such  pre- 
sumption. "  None  are  all  evil,"  and  the  most  consummate  villain 
may  be  able  to  prove,  that  on  some  occasions  he  has  acted  with 
humanity,  fairness,  or  honour.  In  all  cases,  too,  when  evidence  is 
admitted  touching  the  general  character  of  the  party,  it  ought  mani- 

'  R.  V.  Watson,  32  How.  St.   Tr.  7  ;  R.  «.  Hardy,  24  id.  704  ;  R.  r. 

Salter,  5  Esp.  125  ;  R  v.  Hunt,  3  B.  <S;  A.  566. 

'  2  St  Ev.  303.  '  Ante,  §  322. 

*  J'Anaon  v,  Stuart,  1  T.  R.  764,  per  BuUer,  J. 

t2 
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§  328.  As  evidence  of  general  character  can,  at  best,  afford  only 
a  glimmering  light,  when  the  question  is  whether  a  party  has 
done  a  certain  act  or  not,  its  admission  for  such  a  purpose  is 
exclusively  confined  to  criminal  proceedings,  in  which  it  was 
originally  received  in  favorem  vitse ;  and  so  strict  is  this  rule, 
than  even  upon  an  information  filed  in  the  Exchequer  by  the 
Attorney-General,  with  the  view  of  recovering  penalties  from  the 
defendant,  for  keeping  false  weights,  and  for  offering  to  corrupt 
an  officer,  such  evidence  was  rejected,  because  proceedings  of  this 
kind,  though  brought  in  the  name  of  the  Sovereign,  are  considered 
as  civil  suits,  the  Court  of  Exchequer  having  no  criminal  juris- 
diction.' So,  in  an  action  of  ejectment  brought  by  the  heir-at-law 
agamst  a  devisee,  where  the  defendant  was  charged  with  having 
imposed  a  fictitious  will  on  the  testator  in  extremis,  he  was  not 
permitted  to  call  witnesses  to  prove  his  general  good  character  ;* 
and  a  similar  rule  was  laid  down  in  an  action  for  slander,  where  the 
words  charged  the  plaintiff  with  stealing  money  from  the  defendant, 
though  the  latter,  by  pleading  truth  as  a  justification,  had  put  the 
character  of  the  former  directly  in  jeopardy.'  In  an  action,  too, 
for  a  libel,  which  charged  a  surveyor  with  want  of  skill  in  doing 
some  particular  work  for  the  defendant,  the  plaintiff  was  not  allowed 
to  prove  his  general  competency  as  a  surveyor,  though  he  offered 
this  evidence  with  the  view  of  showing  that  the  defendant,  in 
making  the  charge,  was  actuated  by  malice.^  It  seems,  notwitli- 
standing  a  decision  by  Lord  Kenyon  to  the  contrary,*  that,  in 
an  action  for  malicious  prosecution,  the  defendant,  in  support  of 
probable  cause,  cannot  give  evidence  of  the  plaintiff's  notoriously 

Bobiequent  felony."  14  d?  15  Vict.,  c.  19,  §  9,  contains  a  similar  provision 
with  respect  to  certain  offences  specified  in  that  Act,  and  in  the  Act  of  12  & 
13  Vici,  a  11,  §  3. 

*  Ati-Qen.  v.  Bowman,  2  B.  <&  P.  532,  n.  a,  per  Eyre,  C.  B.  His 
Lordship  observed,  that  "  the  true  line  of  distinction  is  this ;  in  a  direct 
proeecution  for  a  crime,  such  evidence  is  admissible  ;  but  where  the  prosecu- 
tion is  not  directly  for  the  crime  but  for  the  penalty,  as  in  this  information, 
it  is  not"     See  Att.-Gen.  v.  BadlofT,  10  Ex.  R  84,  97,  per  Martin,  B. 

'  Doe  V,   Hicks,  per  BuUer,  J.,  citod  by  Gibbs,  arguendo,  in  Doe  v. 
Walker,  4  Esp.  50  ;  B.  N.  P.  296,  nom.  Goodright  v.  Hicks,  S.  C. 
'  Oomirall  i^.  Biohardson,  By.  iz  M.  305,  per  Abbott,  0.  J. 

*  &ine  V.  Bazalgette,  3  Ex.  B.  692. 

*  Bodriquez  v.  Tadmire,  2  Esp.  271. 
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§  330.  It  has  been  above  observedy  that  in  some  cases  general 
CTidenee  of  character  is  admissible,  for  the  purpose  of  increasing 
or  diminishing  the  amount  of  damages.^  Thus,  evidence  impeach- 
ing the  previous  general  character  of  the  wife  or  daughter  in 
regard  to  chastity,  is  admissible  under  the  general  issue,  in  a 
petition  by  the  husband  for  damages  on  the  ground  of  adultery,* 
or  in  an  action  by  the  father  for  seduction ;  ^  for  in  these  proceed- 
ings the  plaintiff  in  reality  seeks  compensation  for  the  pain  which 
the  defendant  has  caused  him  to  suffer,  by  disgracing  his  family, 
and  ruining  his  domestic  happiness ;  and  it  is  manifest  that, 
8Qch  being  the  true  nature  of  the  claim,  though  in  cases  of 
seduction  not  the  ostensible  ground  of  action,^  the  damages 
should  be  commensurate  with  the  pain,  which  will  vary  according 
as  the  character  of  the  wife  or  daughter  has  been  previously 
unblemished  or  profligate.  In  these  cases,  therefore,  not  only 
evidence  of  general  bad  character  is  admissible  in  mitigation  of 
damages,  but  the  defendant  may  even  prove  particular  acts  of 
immorality  or  indecorum.' 

§  831.  But  evidence  of  these  acts,  as  well  as  proof  of  general 
bad  character,  must  be  confined  to  what  occurred  previously  to  the 
defendant's  misconduct,  because  this  very  nusconduct  may,  by 
weakening  the  principles  of  the  woman,  have  indirectly  caused 
any  subsequent  immorality,  and  may  itself  have  directly  occasioned 
her  general  want  of  reputation.*  Whether,  in  an  action  of  seduction, 
where  the  plaintiff's  daughter  is  called  as  a  witness,  the  defendant 
can  prove  specific  acts  of  inmiorality,  without  first  laying  a 
foundation  for  such  evidence  in  the  cross-examination  of  the 
woman,  is  not  perfectly  clear ;  though,  on  principle,  such  a  course 
seems  open  to  no  objection,  provided  the  evidence  be  tendered 
with  the  view,  not  of  impeaching  the  veracity  of  the  party 
seduced,  but  of   showing  that,  as  her  previous   conduct  had 

'  Ante,  §  325.  »  20  &  21  Tict.,  c.  85,  §  33. 

*  B.  N.  P.  27,  296  ;  Elsam  v.  Faucett,  2  Esp.  563,  per  Lord  Kenyon. 

*  See  Dodd  v.  NorriB,  3  Camp.  520,  per  Lord  Ellenborough ;  Andrews  t. 
Aikey,  8  C.  &  P.  9,  per  Tindal,  C.  J.  See  also  cases  cited  in  n.  a,  to  S.  0. ; 
ind  GrinneU  t.  Wells,  7  M.  <&  Gr.  1033,  1043. 

*  Veny  v.  Watkins,  7  C.  &  P.  308,  per  Alderson,  B.  ;  B.  N.  P.  27,  296. 

*  Bisam  «.  FauceU,  2  Esp.  562  ;  B.  K.  P.  27. 
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§  833.  Whether,  in  an  action  for  defamation,  evidence  impeach- 
ing the  phdntiffs  previous  general  character,  and  showing  that,  at 
the  time  of  the  publication,  he  laboured  under  a  general  suspicion 
of  having  been  guilty  of  the  charge  imputed  to  him  by  the 
defendant,  is  admissible  as  affecting  the  question  of  damages,  is  a 
point  which  has  been  much  controverted.  On  the  one  hand  it  is 
urged,  that  the  admission  of  such  evidence  would  be  cruelly 
unjust,  as  it  would  throw  upon  the  plaintiff,  while  seeking  redress 
m  a  court  of  justice  for  a  specific  injury,  the  difficulty  of  showing 
an  uniform  propriety  of  conduct  during  his  whole  life,  and  would 
giye  the  defendant  an  opportunity,  under  pretence  of  mitigating 
the  damages,  of  continuing  and  aggravating  the  original  calumny ; 
and  that,  too,  under  circumstances,  when,  from  the  absence  of  any 
plea  of  justification,  his  opponent  was  utterly  unprepared  to  dis- 
prove the  aspersions.  It  is  further  contended,  that  if  such 
evidence  were  admissible,  any  man  might  fall  a  victim  to  a 
combination  made  to  ruin  his  good  name,  even  by  means  of  the 
Tery  action  which  he  should  bring  in  order  to  free  himself  from 
the  effects  of  malicious  slander;  that  timid,  though  well-con- 
ducted men,  would  consequently  not  dare  to  vindicate  their 
characters  in  courts  of  justice,  and  thus  libellers  would  enjoy  a 
most  dangerous  impunity.  To  this  it  is  replied  with  much  force, 
that,  though  the  arguments  on  the  other  side  would  be  entitled  to 
great  weight,  if  the  question  respected  the  right  of  proving 
particular  a^ts  of  misconduct,  they  do  not  apply  where  evidence  is 
(^ered  of  merely  ^^n^rol  reputation ;  that  every  man,  who  demands 
compensation  for  the  ruin  of  his  good  character,  ought  to  be 
prepared  to  rebut  any  evidence  of  his  general  bad  character ;  tliat 
the  danger  of  admitting  testimony  of  this  kind  is  only  imaginary, 
since  the  witnesses,  on  cross-examination,  might  be  compelled  to 
state  the  grounds  of  their  belief;  that,  as  any  failure  in  the 
evidence  would  probably  much  increase  the  damages,  witnesses 
would  scarcely  be  called,  except  in  support  of  a  decisive  case ; 
that  the  law  will  not  presume  the  existence  of  criminal  con- 
spiracies to  ruin  reputations,  and  cannot  be  moulded  to  suit  the 
convenience  of  irrational  timidity ;  that  to  estimate  the  extent  of 
the  injury  which  a  plaintiff  has  sustained,  and,  consequentiy,  the 
amount  of  damages  to  which  he  is  entitled,  the  jury  must  first 
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§335.  In  aggravation  of  damages  the  plaintiff  cannot  give 
evidence  of  general  good  character ,  unless  coonter-proof  has  been 
first  offered  by  the  defendant;  for,  until  the  contrary  appear, 
the  presumption  of  law  is  already  in  his  favour.  Therefore,  in  an 
action  of  slander  for  imputing  theft,  the  plaintiff  will  not  be 
allowed  to  prove  his  character  for  honesty,  even  though  the 
defendant  has  placed  on  the  record  pleas  of  justification.*  This 
rtde  has,  in  some  cases,  been  carried  to  a  cruel  extent.  Thus,  in 
an  action  of  seduction,  where  evidence  was  produced  for  the 
defence,  to  prove  that  the  girl  had  previously  had  a  child  by 
another  man.  Lord  EUenborough  would  not  allow  a  question  to  be 
asked  respecting  her  general  good  character  for  chastity,  but 
restricted  the  plaintiff  to  the  proof  that  the  specific  charge  made 
by  the  defendant  was  false ;  *  and  the  same  learned  judge  on 
another  occasion,  where  the  daughter  was  cross-examined  at 
length,  with  the  view  of  showing  that  she  had  been  guilty  of  gross 
levity  and  indelicacy,  rejected  similar  evidence,  observing  that  the 
witness,  on  her  re-examination,  had  had  ample  opportunity  of 
explaining  her  conduct.^  In  another  case  for  criminal  conversation, 
m  which  the  defendant  had  endeavoured,  by  cross-examining  the 
plaintiff's  witnesses,  to  impeach  his  character,  but  had  failed  in 
the  attempt,  Lord  Kenyon  refused  to  permit  the  plaintiff  to  call 
witnesses  to  his  general  good  conduct.^  It  is  true  that  in  these 
cases  the  facts  insinuated  had,  or  might  have,  been  denied,  and 
that,  consequently,  the  characters  attacked  remained  in  strictness 
imimpeached ;  still,  the  very  circumstance  of  the  questions  being 
asked  was  calculated  to  excite  a  suspicion  in  the  minds  of  the 
jury,  which,  in  common  justice,  the  plaintiff  should  have  had  an 
opportunity  of  entirely  removing.*  It  is  satisfactory  to  find  that 
a  contrary  rule  has  prevailed  in  two  later  cases,'  one  of  which  has 
been  recognised  in  Ireland.' 

^  Cornwall  v.  Eichardson,  By.  &  M.  305,  per  Abbott,  C.  J. 

>  Bamfield  v.  Massey,  1  Camp.  460. 

«  Dodd  V,  Korria,  3  Camp.  519.  *  King  «.  Francis,  3  Esp.  lie* 

*  1  C.  &  P.  100,  n.  a ;  2  Si  Ev.  306,  307. 

•  Bate  V.  Hill,  1  C.  &  P.  100,  per  Park,  J. ;  Murgatroyd  «.  Murgatroyd,  p&t 
Bayley,  J.,  cited  2  St.  Ev.  307,  n.  o.     See  also  R  9.  Clarke,  2  Stark.  R  241. 

^  Brown  v.  Goodwin,  Ir,  Cir.  Rep.  61,  per  Torrens,  J.  Trespass  for 
lednction.     The  daughter  was  asked  questions  tending  to  impeach  her  repu- 
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CHAPTER  III. 

BURTHEN  OF  PROOF. 

§  387.*  A  THIRD  RULE,  which  governs  the  production  of  evi- 
dence, is,  that  the  burthen  of  proof  U^s  on  the  party  who  subatan- 
iiaUy  averts  the  affirmative  of  the  issue.  This  rule  of  convenience, 
which  in  the  Boman  law  is  thus  expressed,  Ei  incumbit  probatio, 
qui  didt,  non  qui  negat*  has  heen  adopted  in  practice,  not  because 
it  is  impossible  to  prove  a  negative,  but  because  the  negative  does 
not  admit  of  the  direct  and  simple  proof  of  which  the  affirmative 
is  capable ; '  and,  moreover,  it  is  but  reasonable  and  just  that  the 
party  who  relies  upon  the  existence  of  a  fact,  should  be  called 
upon  to  prove  his  own  case.  In  the  application  of  this  rule, 
regard  must  be  had  to  the  substance  and  effect  of  the  issue,  and 
not  to  its  grammatical  form ;  for  in  many  cases  the  party,  by 
making  a  slight  alteration  in  the  drawing  of  his  pleadings,  may 
give  the  issue  a  negative  or  affirmative  form,  at  his  pleasure.^ 

§  338.  The  best  tests  that  can  be  devised  for  ascertaining  on 
whom  the  burthen  of  proof  lies,  are,  first,  to  consider  which  party 
would  succeed  if  no  evidence  were  given  on  either  side;'  and, 
secondly,  to  examine  what  would  be  the  effect  of  striking  out  of 
the  record  the  allegation  to  be  proved,  bearing  in  mind  that  the 
onns  must  lie  on  whichever  party  would  fail,  if  either  of  these 
steps  were  pursued.'    For  instance^  if^  in  an  action  of  covenant  or 

*  Gr.  Ev.  §  74,  in  part 

'  Dig.  lib.  22,  tit.  3, 1,  2  ;  Maso.  de  Prob.  Conol  70,  tot  ;  Conol  1128, 
n.  10.     See  Tait.  Ev.  1. 
'  Dimnquet  v,  Pradhonune,  3  Lonia.  R  83,  86. 

*  Soward  v,  Leggatt,  7  C.  &  P.  615,  per  Lord  Abinger. 

^  Amoa  V.  Hughea,  1  M.  ^  Bob.  464,  per  Alderaon,  B.  ;  Belcher  «. 
Hlntoah,  8  C.  ^  P.  721,  per  id.  ;  Doe  v,  Bowlanda,  9  C.  <fe  P.  735,  per 
Cderidge,  J.  ;  Oabom  v,  Thompaon,  2  M.  &  Bob.  256,  per  Erakine,  J.  ; 
Bidgway  v,  Ewbank,  2  id.  218,  per  Alderaon,  B.  ;  Ooach  v.  Ingall,  14  M, 
A  W.  97,  per  id. 

*  Milla  V.  Barber,  1  M.  <fe  W.  427,  per  Alderaon,  B. 
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same  rale  will  prevail  in  an  aotion  brought  agamst  an  attorney 
&r  not  using  due  diligence/  or  against  a  merchant  for  not  loading 
a  sufficient  cargo  on  board  a  ship,  pursuant  to  a  charter-party,* 
or  i^ainst  an  architect  for  not  building  houses  according  to  a 
gpeciflcation,'  and,  indeed,  in  every  case  in  which  the  plaintiff 
grounds  his  right  of  action  upon  a  negative  allegation,  and  where, 
of  course,  the  establishment  of  this  negative  is  an  essential 
element  in  support  of  his  claim/ 

§  339,  On  this  general  rule,  that  the  burthen  of  proof  lies  on 
the  party  holding  the  substantial  affirmative,  some  exceptiona 
have  been  engrafted,  which  should  here  be  noticed.  First,  if  a 
diapiUable  presumption  of  laio  ^  is  in  favour  of  an  affirmative  alle- 
gation,  the  party  who  supports  the  negative  must  call  witnesses 
to  rebut  this  presumption.  For  instance,  where  a  shipper  was 
ebarged,  in  an  action  on  the  case,  with  having  shipped  goods 
dangerously  combustible  on  board  the  plaintiff's  ship,  without 
giving  notice  of  their  nature  to  any  officer  on  board,  whereby 
the  ship  was  burnt,  it  was  held  that,  as  the  omission  to  give 
notice  would  have  been  a  criminal  neglect  of  duty  on  the  part 
of  the  defendant,  the  law  presumed  that  notice  had  been  given, 
and  threw  upon  the  plaintiff  the  burthen  of  proving  the  nega- 
tive.* So,  where  a  landlord  brought  an  action  of  ejectment 
against  his  tenant,  on  an  alleged  forfeiture  by  breach  of  a  covenant 
to  insure  in  some  office  in  or  near  London,  it  was  held  that  the 
omission  to  insure  must  be  proved  by  the  plaintiff,  because  the 
law,  in  favour  of  the  party  in  possession,  will  presume  that  he  has 
satisfied  the  terms  of  the  covenant;  and  had  the  landlord  wished 
to  have  been  relieved  from  the  necessity  of  establishing  this 
negative  proof,  he  might  easily  have  inserted  a  clause  to  that 

^  Shiloock  V.  Passman,  7  C.  <S?  P.  291,  per  Alderson,  B. 
'  Bidgway  v.  Ewbank,  2  M.  &  Bob.  217,  per  Alderson,  B. 
'  Sndih  V.  Davies,  7  C.  &  P.  307,  per  Alderson,  B. 

*  Doe  V.  Johnson,  7  M.  &  Or.  1047,  1060,  per  Tindal,  C.  J. 

'  It  18  only  with  reference  to  disputable  presumptions  of  law  that  this 
mk  applies,  for  if  the  presumption  be  conclusive,  no  evidence  can  be  given 
to  rebut  it ;  if  it  be  merely  one  of  fact,  it  can  only  be  made  through  the 
intervention  of  a  jury.     See  ante,  §§  62,  95,  169—171. 

*  ^nUiams  v.  East  India  Co.^  3  East,  192. 
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his  defence  to  the  action/  So,  if  the  defendant  were  to  plead  that 
he  had  accepted  the  bill  for  his  own  accommodation,  and  that  the 
drawer^  instead  of  getting  it  discounted  for  the  use  of  the  defend* 
ant,  had  indorsed  it  to  a  stranger,  who  had  fraudulently  indorsed  it 
to  the  plaintiff^  after  it  became  due,  or  without  consideration,  and 
the  plaintiff  were  to  traverse  this  last  allegation,  the  burthen  of 
proving  that  the  bill  was  overdue  at  the  time  of  indorsement,  or 
that  no  value  was  given  for  it  by  the  holder,  would  devolve  on  the 
defendant,  because  the  plea  does  not  contain  such  an  allegation  of 
fraud,  as  would  counteract  the  presumption  arising  from  the 
possession  of  the  instrument.' 

§  341.  If,  however,  the  defendant's  plea,  after  disclosing  some 
original  frtiud  or  illegality  in  the  transaction,  as,  for  instance,  afber 
stating  that  the  bill  had  been  obtained  by  fraud  or  duress,  or  had 
been  given  for  gambling  purposes,'  or  had  been  lost  or  stolen, 
were  to  aver  that  the  plaintiff  held  it  without  value,  and  this  last 
bet  were  to  be  traversed  by  the  replication,  the  plaintiff  must 
prove  his  traverse,  because  the  presumption  of  illegality  arising 
from  an  admitted  fraud  will  attach  to  every  subsequent  holder,  and 
render  him  incapable  of  recovering  in  the  absence  of  evidence, 
showing  under  what  circumstances  he  became  possessed  of  the 
bilL^    If,  too,  in  such  a  case  as  that  just  put,  the  plaintiff,  instead 

^  See  per  Alderson,  B.,  in  EUdn  v.  Janson,  13  M.  ^  W.  664. 

'  Lewis  V.  Parker,  4  A.  &  E.  838  ;  Jacob  v.  Hungate,  1  M.  &Rob.  446, 
per  Pioke,  R  ;  Brown  i^.  Philpot,  2  id.  285,  per  Lord  Denman.  In  this 
iMt  case  the  replication  was  de  ii^uria.  See  also  Smith  v.  Martin,  C.  A 
Msnh.  58. 

'  The  &ct  that  a  note  was  given  for  a  wager  on  the  hop  duty  will  not 
nooder  ii  illegal  within  this  role,  for  such  a  wager  is  only  a  promise  which 
the  kw  will  not  enforce,  Fitch  v.  Jones,  24  L.  J.,  Q.  B.,  293  ;  5  £.  <fe  B. 
238,  a  a 

*  See  cases  cited  in  last  four  preceding  notes.  Also  Bingham  v,  Stanley, 
2  Q.  B.  117  ;  1  G.  &  D.  237,  S.  C,  overruling  Lord  Penman's  decision  at 
Nisi  Prias  as  reported  in  9  C.  <k  P.  374.  In  Slkin  v.  Janson,  13  M.  <k  W. 
664,  665,  Alderson,  B.,  observes,  "  But  take  the  case  of  fraud ;— where  the 
defendant,  who  is  sued  upon  a  bill  of  exchange,  pleads  that  it  was  obtained 
feom  the  drawer  by  fruud  on  the  part  of  A.,  and  that  A.  then  indorsed  it  to 
the  holder ;  there  proof  of  the  fraud  renders  it  highly  probable  that  A.,  who 
has  obtain^  the  biU  from  the  drawer  by  fraud,  and  has  not  been  able  to  get 
anything  ftx>m  him,  would  hand  it  over  to  some  one  else,  to  be  the  conduit* 

s 
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madaess  had  been  made  out,  and,  by  ordering  the  party,  who  relied 
upon  the  sanity,  to  be  the  plaintiff,  had  intended  that  the  burthen 
of  proof  should  devolve  upon  him.^  So,  if  a  will  duly  signed  and 
attested  be  impugned  in  the  Court  of  Probate,  on  the  ground  of 
the  testator's  insanity,  the  onus  of  proof  will  lie  on  the  impugner  ;* 
bat  if  it  be  shown  that  the  testator  was  insane  at  any  time  prior 
to  the  date  of  the  will,  or  within  a  few  years  after  that  date,  the 
burthen  of  establishing  his  capacity  to  have  made  the  will  in 
question  will  be  shifted  on  the  propounding  party."^ 

§  343.  When  infancy  is  pleaded  to  an  action  on  contract,  and 
the  replication  relies  on  a  written  and  signed  ratification  of  the 
contract  after  the  defendant  became  of  age,  no  evidence  need  be 
given  by  the  plaintiff  to  show  that  the  defendant  was  of  age  when 
he  signed  the  paper,  but  the  burthen  of  disproving  that  fact  will 
lie  on  the  defendant.^  This  rule  rests  partly  on  the  presumption 
that  a  person  will  not  ratify  a  contract  till  he  is  of  age  to  do  so 
in  a  binding  manner;  partly,  on  the  ground  that  the  replication, 
in  substance,  contains  a  negative  assertion  that  the  defendant 
was  not  a  minor;  and  partly,  on  a  rule  that  will  be  presently 
mentioned,*  which  throws  the  onus  of  proof  on  whichever 
party  has  peculiar  means  of  knowledge  respecting  the  fact  in 
dispute. 

§  344.  On  the  twofold  ground  that  a  prosecutor  must  prove 
every  fact  necessary  to  substantiate  his  charge  against  a  prisoner, 
and  that  the  law  will  presume  innocence  in  the  absence  of  con- 
nncing  evidence  to  the  contrary,  the  burthen  of  proof,  imless 
shifted  by  legislative  interference,  will  fall  in  criminal  proceedings 

'  Fiaak  v,  Frank,  2  M.  <fe  Bob.  314.  See  also  Torberville  v.  Patrick,  4 
a  &  P.  557. 

^  A  contiaiy  role  prevails  in  Massachusetts,  Crowmnshield  v,  Crownin* 
shield,  2  Gray,  524. 

'  Waring  V.  Waring,  6  Moore,  P.  C.  R  341,  355—357,  368,  369,  per 
Ld.  Brongham  ;  QEg,  &  Mar.  Cas.  394 — 396,  S.  C. ;  Fowlis  i^.  Davidson,  6 
Ec.  &  Mar.  Cm.  473,  474,  per  Sir  H.  J.  Fast ;  Orimani  v.  Draker,  6  id. 
420—422,  441,  per  id.  ;  ante,  §  155. 

*  Borthwick  v,  Carruthers,  1  T.  R  648  ;  Hartley  v,  Wharton,  11  A,  & 

E.  934 ;  3  P.  4r  D.  529,  S.  C.  *  Post,  §  347. 

«2 
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proving  atUharity,  consent,  lawful  excuse,  and  the  like,  should  lie 
on  ihe  defendant  Thus,  if  a  party  be  indicted  for  making,  mending, 
or  hanag  in  his  possession  coining  tools,  or  for  conveying  such 
tools,  or  any  coin  or  bullion  out  of  the  Mint;  *  or  for  having  in 
his  possession  instruments  or  materials  for  making,  either  false 
stamps,  in  England,'  or  Ireland,^  or  letter  stamps,*  or  excise  paper,* 
or  pf^r  used  for  making  exchequer  bills,*  bank  notes,'  the  notes 
of  priyate  bankers,"  or  foreign  notes ; '  or  for  manufacturing  paper 
similar  to  that  used  for  postage  covers,'*  or  exchequer  bills;"  or 
for  having  in  possession  such  paper  before  it  has  been  stamped 
and  issued  for  use ; "  or  for  engraving  bank  notes  or  any  part 
thereof^"  the  notes  of  private  bankers,'^  or  foreign  notes ; "  or  for 
liETing  in  possession  counterfeit  dies  for  making  gold  and  silver 
wares,  or  instruments  for  making  such  dies,  or  any  wares  of  gold, 
silyer,  or  base  metal,  having  thereon  forged  dies,'*  or  for  having 
in  possession  hackney-coach  and  stage  plates,  or  drivers*  or  water- 
men's tickets ;'' — ^in  all  these,  and  in  several  other  cognate  offences, 
the  defendant,  by  the  express  language  of  the  statutes  relating  to 
them,  is  bound  to  protect  himself,  by  showing  the  existence  of 
some  lawful  authority  or  excuse. 

§  346.  So,  if  a  party  be  charged  with  having  warlike,  naval, 
ordnance,  or  other  public  stores  in  his  possession,  or  with  con- 
cealing or  selling  such  stores,  he  must,  in  order  to  secure  an 
acqtiittal,  produce  a  certificate  from  the  proper  officer,  authorising 
him  to  act  as  he  has  done.'*  In  any  prosecution,  too,  imder 
the  directioii  of  the  Commissioners  of  Customs,  in  respect  of 


»  2  Will  4,  c.  34,  §§  10,  11,  12.  «  3  &  4  WilL  4,  c.  97,  §  13. 

»  66  Oeo.  3,  a  66,  §  62.  *  3  ib  4  Vict,  c.  96,  §  22. 

•  2  WaL  4,  c  16,  §  3  ;  11  &  12  Vict.,  c.  121,  §  18. 

*  5  A  6  Vict,  c.  66,  §  9.  '  11  Geo.  4  <b  1  WilL  4,  c  66,  §  13. 
.   •  11  Geo.  4  &  1  WilL  4,  c.  66,  §  17.  •  Id.  §  19. 

**  3  &4  Vict.,  c.  96,  §  29.  "  6  &  6  Vict.,  c.  66,  §  9. 

"  3  «b  4  Vict,  a  96,  §  30  ;  6  &  6  Vict.,  c.  66,  §  10. 

"  11  G€a  4.  &  1  WilL  4,  c.  66,  §§  15, 16.       "  Id.  §  18.        "  Id.  §  19. 

"  7  A  8  Vict,  c.  22,  §§  2,  3. 

"  1  &  2  WiU.  4,  c.  22,  §  26  ;  2  <fe  3  WilL  4,  c.  120,  §  32  ;  6  4r  7  Vict., 
a  86,  §  20. 

"  9  A  10  WilL  3,  c.  41,  §  2 ;  9  Geo.  1,  c  8,  §  3  ;  64  Goo.  3,  c  60 ; 
65  Geo.  3,  c.  127,  §  2  ;  39  &  40  Geo.  3,  c  89,  §  1. 
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and  wltuch  may  here  be  noticed  as  a  second  exception  to  the 
general  rule,  that  the  bnrthen  of  proof  lies  on  the  party  who  sub- 
stantially alleges  the  affirmatiye.  The  exception  is  this,  that 
where  the  subject-matter  of  the  allegation  Ues  peculiarly  vnthin 
the  knowledge  of  one  of  the  parties,  that  party  must  prove  it, 
whether  it  be  of  an  affirmative  or  a  negative  character,  and  even 
though  there  be  a  presumption  of  law  in  his  favour.*  Thus,  if  an 
action  for  penalties  be  brought  against  a  person  for  practising  as 
an  apothecary  without  a  certificate,'  it  is  evident  that  the  plaintiff 
would,  independent  of  this  exception,  be  bound  to  prove  the  want 
of  a  certificate ;  for  first,  though  the  allegation  be  in  a  negative 
form,  its  proof  is  essential  to  the  plaintiff's  case ;  and  secondly, 
the  law  recognises  a  general  presumption  that  the  defendant  would 
not  transgress  the  provisions  of  a  statute ;  still,  as  the  defendant 
is  peculiarly  cognisant  of  the  fact,  whether  or  not  he  has  obtained 
a  certificate,  and,  if  he  has  obtained  one,  can  have  no  difficulty  in 
producing  it,  the  law,  which  is  founded  on  general  convenience, 
will  compel  him  to  do  so.^ 

§  348.  This  exception  equally  prevails  in  all  civil  or  criminal 
proceedings  instituted  against  parties  for  doing  acts  which  they 
are  not  permitted  to  do  unless  duly  qualified;  as  for  selling 
liquors,  sporting,^  exercising  a  trade  or  profession,  and  the  like.^ 

'  Dickson  v.  Evans,  6  T.  B.  60,  per  Ashhnrst,  J.  In  B.  v.  Turner,  5 
M.  &  SeL  206,  Bayley,  J.,  says,  *^I  have  always  understood  it  to  be  a  general 
mle,  that  if  a  negative  averment  be  made  by  one  party,  which  is  peculiarly 
within  the  knowledge  of  the  other,  the  party  within  whose  knowledge  it 
Hm,  and  who  asserts  the  affirmative,  is  to  prove  it,  and  not  he  who  avers 
the  negative :"  but  in  Elkin  v.  Janson,  13  M.  A  W.  662,  Mr.  Baron 
Aldenon,  while  commenting  on  that  passage,  observed,  "I  doubt,  as  a 
genenl  rule,  whether  those  expressions  are  not  too  strong.  They  are  right 
as  to  the  weight  of  the  evidence,  but  there  should  be  some  evidence  to  start 
it,  in  order  to  cast  the  onus  on  the  other  side." 

^  Under  55  Geo.  3,  a  194. 

'  Apoth.  Co.  V,  Bentley,  By.  &  M.  159,  per  Abbott,  C.  J. 

*  The  Act  of  1  &  2  Win  4,  c.  32,  which  relates  to  Game,  enacts  in  §  42, 
that,  "  it  shall  not  be  necessary  in  any  proceeding  against  any  person  under 
that  Act,  to  negative  by  evidence  any  certificate,  license,  consent,  authority, 
or  other  matter  of  exception  or  defence  ;  but  that  the  party  seeking  to  avail 
himself  of  any  such  certificate,  license,  consent,  authority,  or  other  matter 
of  exception  or  defence,  shall  be  bound  to  prove  the  same." 

K  V.  Tomer,  5  M.  &SeL  206  ;  Smith  «.  Jeffiies,  9  Ftioei  257  ;  Harri- 
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that  the  duty  of  beginning  is  seldom  a  matter  of  indifference,  but 
is  generally  regarded  as  an  object  which  it  is  important  either  to 
attain  or  to  avoid,  according  to  the  circumstances.  The  question, 
therefore,  is  frequently  discussed  with  much  spirit ;  and  as  the 
principles  which  govern  the  right  are  difficult  of  application,  and, 
moreover,  are  not  very  distinctly  understood,  the  decisions  are 
alike  numerous  and  conflicting.  A  lengthened  examination  of 
these  decisions  would  be  misplaced  in  a  work  of  this  nature,  but 
perhaps  a  few  general  rules  may  be  laid  down,  that  will  be  found 
of  practical  value. 

§  350.  The  first  general  rule  on  this  subject  is,  that  the  party  an 
whom  ike  onus  probcmdi  lies^^  as  developed  on  the  record,  must 
hegm.  It  has  been  sometimes  asserted,  that  the  right  of  beginning 
belongs  to  the  party  on  whom  the  affirmative  of  the  issue  lies ; 
but  this  assertion,  if  literally  understood,  is  by  no  means  accurate, 
amce,  as  we  have  seen,  it  does  not  apply  to  cases,  where  either  the 
affirmative  allegation  is  supported  by  a  legal  presumption,  or  the 
truth  of  the  negative  averment  is  peculiarly  within  the  knowledge 
of  the  party  who  relies  on  it.'  Indeed,  the  rule  as  stated  above 
is  subject  to  some  exceptions^  which  it  will  be  convenient  here 
to  notice.  And,  first,  if  the  defendant  will  admit  at  the  trial 
the  whole  prima  facie  case  of  the  plaintiff^  he  will  be  entitled  to 
begin,  provided  he  could  not,  by  his  pleading,  have  made  this 
admission  at  an  earlier  period.  For  instance,  if  a  party,  claiming 
I»remi8es  as  heir  at  law  of  the  person  last  in  possession,  brings  an 
action  of  ejectment  against  a  devisee  under  such  person's  will,  the 
defendant,  as  it  seems,  is  entitled  to  begin,  on  admitting,  not  only 
that  the  plaintiff  is  heir,  but  that  the  ancestor,  through  whom  he 
chums,  died  seised  of  the  estate.^ 

§351.  But  this  exception  will  be  strictly  confined  to    cases 

'  Ab  to  the  beet  tests  of  the  onus  proband!,  see  ante,  §  338. 

'  Best  <'  On  Bight  to  Begm,''  29.     See  ante,  §§  339,  347. 

'  Goodtitle  V.  Braham,  4  T.  R  498  ;  Doe  t^.  Brayne,  5  Com.  R  670— 
674  ;  Doe  v.  Barnes,  1  M.  ^  Rob.  386,  per  Lord  Denman  ;  Doe  v.  Smart, 
ii  476,  per  Gnmey,  R,  after  consulting  Patteson,  J.  In  this  last  case  the 
defendant  was  allowed  to  begin,  though  the  pkinti£f,  as  to  part  of  the  pre- 
mises, was  prepared  to  proTe  that  he  was  assignee  of  an  outstanding  term. 
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in  cases,  where  the  defendant  conld  not,  by  the  forms  of  pleading, 
have  made  his  admission  at  an  earlier'  period.  If,  therefore,  in 
an  action  of  trespass,  the  defendant  chooses  to  plead  not  guilty, 
or  if  to  an  action  on  a  bill  of  exchange,  he  traverses  the  acceptance 
or  indorsement,  he  cannot  at  the  trial,  by  offering  to  admit  the 
plaintiff's  right  to  a  verdict  on  these  issues,  claim  the  privilege  of 
beginning,  whatever  special  pleas  may  be  placed  on  the  record ; 
bat  if  he  wishes  to  begin,  he  must  first,  by  a  judge's  order,  with- 
draw the  pleas  which  he  seeks  to  abandon.*  In  an  action  for 
goods  sold  and  delivered,  where  a  rule  of  Court  had  been  obtained 
by  consent,  ordering  the  defendant  to  admit  the  plaintiff's  case, 
it  has  been  held  that  the  plaintiff  was  still  entitled  to  begin  and 
state  the  facts.' 

§  353.  Another  exception  to  the  rule  under  discussion  rests 
upon  the  broad  principle  of  public  convenience  and  justice,  and 
provides  that  the  plaintiff  shall  begin  in  all  actions  where  he 
seeks  suhstantial  and  unUquidated  damages,  though  the  general 
issue  be  not  pleaded,  and  the  affirmative  lie  upon  the  defendant. 
.This  doctrine  was  promulgated  by  a  majority  of  the  judges  many 
years  back,  as  applicable  to  actions  for  libel,  slander,  and  injuries 
to  the  person;^  and  the  Court  of  Queen's  Bench  has  since 
extended  its  operation  to  actions  of  covenant  and  assumpsit,  and 
indeed,  as  it  would  seem,  to  all  actions,  where  the  plaintiff  is 
seeking  to  recover  actual  damages  of  an  unascertained  amount. 

§  354.  The  case  which  establishes  this  important  exception  is 
that  of  Mercer  t;.  Whall,^  and  the  language  of  Lord  Denman,  in 

'  Pontifex  v.  Jolly,  9  C.  <fe  P.  202,  per  Alderson,  B.  ;  Price  v.  Seaward, 
C.  k  Marsh.  23,  per  Wightman,  J.  See  also  Rawlins  v.  Desborough,  2  M. 
it  Bob.  330. 

'  Thwaitea  v.  Sainsbory,  5  C.  <fe  P.  69,  per  Tindal,  C.  J.  See  also  Tor* 
benrille  v.  Patrick,  4  C.  <fe  P.  557. 

'  Carter  v.  Jones,  6  C.  <fe  P.  64 ;  1  M.  <fe  Rob.  281,  S.  C.  ;  Mercer  f. 
Whall,  5  Q.  B.  462,  per  Lord  Denman.  It  deserves  notice  that  Parke,  B., 
never  assented  to  this  exception,  bnt  has  always  been  of  opinion  that  ^*  in 
aQ  oases,  he  on  whom  the  burthen  of  proof  lay  ought  to  begin." 

^  5  Q.  R  447.  That  was  an  action  of  covenant  by  an  attorney's  clerk 
for  improperly  dismissing  him,  to  which  the  defendant  had  pleaded,  that  the 
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the  plaintiff  will  not  say  whether  or  not  he  intends  to  proceed  for 
substantial  damages.^ 

§  356.  A  second  general  mle  respecting  the  right  to  begin  is, 
ihsiifthe  record  contains  several  issues^  and  the  burthen  of  proving 
any  one  of  them  lies  on  the  plaintiffs  he  is  entitled  to  begin^  provided 
he  wiU undertake  to  give  evidence  upon  it*  This  mle  will  equally 
prevail,  thongh  it  clearly  appears,  as  matter  of  calculation,  that 
if  *the  defendant  should  eventually  succeed  on  one  of  the  issues 
which  he  is  bound  to  prove,  the  plaintiff  will  recover  nothing  on 
the  issue  which  lies  upon  him.'  But  the  proviso  at  the  end  of 
the  rule  constitutes  a  material  part  of  it ;  and,  therefore,  if  to 
some  special  count,  claiming  liquidated  damages,  the  plaintiff 
adds  the  common  money  counts,  and  the  defendant,  confessing 
and  avoiding  the  former,  pleads  the  general  issue  to  the  latter, 
this  will  not  entitle  the  plaintiff  to  begin,  unless  in  fact  he  intends 
to  rely  on  the  common  money  counts,  and^  to  adduce  evidence  in 
support  of  them,  for  the  only  object  of  an  opening  is  to  explain  to 
ihe  jury  the  fetcts  which  are  to  be  proved  by  the  witnesses.^ 

§  357.  If  several  issues  be  joined,  some  of  which  lie  on  either 
party,  tJie  plaintiff  may,  at  his  option,  go  into  the  whole  case  in 
the  first  instance,  or  he  may  content  himself  with  adducing 
evidence  in  support  of  those  issues  which  he  is  bound  to  prove, 
reserving  the  right  of  rebutting  his  adversary's  proofs,  in  the 
event  of  the  defendant  establishing  a  prim&  facie  case  with  respect 
to  the  issues  which  lie  upon  him.^    The  latter  course  is  the  one 

1  Chapman  v.  BawBon,  8  Q.  B.  673. 

^  Rawlins  v.  Desborough,  2  M.  <S^  Bob.  328,  per  Lord  Deninan. 

'  Cripps  V.  Wells,  C.  &  Marsh.  489,  per  Bolfe,  B.  ;  recognised  in  Booth 
r.  mbis,  16  M.  &  W.  669  ;  4  DowL  A  L.  52,  S.  C. 

*  &nart  v.  Bayner,  6  C.  <fe  P.  721,  per  Parke,  B.  ;  Mills  v,  Qddy,  id. 
728,  per  id.,  overruling  Homan  v.  Thompson,  id.  717  ;  Faith  v,  Mlntyre, 
7  C.  dj  P.  44,  per  id.  See  Edge  v,  Hillary,  3  C.  &  Kir.  43.  There,  to  an 
action  for  goods  sold,  defendant  pleaded  except  as  to  £150  the  general  issue^ 
and  as  to  that  stun  a  special  plea.  The  plaintiff's  particulars  limited 
his  demand  to  £150.  Held  by  Lord  Campbell  that  defendant  should 
begin. 

^  Formerly,  when  either  by  pleading  or  notice,  the  defence  was  known, 
the  plaintiff  was  bonnd  to  open  his  whole  case.  Bees  v.  3mith,  2  Stark.  B. 
30  ;  but  this  practioei  having  been  found  inconvenient,  has  been  abandoned  ; 
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ease,  and  considerable  latitude  will  necessarily  be  granted  to  the 
judge  in  the  exercise  of  his  discretion.*  Thus,  where  a  plaintiff 
in  ejectment  made  out  apiima  facie  case  as  heir-at-law,  which  was 
met  by  a  will  being  proved  for  the  defendant,  he  was  permitted, 
in  reply,  to  put  in  a  subsequent  will  whereby  the  estates  claimed 
were  devised  to  himself;  for  although  this  will  proved  him  to  be 
entitled  to  the  premises  as  devisee,  and  thus  set  up  a  title 
different  from  that  on  which  he  originally  relied,  it  operated  also 
as  a  revocation  of  the  former  will,  and  thus  demolished  the 
defendant's  case.'  So,  in  an  action  on  the  case  for  negligent 
driving,  where  the  plaintiff,  as  confirmatory  evidence  of  the 
defendant's  having  conmiitted  the  injury,  had  offered  proof  that 
about  the  time  in  question,  the  defendant  was  at  Layton  where 
ihe  collision  took  place,  and  the  defendant  had  called  witnesses 
to  show  that  he  was  then  at  Bichmond,  Lord  Denman  refused  to 
exclude  further  witnesses,  who  were  tendered  by  the  plaintiff  to 
prove  that  the  defendant  was  not  at  Bichmond,  but  at  Layton,  when 
the  accident  occurred.'  This  case  certainly  carries  the  privilege  of 
adducing  evidence  in  reply  to  its  extreme  limit,  for  although  the 
plaintiff  was  at  liberty  to  disprove  the  alibi  by  showing  that  the 
defendant  was  not  at  Bichmond,  yet  when  the  witnesses  went  on 
to  prove  that  he  was  at  Lajrton,  they  not  only  gave  evidence  which 
ought  to  have  been  submitted  to  the  jury  in  the  first  instance,  but 
confirmed  that  which  was  actually  given  in  chief,  and  which  con« 
sequently  should  have  then  been  exhausted.^  Where  the  issue 
turned  on  the  soundness  of  a  horse  which  was  exhibited  to  the 
jury  during  the  defendant's  case,  the  plaintiff  was  not  allowed  to 
recall  his  veterinary  witnesses,  who  had  attended  the  view,  to 
give  their  opinion  respecting  his  soundness,  these  gentlemen 
having  had  an  opportunity  of  inspecting  the  horse  before  the 
plaintiff's  case  had  closed."^ 

§  860.  The  question  respecting  the  right  to  begin  is  a  matter  of 


*  Wright  V.  Wiloox,  19  L.  J.,  0.  P.,  333  ;  9  Com.  B.  660,  a  C. 
'  Doe  V.  Godey,  2  M.  <t(  Bob.  243,  per  Lord  Denman. 

'  BriggB  t^.  Aynsworth,  2  M.  &  Bob.  163. 

*  See  note  a  to  S.  C.  pp.  169,  170. 

*  Osborn  v,  Thompson,  2  M.  <b  Rob.  254,  per  Erskine,  J. 
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ft  strict  right  to  reply  generally,  if  the  charge  be  a  joint  one, 
thoQgh,  if  the  charges  be  separate,  as  for  stealing  and  receiving, 
he  should  confine  his  remarks  to  the  case  of  the  party,  for  whom 
witnesses  have  appeared.*  '*  If  the  only  evidence  called  on  the 
part  of  a  prisoner  is  evidence  to  character,  although  the  counsel 
for  the  prosecution  is  entitled  to  the  reply,  it  will  be  a  matter  for 
his  discretion  whether  he  will  use  it  or  not.  Gases  may  occur  in 
which  it  may  be  fit  and  proper  to  do  so."  *  Whether  the  counsel 
for  the  plaintiff  or  the  prosecution  will  be  entitled  to  reply,  if 
the  defendant,  without  adducing  evidence,  opens  new  facts,  is  a 
point  which  is  not  yet  clearly  decided ;  but  the  better  opinion  is 
that  no  such  right  can  be  claimed,  though  the  judge  in  his 
discretion  might,  in  a  flagrant  case,  permit  its  exercise.' 

§  862.  On  the  trial  of  ptiiUc  prosecutions,  whether  for  felony 
or  misdemeanor,  instituted  by  the  Crown,  the  law  officers  of  the 
Crown  and  those  who  represent  them,  are  in  strictness  entitled 
to  reply,  although  no  evidence  be  adduced  on  the  part  of  the 
defendant ;  *  but  as  this  is  a  privilege,  or  rather  a  prerogative, 
which  stands  opposed  to  the  ordinary  practice  of  the  courts, 
the  true  Mend  of  justice  will  do  well  to  watch  with  jealousy  the 
parties  who  are  entitled  to  exercise  it.  Mr.  Home,  so  long  back  as 
the  year  1777,  very  properly  observed,  that  the  Attorney-General 

'  R.  V,  Hayes,  2  M.  &  Rob.  155,  per  Parke,  B.,  and  Coltman,  J.  ;  R  v. 
Blackburn,  6  Cox,  Cr.  Oas.  339,  per  Talfonrd  and  WiUiamB,  Js. ;  R.  v. 
Jordan,  9  C.  <J?  P.  118,  per  Williams,  J. 

'  Resolution  of  the  judges,  7  C.  <t(  P.  676. 

'  Crerarv.  Sodo,  M.  <t(  M.  85,  per  Lord  Tenterden;  3  C.  <J^  P.  10,  S.  C. 
See,  in  &vonr  of  the  right,  R  v.  Home,  20  How.  St.  Tr.  664  ;  R.  v.  Big- 
nold,  D.  t  R,  N.  P.  R,  59,  per  Abbott,  C.  J.  ;  4  D.  &  R  70,  S.  0.  ; 
R.  «.  Carlile,  6  C.  &  P.  643,  per  Park,  J.  ;  Best  "  On  Bight  to  Begin," 
92—94  ;  against  it.  Best  "  On  Bight  to  Begin,''  94—99  ;  Faith  v.  M*In- 
tyre,  7  C.  A?  P.  46,  per  Parke,  B.  ;  Stephens  v.  Webb,  7  C.  <J?  P.  60  ;  R  v. 
Abingdon,  Pea.  R  236,  per  Lord  Kenyon  ;  Naish  v.  Brown,  2  C.  <S^  Kir. 
219,  per  Pollock,  C.  B. 

*  Resolution  of  the  judges,  7  C  <J?  P.  676  ;  R  v.  Home,  20  How.  St. 
Tr.  664,  per  Lord  Mansfield.  ;  R.  v,  Marsden,  M.  <S;  M.  439,  per  Loid 
Tenterden.  The  same  unjust  rule  prevails  in  the  Court  of  Exchequer,  in  all 
caaes  where  the  Crown  is  concerned.  Marq.  of  Chandos  v.  Comrs.  of  Liland 
Bevenne,  6  Ex.  R  464  ;  2  L.  M.  <k  P.  311,  S.  C,  nom.  D.  of  Buckingham 
V.  ComiB.  of  Inland  Revenue. 
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CHAPTER   IV. 

BEST  EVIDEKCE. 

§363.'  The  foubth  rule,  which  governs  the  production  of 
eyidence,  requires  that  the  best  evidence,  of  which  the  caee  in  it$ 
nature  is  eusceptible,  should  always  be  presented  to  the  jury.  This 
rule  does  not  demand  the  greatest  amount  of  evidence,  which  can 
possibly  be  given  of  any  fact;  but  its  design  is  to  prevent  the 
introdaction  of  any,  which,  from  the  nature  of  the  case,  supposes 
that  better  evidence  is  in  the  possession  of  the  party.  It  is 
adopted  for  the  prevention  of  fraud ;  for  when  better  evidence  is 
withheld,  it  is  only  fair  to  presume,  that  the  party  has  some 
sinister  motive  for  not  producing  it,  and  that,  if  offered,  his  design 
would  be  frustrated.'  The  rule  thus  becomes  essential  to  the 
pure  administration  of  justice.  In  requiring  the  production  of  the 
best  evidence  applicable  to  each  particular  fiEkct,  it  is  meant,  that 
no  evidence  shall  be  received,  which  is  merely  substitutionary  in 
its  nature,  so  long  as  the  original  evidence  is  attainable.'  Thus, 
depositions  are  in  general  admissible,  only  after  proof  that  the 
parties  who  made  them  cannot  themselves  be  produced.^  So,  a 
preliminary  agreement,  which  has  been  followed  up  by  the  exe* 
cution  of  a  deed  of  conveyance,  cannot  be  admitted  as  evidence  to 
show  what  parcels  were  subsequently  conveyed.*  But  every  title 
by  deed  must  be  proved  by  the  production  of  the  deed  itself,  if  it 
be  within  the  power  of  the  party ;  for  this  is  the  best  evidence 
of  which  the  case  is  susceptible ;  and  its  non-production  raises 
a  presumption,  that  it  contains  some  matter  of  defeasance.     If 


^  Gr.  Ev.  §  82,  in  part 

*  See  per  Best,  C.  J.,inStrotheri?.  Barr,  6Bing.  151 ;  perHohoyd,  J.,  in 
Brewrterw.  SeweU,  3  B.  &  A.  302 ;  per  Jervis,  0.  J.,  in  Twyman  v.  Knowles,  13 
Com.  B.  224 ;  Clifton  t^.  U.  S.,  4  Howard,  S.  Ct.  R  247,  248,  per  Nelson,  J. 

*  1  PhiL  Ev.  418  ;  1  St.  Ev.  600  ;  Glassfl  Ev.  266—278  ;  Tayloe  v. 
Biggs,  1  Peters,  691,  696  ;  U.  S.  v.  Reybnm,  6  Peters,  352,  367  ;  Minor 
V.  TSDotoon,  7  Peters,  100,  101. 

*  B.  N.  P.  239.  *  WUliams  v.  Morgan,  15  Q.  B.  782. 

▲  ▲2 
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Even  where  it  is  necessary  to  prove  negatively  that  an  act  was 
done  without  the  consent,  or  against  the  will,  of  another,  the 
person  whose  will  or  consent  is  denied,  need  not,  as  we  have 
seen,  be  himself  called.* 

§  365.'  This  role  naturally  leads  to  the  division  of  evidence  into 
FRDLABY  and  SEGONDABY.  Primary  evidence  is  what  has  been  just 
mentioned  as  the  best  or  highest  evidence,  or,  in  other  words,  it  is 
that  kind  of  proof  which,  in  the  eye  of  the  law,  affords  the  greatest 
certainty  of  the  fact  in  question.  Until  it  is  shown  that  the  pro- 
daction  of  this  evidence  is  out  of  the  party's  power,  no  other  proof 
of  the  fact  is  in  general  admitted.  All  evidence  falling  short  of 
this  in  its  degree  is  termed  secondary.  The  question  whether 
endence  is  primary  or  secondary  has  reference  to  the  nature  of 
the  case  in  the  abstract,  and  not  to  the  peculiar  circumstances 
under  which  the  party,  in  the  particular  cause  on  trial,  may  be 
placed.  It  is  a  distinction  of  law,  and  not  of  fact;  referring  only 
to  the  qualUy,  and  not  to  the  strength  of  the  proof.  Evidence, 
which  carries  on  its  face  no  indication  that  better  remains  behind, 
is  not  secondary,  but  primary. 

§  366.*  But  though  all  information  must,  if  possible,  be  traced 
to  its  fountain  head,  yet  if  there  be  several  distinct  sources  of 
information  of  the  same  fact,  it  is  not  in  general  necessary  to  show 
that  they  have  all  been  exhausted,  before  recourse  can  be  had  to 
secondary  evidence  with  respect  to  one  of  them.^  For  instance,  if 
it  be  requisite  to  prove  that  a  collector,  who  is  a  stranger  to  the 
snit,  has  recisived  certain  sums  of  money,  that  fact  may  obviously 
be  established  by  calling,  either  the  collector  himself,  or  the  parties 
who  paid  him,  and  both  these  modes  of  proof  are  equally  primary. 


*  Ante,  §  344  ;  R.  v.  Hazy,  2  C.  &  P.  468  ;  R  v.  Allen,  1  Moo.  C.  0. 
154 ;  R.  V.  Hurley,  2  M.  ^  Bob.  473,  where  held  that,  on  an  indictment 
for  forgiDg  a  cheque,  the  party,  whose  name  is  supposed  to  be  forged,  need 
not  be  called,  either  to  disprove  the  handwriting,  or  to  show  that  he  did  not 
authorise  any  other  party  to  use  his  name. 

'  Gr.  £y.  §  84,  in  part  '  Or.  Ev.  §  84,  as  to  first  four  lines. 

*  Cutbush  V.  Gilbert,  4  Serg.  &  Raw.  656  ;  U.  S.  v,  Gibert,  2  Sunm.  Id, 
80,  81 ;  1  Ph.  By.  421. 
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observes :  *'  I  seldom  pass  a  day  in  a  Nisi  Frius  court  without 
wishing  that  there  had  been  some  written  statement  evidentiary  of 
the  matters  in  dispute.  More  actions  have  arisen,  perhaps,  from 
want  of  attention  and  observation  at  the  time  of  a  transaction, 
from  the  imperfection  of  human  memory,  and  from  witnesses  being 
too  ignorant,  and  too  much  under  the  influence  of  prejudice,  to 
give  a  true  account  of  it,  than  from  any  other  cause.  There  is 
often  a  great  difficulty  in  getting  at  the  truth  by  means  of  parol 
testimony.  Our  ancestors  were  wise  in  making  it  a  rule,  that  in 
all  cases  the  best  evidence  that  could  be  had  should  be  produced; 
and  great  writers  on  the  law  of  evidence  say,  if  the  best  evidence 
be  kept  back,  it  raises  a  suspicion  that,  if  produced,  it  would 
falsify  the  secondary  evidence  on  which  the  party  has  rested  his 
case.  The  first  case  these  writers  refer  to  as  being  governed  by 
this  rule  is,  that  where  there  is  a  contract  in  writing,  no  parol 
testimony  can  be  received  of  its  contents,  unless  the  instrument 
be  proved  to  have  been  lost."  '  One  of  the  main  reasons  for  the 
adoption  of  this  rule  is,  that  the  Court  may  acquire  a  knowledge 
of  the  whole  contents  of  the  instrument,  which  may  have  a  very 
different  effect  from  the  statement  of  a  part.' 

§  368.  It  cannot  be  denied  that  these  authorities  and  reasons 
are  entitled  to  the  greatest  weight,  and  the  rule  in  general  is 
undoubtedly  a  wise  one ;  but  those  who  watch  its  practical  working 
must  be  strangely  prejudiced  in  its  favour,  if  they  are  blinded  to 
the  cruel  injustice  which  a  strict  observance  of  it  too  frequentiy 
entails  upon  parties,  in  consequence  of  the  stamp  laws.'  Becent 
legislation,  it  is  true,  has  done  much  to  alleviate  the  oppressive 
operation  of  those  laws,  so  far  as  the  administration  of  justice  is 
concerned.  In  the  criminal  courts,  no  objection  can  now  be  taken 
to  the  admissibility  of  any.  document  in  evidence  for  want  of  a 
sufficient  stamp  ;^  and  in  the  civil  courts  an  attempt  has  been 

'  Stroiher  v.  Barr,  5  Bing.  151.         '  The  Queen's  case,  2  B.  &  B.  287. 

'  See  per  Lord  Tenterden,  in  Beid  v.  Batte,  M.  &  M.  414. 

*  17  A  18  Vict,  c.  83,  §  27,  enacts,  tliat  "  every  installment  liable  to 
ttamp  doty  shall  be  admitted  in  evidence  in  any  criminal  proceeding, 
althong^  it  may  not  have  the  stamp  required  by  law  impressed  thereon  or 
affixed  thereto.''    The  Irish  Common  Law  Procedure  Act,  1856,  19  &  20 
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The  Common  Law  Procedure  Act  of  1854  foriher  enacts,  in  §  31/ 
that  "  no  new  trial  shall  be  granted  by  reason  of  the  ruling  of  any 
judge  that  the  stamp  upon  any  document  is  sufficient,  or  that  the 
document  does  not  require  a  stamp ;"  and  this  provision, — ^which 
impliedly  restrains  a  judge  at  Nisi  Prius  from  reserving  for  the 
Court  any  question  respecting  the  sufficiency  of  the  stamp  on  a 
document  admitted  by  him  at  the  trial,' — will  doubtless  be  pro- 
ductive  of  much  benefit  to  the  suitor,  by  relieving  him  from  the 
amioyance  and  cost  of  a  second  inquiry  into  a  matter,  which 
cannot  have  any  possible  connexion  with  the  real  question  in 
dispute. 

§  369.  Betuming  now  to  the  rule,  which  requires  the  contents 
of  a  document  to  be  proved  by  the  document  itself,  if  its  produc- 
tion be  possible,  it  will  be  found  that'  the  cases  on  the  subject 
may  be  arranged  into  three  classes ;  ihe  first  class  relating*io  those 
instruments  which  the  law  requires  to  be  in  writing  ;  the  second^ 
to  those  contracts  which  the  parties  have  put  in  writing ;  and  the 
thirds  to  all  other  writings,  the  existence  or  contents  of  which  are 
disputed,  and  which  are  material  to  the  issue.^ 

§  370.*  And,  first,  oral  evidence  cannot  be  substituted  for  any 
instrument  which  the  law  requires  to  be  in  writing ;  such  as  records, 
public  and  judicial  documents,  official  examinations,  deeds  of  con- 
veyance of  lands,  wills,  other  than  nuncupative,  acknowledgments 
under  Lord  Tenterden's  Act,  promises  to  pay  the  debt  of  another 
person,  and  other  writings  mentioned  in  the  Statute  of  Frauds.  In 
all  these  cases  the  law  having  required  that  the  evidence  of  the 
transaction  should  be  in  writing,  no  other  proof  can  be  substituted 
for  that,  so  long  as  the  writing  exists,  and  is  in  the  power  of  the 
party.    Thus,  for  example,  parol  evidence  is  inadmissible  to  prove 


'  The  IriBh  Act,  19  t  20  Vict.,  c.  102,  contains  in  §  37  a  similar 
provision. 

'  Siordet  r.  Kuczinski,  17  Com.  B.  251 ;  Tattersall  r.  Feamley,  id.  368. 

'  Gr.  Ey.  §  85,  in  part. 

^  The  question  how  far  witnesses  may  be  cross-examined  as  to  written 
itatements  made  by  them  without  producing  the  writings,  will  be  discussed 
ImaafUr.     See  post,  §  1301,  et  seq. 

*  Gr.  Ev.  §  86|  as  to  first  six  lines. 
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that  case  exists,  but  as  the  best  evidence  which  the  circumstances 
admit  of  being  produced.  So,  if  the  prisoner  was  examined  on 
two  occasions,  or  with  reference  to  two  offences,  and  the  exami- 
nation, signed  by  the  magistrates,  relates  only  to  what  occurred  on 
one  occasion,^  or  with  respect  to  one  offence,'  the  prosecutor  may 
call  any  party,  who  can  speak  to  statements  made  by  the  prisoner 
in  that  part  of  the  inquiry  not  included  in  the  written  examination. 
In  like  manner,  if  a  witness,  having  given  a  written  deposition  in 
a  cause,  has  afterwards  testified  orally  in  court,  parol  evidence 
may,  in  the  event  of  his  death,  be  given  of  his  viv&  voce  testimony 
notwithstanding  the  existence  of  the  deposition ;'  for  in  this  last 
case,  as  two  independent  sources  of  information  exist,  the  party 
who  relies  on  the  evidence  may,  at  his  discretion,  have  recourse  to 
either. 

§  372.^  In  the  second  place,  oral  proof  cannot  be  substituted 
for  the  written  evidence  of  any  contract  which  the  parties  have  put 
in  writing.  Here  the  written  instrument  may  be  regarded,  in 
some  measure,  as  the  ultimate  fact  to  be  proved,  especially  in  the 
case  of  negotiable  securities ;  and  in  all  cases  of  written  contracts, 
the  writing  is  tacitly  considered  by  the  parties  themselves  as  the 
only  repository  and  the  appropriate  evidence  of  their  agreement. 
The  written  contract  is  not  collateral,  but  is  of  the  very  essence 

of  the  transaction ;  *  and,  consequently,  in  all  proceedingSj  civil  or 

-  —  — • —  

^  K  V.  Wilkmson,  8  C.  ib  P.  662,  per  Parke,  B.,  and  littledale,  J.  } 
K  V.  Chziaiopher,  2  C.  <fe  Kir.  994 ;  1  Ben.  536,  S.  C. 

*  K  9.  Harris,  1  Moo.  C.  0.  338. 

>  Tod  V.  E.  of -Winchelsea,  3  C.  <!(r  P.  387,  per  Lord  Tenierden. 

9<  Gr.  Ev.  §  87,  in  part. 

^  See  R  «.  Castle  Morton,  3  B.  ib  A.  690,  per  Abbott,  C.  J.  The  prin- 
ctples  on  which  a  document  is  deemed  part  of  the  essence  of  any  transaction, 
and  consequently  the  best  or  primary  proof  of  it,  are  thus  explained  by 
Domat : — "  The  force  of  written  proof  consists  in  this ;  men  agree  to  pre- 
serve by  writing  the  remembrance  of  past  events,  of  which  they  wish  to 
create  a  memorial,  either  with  the  view  of  laying  down  a  rule  for  their  own 
gnidanoe,  or  in  order  to  have,  in  the  instrument,  a  lasting  proof  of  the  truth 
of  what  is  written.  Thus  contracts  are  written,  in  order  to  preserve  the 
menuffial  of  what  the  contracting  parties  have  prescribed  for  each  other  to 
do,  and  to  make  for  themselves  a  fixed  and  immutable  law,  as  to  what  has 
been  agreed  on.  .  So,  testaments  are  written,  in  order  to  preserve  the 
remembrance  of  what  the  party,  who  has  a  right  to  dispose  of  his  property. 
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entirely  separate  from  that  included  in  the  agreement,  and  was  in 
&ct  done  onder  a  distinct  order,  the  plaintiff  was  bound  to  produce 
the  original  agreement,  since  it  might  furnish  evidence,  not  only 
that  the  items  sought  to  be  recovered  were  not  included  therein, 
but  also  of  the  rate  of  remuneration  which  the  parties  had  agreed 
upon.*  So,  where  an  auctioneer  delivered  to  a  bidder,  to  whom 
lands  were  let  by  auction,  a  written  paper  signed  by  himself ^  con- 
taining the  terms  of  the  lease,  the  landlord  was  held  bound,  in  an 
aetion  for  use  and  occupation,  to  produce  this  paper  duly  stamped 
as  a  memorandum  of  an  agreement.' 

M 

I  §  374.  In  Whitford  v.  Tutin,'  the  plaintiff  had  been  employed  as 
secretary  to  the  committee  of  a  charitable  society,  pursuant  to  a 
resolution  entered  in  the  book  of  the  committee,  of  which,  during 
his  service,  he  had  had  the  care.  The  society  being  afterwards 
dissolved,  the  plaintiff  sued  some  of  the  members  of  the  com- 
mittee for  his  salary,  and  the  Court  held  that  he  was  bound  to 
produce  the  book  under  which  he  was  engaged ;  for  though  he  was 
no  party  to  the  original  resolution,  which  was  entered  into  before 
his  appointment  as  secretary,  yet  by  accepting  the  situation  and 
the  benefit  attached  to  it,  he  must  be  taken  to  have  adopted  the 
tenns  contained  in  the  resolution,  and  consequently  was  bound  to 
produce  the  book  to  show  what  those  terms  really  were.  Whether, 
in  an  action  on  the  case  for  an  injury  done  to  the  plaintiffs  rever- 
sion, his  interest  as  reversioner  may  be  proved  by  the  parol 
testimony  of  the  tenant,  when  it  appears  that  the  premises  are 
occupied  under  a  written  agreement,  may  admit  of  some  doubt. 
In  one  case  it  was  held  that  the  agreement  must  be  produced ;  * 

*  Vincent  v.  Cole,  M.  <t;  M.  257,  per  Lord  Tenterden  ;  3  C.  <fc  P.  481,  S.  C. ; 
Boxton  V.  Cornish,  1  DowL  <t;L.  585 ;  12  M.  <$:  W.  426,  S.  C. ;  Jones  v.  Howell, 
4DowL  176  ;  Holbard  v,  Stephens,  5  Jurist,  71,  Bail  C,  per  Williams,  J.  ; 
Parfcon  v.  Cole,  5  Jurist,  Bail  C,  per  Patteson,  J.  See  Beid  v.  Batte,  M.  is 
M.  413,  cited  post,  §  376 ;  and  Edie  v,  Kingsford,  14  Com.  B.  759. 

^  Bamsbottom  v.  Mortley,  2  M.  <t;SeL  445.  See  Ramsbottom  v.  Tun- 
bodge,  id.  434,  dted  post,  §  377.  See  also  Hawkins  v.  Warre,  3  B.  dr  C. 
697,  where  Abbott,  C.  J.,  draws  the  distinction  between  papers  signed  by 
the  parties  of  their  agents,  and  those  which  are  unsigned. 

'  10  Bing.  395  ;  4  M.  <k  Sc.  166,  S.  C. 

'  Cotterill  v.  Hobby,  4  B.  <fe  C.  465. 
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same  parties,  and  was  binding  at  the  time  of  the  second  trial ; 
neither  of  which  facts  was  proved.* 

§  376.'  Where  the  written  communication  or  agreement  between 
the  parties  is  collateral  to  the  question  in  issue,  it  need  not  be 
produced.  Thus,  if  during  an  employment  under  a  written 
contracti  a  verbal  order  is  given  for  separate  work,  the  workman 
can  perhaps  recover  from  his  employer  the  price  of  this  work, 
without  producing  the  original  agreement,  provided  he  can  show 
distinctly  that  the  items,  for  which  he  seeks  remuneration,  were 
not  included  therein ;  as,  for  instance,  if  it  clearly  appears,  that 
whilst  certain  work  was  in  progress  in  the  inside  of  a  house  under 
a  written  agreement,  a  verbal  order  was  given  to  execute  some 
alterations  or  improvements  on  the  outside.'  So,  if  the  fact  of 
the  occupation  of  land  is  alone  in  issue,  without  respect  to  the 
terms  of  the  tenancy,  this  fact  may  be  proved  by  any  competent 
parol  evidence,  such  as  payment  of  rent,  or  the  testimony  of  a 
witness,  who  has  seen  the  tenant  occupy,  notwithstanding  it 
appears  that  the  occupancy  was  under  an  agreement  in  writing ;  * 
and  where  a  tenant  holds  land  under  written  rules,  but  the  length 
of  his  term  is  agreed  on  orally,  the  landlord  need  not  produce 
these  rules  in  an  action  of  trespass  under  a  plea  denying  his 
possession,  because  such  plea  only  renders  it  necessary  for  the 
plaintiff  to  prove  the  extent  of  the  tenant's  term,  which,  having 
been  agreed  to  by  parol,  does  not  depend  upon  the  written  rules.' 
The  fact  of  partnership  may  also  be  proved  by  parol  evidence  of 
the  acts  of  the  parties,  without  producing  the  deed;'  and  the 
hd  that  a  party  has  agreed  to  sell  goods  on  commission  may  be 


'  Doe  V.  Morris,  12  East,  237.  '  Gr.  Ev.  §  89,  in  part. 

'  Beid  V.  Batte,  M.  &  M.  413,  per  Lord  Tenterden  ;  oommented  on  by 
Patteion,  J.,  m  Parton  v.  Ck)le,  6  Jurist,  Bail  C.  370.  See  Yinoentv.  Cole, 
H.  &  M.  267,  and  cases  cited  ante,  p.  365,  n.  1. 

*  R  9.  Holy  Trinity,  Hull,  7  B.  &  0.  611  ;  1  M.  &  R.  444,  S.  0.  ;  Doe 
«.  Haivey,  8  Bing.  239,  242 ;  1  M.  <t;  So.  374,  S.  C.  ;  Spiers  v.  Willison,  4 
Cnnch,  398  ;  Dennett  v.  Crocker,  8  GreenL  239,  244.  See,  however,  the 
olnervmtions  of  Beet,  C.  J.,  on  the  case  of  B.  v.  Holy  Trinity,  in  Strother 
V.  BaiT,  6  Bing.  158,  159  ;'8ee  also  Twyman  v.  Knowles,  13  Com.  B.  222. 

*  Hey  V.  Moorhonse,  6  Bmg.  N.  C.  52  ;  8  Scott,  156,  a  C. 

*  Alderson  «.  Clay,  1  Stark.  R  405,  per  Lord  EUenborongh. 
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conveying  no  definite  information  to  the  Court  or  jury,  and  they 
could  not,  by  any  sensible  rule  of  interpretation,  be  construed  as 
memoranda,  which  the  parties  themselves  intended  to  operate  as 
fit  evidence  of  their  several  agreements. 

§  378.  On  the  same  principle  it  has  frequently  been  held,  that 
where  the  action  is  not  directly  upon  the  agreement  for  non- 
performance of  its  terms,  but  is  in  tort,  for  its  conversion,  or 
detention,  or  negligent  loss,  the  plaintiff  may  give  parol  evidence, 
descriptive  of  its  identity,  without  giving  notice  to  the  defendant 
to  produce  the  document  itself  ;^  and  even  though  the  defendant 
be  willing  to  produce  it  without  notice,  the  plaintiff  is  not  bound 
to  put  it  in,  but  may  leave  his  adversary  to  do  so,  if  he  think  fit,  as 
part  of  his  case.'  It  has  been  weU  observed,  that,  for  the  purpose 
of  identification,  no  distinction  can  be  drawn  between  written 
instruments  and  other  articles ; — between  trover  for  a  promissory 
note,  and  trover  for  a  waggon  and  horses.* 

§  879.  The  same  rule  prevails  in  criminal  cases;  and,  therefore, 
if  a  person  be  indicted  for  stealing  a  bill  or  other  written  instru- 
ment, its  identity  may  be  proved  by  parol  evidence,  though  no 
notice  to  produce  it  has  been  served  on  the  prisoner  or  his  agent.^ 
If,  however,  the  indictment  be  for  forgery,  and  the  forged  instru- 
ment be  in  the  hands  of  the  prisoner,  the  prosecutor  must  serve 
him  or  his  attorney  with  a  notice  to  produce  it,  before  he  can 
offer  secondary  evidence  of  its  contents.^  One  ground  of  diflference 
between  these  two  cases  appears  to  be,  that,  in  the  first,  it  will  be 
sufficient,  both  in  the  indictment  and  the  proof,  to  describe  in 
very  general  terms  the  instrument  stolen,  whereas  in  the  case  of 
forgery,  the  prosecutor  will  often  be  required  to  enter  into  a 
minute  description  of  the  document  alleged  to  have  been  forged.' 

'  Sooit  V.  Jones,  4  Taunt.  865  ;  How  v.  Hall,  14  East,  274  ;  Bucher  v. 
JamU,  3  B.  &  P.  143;  Bead  v.  Gamble,  10  A.  is E.  597  ;  Boss  v,  Bruce, 
I  Day,  100 ;  The  People  v.  Holbrook,  13  Johns.  90  ;  McLean  v,  Hertzog, 
6  Serg.  is  R  154.     These  cases  overrule  Ck)wan  v.  Abraham,  1  Esp.  50. 

'  Whitehead  v.  Soott,  1  M.  <t;  Bob.  2,  per  Lord  Tenterden. 

'  JoUey  1^.  Taylor,  1  Camp.  143,  per  Sir  James  Mansfield. 

^  R  9.  Aickles,  1  Lea.  294,  297,  n.  a,  300,  n.  a. 

^  R  V.  Haworih,  4  0.  <k  P.  254,  per  Parke,  J. 

*  See  Bucher  v.  Jarratt,  3  B.  dr  P.  146,  per  Chambre,  J. 
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§381.  In  stating  that  oral  testimony  cannot  be  substituted 
for  any  writing  included  in  either  of  the  three  classes  above  men- 
tionedy  a  tacit  exception  must  be  made  in  favour  of  the  parol 
admssiona  of  a  party,  and  of  his  acts  amownting  to  admissions, 
both  of  which  species  of  evidence  are  always  received  as  primary 
proof  against  himself  and  those  claiming  under  him,  although 
they  relate  to  the  contents  of  a  deed  or  other  instrument,  which 
are  directly  in  issue  in  the  cause.^  "  The  reason,"  says  Mr.  Baron 
Parke,  ''why  such  statements  or  acts  are  admissible,  without  notice 
to  produce,  or  accounting  for  the  absence  of  the  written  instrument, 
is,  that  they  are  not  open  to  the  same  objection  which  belongs  to 
parol  evidence  from  other  sources,  where  the  written  evidence 
might  have  been  produced;  for  such  evidence  is  excluded  from 
the  presumption  of  its  untruth,  arising  from  the  very  nature  of 
the  case,  where  better  evidence  is  withheld;  whereas,  what  a 
party  himself  admits  to  be  true,  may  reasonably  be  presumed 
to  be  so," ' 

§  383.  It  may  seem  presumption  to  question  the  correctness  of 
this  reasoning  and  of  the  decisions  founded  upon  it;  but  we  can- 
not tefrain  from  observing,  that,  although  the  admission  of  a  party 
may  fairly  be  presumed  to  be  true,  the  parol  evidence  by  which 
that  admission  is  proved  need  by  no  means  be  so ;  and,  indeed, 
goch  testimony  is  open  to  even  greater  objection  than  applies  to  the 
ordinary  case^  where  secondary  evidence  is  produced,  and  the  best 
evidence  is  withheld.'    When  the  admission  is  made  in  court,  it 

'  I^le  V.  Hcken,  6  C.  <k  P.  542,  per  Parke,  B.  ;  Newhall  «.  Holt,  6  M. 
&  W.  662,  per  id.  ;  Slatterie  v,  Pooley,  id.  664,  and  cases  dted  in  note  a, 
669  ;  Beihell  v.  Blenoowe,  3  M.  <b  Gr.  119  ;  Howard  v.  Smith,  id.  254 ;  3 
Scott,  N.  R  674,  S.  C.  ;  R  v.  Welch,  2  C.  &  Kir.  296  ;  1  Den.  0.  C.  199, 
&  0.  ;  King  i^.  Cole,  2  Ex.  R  632  ;  R  v.  Basingstoke,  14  Q.  B.  611  ; 
Bonlter  «.  Peplow,  9  Com.  B.  501 — 504.  These  cases  overrule  Lord  Ten- 
teiden's  decision  in  Bloxam  v.  Elsie,  1  C.  &  P.  558  ;  By.  <k  M.  187,  S.  0. 
See  Fox  v.  Waters,  12  A.  ib  E.  43. 

»  Per  Parke,  B.,  in  Slatterie  v,  Pooley,  6  M.  &  W.  669. 

'  **  According  to  Slatterie  v.  Pooley,  what  A.  states  as  to  what  B.,  a  party, 
has  said  respecting  the  contents  of  a  document  which  B.  has  seen,  is  admis- 
sible, whilst  what  A.  states  respecting  a  document  which  he  himself  has  seen, 
is  not  admissible, — although,  in  the  latter  case,  the  chance  of  error  is  single, 

in  the  former,  double."     Per  reporter  in  9  Com.  B.  501,  n.  c. 
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say  he  had  conveyed  away  his  interest  therein  by  deed,  or  had 
mortgaged,  or  had  otherwise  incumbered  it;  and  thus,  by  the 
facility  80  given,  the  widest  door  would  be  opened  to  fraud,  and  a 
man  might  be  stripped  of  his  estate  through  this  invitation  to 
fraud  and  dishonesty."*  The  case  which  called  forth  these 
remarks  was  an  action  for  use  and  occupation.  At  the  trial,  one 
of  the  plaintiff's  witnesses,  after  proving  the  occupation  of  the 
premises  by  the  defendant,  acknowledged  in  cross-examination  the 
ejdstence  of  a  written  agreement;  and  the  Court  held,  that  this 
agreement  must  be  produced,  though  the  defendant  had  admitted 
that  he  was  tenant  at  a  particular  rent. 

§  384.  Whether  the  doctrine  propounded  in  Slatterie  v.  Pooley 
would  be  held  to  extend  to  records,  as  well  as  to  deeds  and 
ordmary  writings,  and  whether  it  would  embrace  the  case  of  a 
eonfesdo  juris,  as  well  as  that  of  a  confessio  facti,  may  admit  of 
some  doubt.  In  one  case  before  Lord  Ellenborough,  the  admis- 
sion of  a  party  that  he  had  been  discharged  under  the  Insolvent 
Debtors  Act,  was  held  insufficient  evidence  of  a  valid  discharge, 
because  the  judicial  document,  on  being  produced,  might  be  found 
irregular  and  void,  and  the  party  might  be  mistaken;'  but  on  a 
late  indictment  for  bigamy,  it  was  held  that  the  prisoner's  deli- 
berate declaration,  that  he  had  been  married  in  a  foreign  country, 
rendered  it  unnecessary  to  prove  that  the  marriage  had  been 
celebrated  according  to  the  laws  of  that  country.*  So,  in  an  action 
for  wages,  an  admission  by  the  plaintiff  that  his  claim  had  been 
referred  to  an  arbitrator,  who  had  made  an  award  against  him, 
has  been  held  admissible  evidence  on  behalf  of  the  defendant/ 
It  may  be  further  observed,  with  respect  to  this  exception,  that 
a  material  difference  exists  between  proving  by  means  of  an 
admission  the  execution  of  an  instrument  requiring  attestation, 
which  is  produced,  and  proving  the  party's  admission,  that  by  such 

^  Lawless  v.  Queale,  8  Ir.  Law  R  385. 

'  Scott  V.  Clare,  3  Camp.  236.  See  also  Summersett  v.  Adamson,  1  Bitig. 
73 ;  Jenner  v.  Jolliffe,  6  JoIidb.  9  ;  Welland  Canal  Co.  v.  Hathaway,  8 
Wend.  480. 

•  R  V,  Newton,  2  M.  «fe  Rob.  603,  per  Wightman  and  Cresswell,  Js.  ; 
1  C.  4;  Kir.  164,  S.  C.,nom.  R  v.  Simmonsto.  But  seeR  v.  Maherty,  2C. 
k  Kir.  782.  *  Murray  «.  Gregory,  6  Ex.  R  468. 
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part  of  the  depositions  retomed,  oral  evidence  of  what  passed  on 
that  occasion  is  equally  admissible  with  the  clerk's  note ;  *  and  the 
same  role  will  prevail,  if,  on  the  hearing  of  an  information  for  a 
trespass  in  pursuit  of  game/  the  clerk  takes  a  note  of  the  charge ; 
because  this  is  not  one  of  those  cases  where  the  magistrate  is 
bound  to  take  down  what  the  witnesses  say.^  So,  in  support  of 
an  indictment  for  perjury  committed  in  a  County  Court,  it  is 
mmeoessary  to  subpoena  the  judge  to  produce  his  notes,  for  he  is 
not  required  by  law  to  keep  any,  and  the  perjury  may  be  proved 
by  any  witness,  who  was  present  at  the  trial/  So,  where  the  pro- 
ceediogs  of  directors,  commissioners,  public  trustees,  and  the  like, 
are  entered  in  books,  the  fact  that  such  books  are  rendered  by 
statute  admissible  in  evidence,  does  not  exclude  parol  proof  of 
what  has  taken  place  at  the  respective  meetings/  Neither  was  it 
necessary  to  produce  a  certificate  of  registration,  in  order  to  prove 
that  a  company  had  been  completely  registered  under  the  old 
Joint  Stock  Companies'  Act  of  1844/  So,  the  fact  of  birth, 
baptism,  marriage,  death,  or  burial^  may  be  proved  by  parol  testi- 
mony, though  a  narrative  or  memorandum  of  these  events  may 
have  been  entered  in  registers,  which  the  law  requires  to  be  kept ; 
for  the  existence  or  contents  of  these  registers  form  no  part  of 
the  fact  to  be  proved,  and  the  entry  is  no  more  than  a  collateral 
or  subsequent  memorial  of  that  fact,  which  may  furnish  a  satis* 
fiictory  and  convenient  mode  of  proof,  but  cannot  exclude  other 
eridence,  though  its  non-production  may  afford  grounds  for 
scrutinising  such  evidence  with  more  than  ordinary  care/ 

^  Jeans  V.  Wheedon,  2M.  <kEob.  486,  per  CreBswell,  J. ;  R  v,  Christopher, 

2  C.  &  Kir.  994 ;  1  Den.  536  ;  4  Cox,  C.  C.  76,  S.  C.  ;  ante,  §  371. 
»  Under  1  &  2  WilL  4,  c.  32,  §  30. 

'  Bobinson  v,  Yanghton,  8  C.  <fe  P.  252,  per  Aldenon,  B. 

*  a  V,  Morgan,  6  Cox,  Cr.  Cas.  107,  per  Martin,  B. ;  Harmer  v.  Bean, 

3  C.  &  Kir.  307,  per  Ptoke,  B. 

*  Miles  V.  Bongh,  3  Q.  B.  845,  872 ;  Inglis  v.  Gr.  North.  Bail  Co.  1 
Macq.  Sc.  Cas.,  H.  of  L.,  112,  118,  119. 

"Agricultural  Cattle  Ins.  Co.  v.  Fitzgerald,  16  Q.  B.  432 ;  7  <k  8  Vict., 
c.  110,  §§  7  «b  25.     See  now  19  &  20  Vict,  c.  47,  §§  13  &  115. 

'  Erans  v.  Moigan,  2  C.  <fe  Jer.  453 ;  R  v,  Allison,  R  <k  R  109  ;  Har- 
rison t.  Corp.  of  Sonthampton,  22  L.  J.,  Ch.,  722  ;  R  v.  Mainwaring,  26 
L.  J.,  M.  C,  10 ;  1  Dear.  &  Bell,  132  ;  7  Cox,  C.  C.  192,  S.  C.  ;  Reed  v. 
Psflser,  Pea.  R  232  ;  St.  Devereoz  v.  Much  Dew  Church,  1  W.  BL  367  ; 
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merely  secondary  evidence  of  the  contents  of  the  paper  from 
which  they  are  taken,  are  considered  as  primary  evidence  of  each 
other's  contents ;  and,  therefore,  where  the  question  was,  whether 
a  prisoner  was  acquainted  with  the  contents  of  certain  placards, 
some  copies  of  which  were  traced  to  his  possession,  a  copy 
remaining  with  the  printer  was  allowed  to  be  read  in  evidence  for 
the  prosecution,  though  no  notice  had  been  served  upon  the  pri- 
soner to  produce  the  copies  which  had  been  delivered  to  him.' 
Again,  on  an  indictment  for  feloniously  setting  fire  to  a  house, 
with  latent  to  defraud  the  insurers,  the  policy  itself,  being  the 
best  evidence  of  the  fact  of  insurance,  must  be  produced  by  the 
prosecutor;  and  recourse  cannot  be  had  to  the  books  of  the 
insurance  office,  even  though  the  policy  be  in  the  defendants  pos- 
session, unless  notice  to  produce  it  has  been  duly  served  upon  him. 

§380.  The  memorial  of  a  registered  conveyance  is  also  in* 
admissible  as  primary  evidence  against  third  persons,  to  prove 
the  contents  of  the  deed ;  ^  although  against  the  party  by  whom 
the  deed  is  registered,  and  those  who  claim  under  him,  it  can 
certainly  be  received  as  secondary,^  if  not  as  primary  ^  evidence, 
being  considered  in  the  light  of  an  admission.*  On  one  or 
two  occasions,  the  memorial,  or  even  an  examined  copy  of  the 
registry  has  been  received  as  secondary  evidence  of  the  contents 
of  an  indenture,  not  only  as  against  parties  to  the  deed,  who  have 
had  no  part  in  registering  it,  but  also  as  against  third  persons  ; 
but,  in  all  these  cases,  the  evidence  has  been  admitted  under 
special  circumstances,  as  for  instance,  where  parties  have  been 
acting  for  a  long  period  in  obedience  to  the  provisions  of  the 
supposed  instrument,  or  where  the  deed  has  been  recited  or 
referred  to  in  other  documents  admissible  in  the  cause.'    The 


*  R  V.  Wataon,  32  How.  St.  Tr.  82—86  ;  2  Stark.  R  129,  &  C. 

^  Bw  V.  Doran,  1  Esp.  127,  per  Lord  Kenyon  ;  R  v.  Kitson,  22  L.  J., 
M.  C,  118  ;  Pearce  <k  Dear.  0.  C.  187,  S.  C. ;  R  v.  Gilson,  R  <k  R  138 ; 
R  «.  EUioombe,  5  C.  &  P.  522,  per  littledale,  J. ;  1U.&;  Rob.  260,  S.  C. 

*  Molton  V.  Harrifl,  2  Esp.  649,  per  Lord  Kenyon. 

*  Doe  V.  GlifTord,  2  C.  &  Kir.  448,  452,  per  Alderson,  B. 
'  Bonlter  v.  Peplow,  9  Com.  B.  502,  per  Maule,  J. 

*  WoUaaton  v.  Hakewill,  3  M.  &  Gr.  297  ;  3  Soott,  N.  R  693,  S.  0. 

'  See  Sadlier  r.  Biggs,  4  H.  of  L.  Cas.  436  ;  Biggs  t?.  Sadlier,  10  Ir.  Eq. 
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contract  was  made  through  the  medium  of  a  broker,  but  the  note 
delivered  to  the  vendor  was  actually  signed  by  the  purchaser, 
Lord  EUenborough  held, — and  it  would  seem  correctly, — ^that  this 
note  of  itself  constituted  the  contract,  though  it  differed  materially 
from  the  note  which  was  sent  to  the  purchaser.*  Where,  however, 
the  transaction  was  an  ordinary  one  of  bought  and  sold  notes, 
signed  by  the  broker,  which  substantially  differed  from  each  other, 
the  Privy  Council  held  that  no  binding  contract  had  been  effected, 
although  the  purchaser  had,  on  objection  raised  by  the  vendor  to  a 
particular  word  inserted  in  the  sold  note,  struck  out  that  word,  and 
evidenced  his  consent  to  the  erasure  by  affixing  his  initials  thereto.' 

§391.  Whether,  in  the  event  of  a  material  disagreement 
between  the  bought  and  sold  notes,  the  broker's  book  may  be 
resorted  to,  is  a  more  difficult  question.  On  two  occasions, 
Lord  Denman  appears  to  have  considered  that  such  a  course 
could  not  be  pursued;^  and  Lord  Abinger  has  expressed  a 
similar  opinion,  though  he  has  carefully  confined  his  observations 
to  a  case  where  it  cannot  be  shown  that  the  broker's  book  was 
known  to  the  parties.^  On  the  other  hand,  Lord  Wensleydale 
appears  to  entertain  serious  doubts  upon  the  subject,  and  has 
urged  that  the  broker  would  scarcely  be  boimd  by  his  oath  and 
bond  to  enter  the  terms  of  the  contracts  negotiated  by  him  in  his 
books,  and  to  sign  those  books,  if  the  entries  so  made  by  him 
were  not  intended  to  have  a  binding  effect.'  There  is  much  force 
in  this  reasoning  though  it  is  not  of  universal  application  to  cases 

m 

^  Rowe  t.  Osborne,  1  Stark.  E.  140 ;  recogmsed  in  Gowie  v,  "Reitniry,  5 
Moo.  P.  0.  R.  249,  250.  But  see  Moore  v.  Campbell,  10  Ex.  R  323, 
where  the  yendor  having  signed  a  note  which  differed  from  the  one  sent  to 
liiin  by  the  purchaser's  broker,  the  Court  held  that  the  validity  of  that  note 
depended  upon  the  question  of  fact,  whether  it  was  intended  by  both  parties 
to  be  the  contract,  or  whether  the  vendor  only  intended  to  be  bound  by  it, 
provided  the  purchaser  would  sign  a  corresponding  note. 

^  Cowie  V,  Remfiy,  5  Moo.  P.  C.  R.  232. 

'  Townend  v,  Drakeford,  1  C.  <fe  Kir.  20  ;  Gregson  v.  Ruck,  4  Q.  B.  737, 
747.  In  these  cases  the  question  did  not  directly  arise,  as,  in  the  first,  the 
entry  in  the  broker's  book  was  unsigned,  and  in  the  last,  the  book  does  not 
appear  to  have  been  tendered  in  evidence  at  alL 

*  Thornton  v.  Charles,  9  M  <k  W.  809. 

*  Id.  804,  807,  808.     See  fortheri  on  this  subject,  Bell  on  Sale,  72,  73« 
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iron,  but  not  the  only  kind  of  Scotch  iron,  was  specified  in  the 
sold  note,  the  contract  was  held  to  be  invalidated  by  the  variance ;  * 
and  the  Court  arrived  at  a  similar  conclusion  in  a  third  case, 
where  the  sole  difference  between  the  bought  and  the  sold  notes 
was,  that  the  one  purported  to  deal  with  '*  Biga,"  and  the  other  with 
"Petersburg"  hemp.'  It  seems,  however,  that  a  mere  clerical 
error,  or  even  a  mistake  in  a  name,  if  productive  of  no  loss,  will 
not  invalidate  the  sale.' 

§  894.  With  respect  to  notarial  instruments,  the  genei*al  rule  is 
that  a  duplicate  made  out  at  any  time  from  the  original  or  protocol 
in  the  notarial  book,  is  equivalent  to  an  original  drawn  up  at  the 
time  of  the  entry  in  the  book.*  If,  therefore,  a  foreign  bill  of 
exchange  be  'protested  for  non-payment,  or  if  it  be  paid  under 
protest  for  the  honour  of  an  indorser,  the  fact  of  the  protest  may 
be  primarily  established,  not  only  by  producing  a  formal  instru- 
ment of  protest,  extended  by  the  notary  from  his  register  at  the 
date  of  the  actual  protest,  but  by  putting  in  evidence  a  duplicate 
protest,  even  though  it  may  have  been  drawn  up  after  the  com- 
mencement of  the  action,  provided  that  the  entries  in  the  notary's 
book  can  be  shown  to  have  been  made  at  the  time  when  the 
transactions  occurred*' 

§  395.  The  title  of  a  person  as  executor  or  administrator  might 
have  been  primarily  proved  under  the  old  law  in  any  one  of  the 
following  ways ; — namely,  by  producing  either  the  probate  or 
letters  of  administration,  or  an  exemplification  or  certificate  thereof 
granted  by  the  Ecclesiastical  Court,'  or  the  book  of  Acts  in  the 
Prerogative  Office  which  directed  the  grant  of  the  probate  ^  or 
letters,"  or  an  examined  or  certified  copy  of  such  book,*  or  if  no 

*  Sieyewright  v.  Arohibald,  17  Q.  B.  103. 

^  Thornton  v.  Kempster,  1  Maish.  355  ;  5  Taunt.  786,  S.  0. 

*  Mitchell  V,  Lapage,  Holt,  N.  P.  E.  253.  See  Bold  v.  Bayner,  1 
M.  is  W.  343. 

*  Gezalopolo  v.  Wieler,  10  Com.  B.  712,  per  Maule,  J.  <  Id.  690. 

«  Kempton  v.  Cross,  Cas.  Temp.  Hardw.  108  ;    B.  N.  P.  246  ;   Doe  v. 
GimxiiDg,  7  A.  <b  E.  244. 
^  Cox  V.  AUiDgham,  Jao.  514,  per  Sir  Thomas  Plumer,  M.  B. 

*  Elden  V.  Keddell, 8 East,  187 ;  De  Boos  Peer.  2Coop.  C.  P.  B.  542,  543. 

*  Davis  V.  Williams,  13  East,  232 ;  Dorrett  v.  Meox,  23  L.  J.,  C.  P.,  221 ; 
15  Com.  B.  142,  S.  0.  ;  14  ifc  15  Vict,  c.  99,  §  14. 
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evidence,  or,  in  the  event  of  its  loss,  he  may  have  recourse,  either 
to  the  part  sealed  by  himself,  or  to  any  other  species  of  secondary 
proof;*  but  if  the  tenant  is  the  person  aggrieved,  he  must  rely 
on  the  part  delivered  by  the  landlord,  and  that  executed  by  him* 
gelf  will  only  be  considered  as  secondary  evidence.  With  respect 
to  the  stamp,  the  counterpart  sealed  by  the  lessor  is  usually 
deemed  the  original ;  but  that  which  is  sealed  by  the  lessee  may 
be  described  in  pleading  as  the  "  indenture,"  though  stamped  as  a 
counterpart,  provided  the  action  be  brought  against  the  lessee,* 

}  397.  On  one  or  two  occasions  where  it  was  necessary  to  show 
that  the  plaintiff's  ancestor  had  exercised  acts  of  ownership  over 
the  property  in  question^  counterparts  of  leases  older  than  the 
period  of  living  memory,  and  found  in  the  ancestor's  muniment 
room,  have  been  admitted  in  evidence  even  against  strangers, 
though  they  were  executed  by  no  one  but  the  persons  named  as 
lessees,  who  were  not  shown  to  have  actually  held  under  them, 
aud  though  no  excuse  was  given  for  not  producing  the  original 
leases  sealed  by  the  ancestor.^  It  is  difficult  to  reconcile  these 
decisions  with  strict  principle,  since  these  counterparts  amounted, 
in  fact,  to  no  more  than*  admissions  by  third  parties  that  the 
fmcestor  was  seised ;  but  the  judges  appear  to  have  relaxed  the 
rule,  in  consequence  of  the  acknowledged  difficulty  of  tracing  acts 
of  ownership  after  the  lapse  of  many  years ;  and  looking  at  the 
question,  in  this  light,  few  persons  will  probably  feel  inclined  to 
quarrel  with  the  doctrine  as  now  established. 

'  Doe  V.  Rosa,  7  M.  &  W.  102  ;  Hall  v.  Ball,  3  M.  <fc  Gr.  242  ;  3  Scott, 
N.  B.  577,  S.  0. 

^  Pearoe  v.  Moirice,  3  B.  <!;  Ad.  396. 

'  Doe  V.  Puhnan,  3  Q.  B.  622;  Duke  of  Bedford  v.  Lopes,  cited  id.  623, 
aa  decided  by  Lord  Denman  ;  Olarkson  i^.  Woodhouse,  5  T.  B.  412,  n.  a  ; 
3  Doug.  189,  S.  G.  In  this  last  case,  the  distinction  between  counterparts 
and  leases  does  not  appear  to  hare  been  much  discussed,  if  taken  at  all. 
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proYe  its  destruction  positively,  or  at  least  presumptively  by 
shomng  that  it  has  been  thrown  aside  as  useless/  or  he  must 
establish  its  loss,  by  proof  that  a  search  has  been  unsuccessfully 
made  for  it,  in  the  place  or  places  where  it  was  most  likely  to  be 
found.  What  degree  of  diligence  is  necessary  in  the  search  cannot 
easily  be  defined,  as  each  case  must  depend  much  on  its  own 
peculiar  circumstances;'  but  the  party  is  generally  expected  to 
show,  that  he  has,  in  good  faith,  exhausted  in  a  reasonable  degree 
all  the  sources  of  information  and  means  of  discovery,  which  the 
nature  of  the  case  would  naturally  suggest,  and  which  were 
accessible  to  him.'  As  the  object  of  the  proof  is  merely  to 
establish  a  reasonable  presumption  of  the  loss  of  the  instrument, 
and  as  this  is  a  preliminary  inquiry  addressed  to  the  discretion 
of  the  judge,^ — ^the  party  offering  secondary  evidence,  need  not 
on  ordinary  occasions  have  made  a  search  for  the  original  docu- 
ment, as  for  stolen  goods,  nor  be  in  a  position  to  negative 
*  every  possibility  of  its  having  been  kept  back.*    If  the  document 

keeping,  or  if  any  reason  exist  for  suspecting  that  it  has  been 
fraudulently  withheld,  a  very  strict  examination  will  properly 
be  required ;  but  if  the  paper  be  supposed  to  be  of  little  or  no 
value,  a  very  slight  degree  of  diligence  will  be  demanded,  as  it 
will  be  aided  by  the  presumption  of  destruction  or  loss,  which 
that  circumstance  affords.^ 

§  400.  When  the  document  belongs  to  the  personal  custody  of 
a  particular  individual,  or  is  proved,  or  may  be  presumed,  to  be  in 
his  possession,  he  must  in  general  be  served  with  a  subpoena 

»  R  V.  Johnson,  7  East,  66  ;  29  How.  St  Tr.  437—440,  S.  0. 

'  Brewster  v.  Sewell,  3  B.  <k  A.  303,  per  Best,  J. ;  Gully  v.  Bp.  of  Exeter, 
4  Bing.  298.  See  Pardoe  r.  Price,  13  M.  <fe  W.  267  ;  R.  v.  Gordon,  25 
L.  J.,  M.  C,  19  ;  1  Pearce  «fe  Dears.  0.  C.  686,  S.  C. 

»  R.  V.  SaffronHiU,  22  L.  J.,  M.  C,  22;  1 R  &B.  93,  S.  C."    *  Ante,  §  22. 

*  M'Gahey  v,  Alston,  2  M.  &  W.  214,  per  Alderson,  B.,  recognised  per 
Wigram,  Y.  C,  in  Hart  v.  Hart,  1  Hare,  9. 

•  Gatheroole  v.  Miall,  16  M.  <fe  W.  319,  322,  329,  330,  per  Pollock,  C.  B. ; 
335,  336,  per  Alderson,  B.  ;  Brewster  v.  Sewell,  3  B.  <k  A.  299,  300,  303  ; 
Kenangton  v.  Inglis,  8  East,  278  ;  B.  v.  East  Fairley,  6  D.  iSr  E.  163,  per 
Bayley,  J.  ;  Freeman  v.  Arkell,  2  B.  <fc  C.  494  ;  3  D.  &  P^  669,  S.  C. 

0  0 
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the  oonscience  of  the  judge  on  a  preliminary  inquiry ;  and  that, 
consequently,  a  looser  rule  was  allowed  to  prevail  than  would 
hare  been  applicable  to  the  proof  of  the  material  facts.*  Indeed, 
this  distinction  between  evidence  addressed  to  the  judge  and  that 
submitted  to  the  jury,  has  been  adopted  by  the  Court  of  Queen's 
Bench,  which  has  almost  gone  the  length  of  holding,  that,  in  order 
to  show  that  search  has  been  made  for  a  document,  so  as  to  let 
in  secondary  proof  of  its  contents,  hearsay  evidence  of  the  answers 
given  by  persons  who  were  likely  to  have  it  in  their  custody  might 
be  received.* 

§  401.  If  the  instrument  ought  to  have  been  deposited  in  a 
public  office,  or  other  particular  place,  it  will  generally  be  deemed 
sufficient  to  have  searched  that  place,  without  calling  the  party 
whose  duty  it  was  to  have  put  it  there,  or  any  other  person  who 
may  have  had  access  to  it.  Thus,  where  it  appeared  that  a  parish 
indenture  of  apprenticeship  had  been  given  to  a  person  since 
dead  to  take  to  the  overseers,  and  a  fruitless  search  was  made  for 
it  in  the  parish  chest,  which  was  the  proper  repository  for  such 
instruments,  secondary  evidence  was  admitted,  though  none  of 
the  overseers  were  called,  and  no  inquiry  was  made  of  the 
personal  representative  of  the  party,  who  ought  to  have  delivered 
it  to  the  parish  officers.*  So,  where  it  was  the  duty  of  a  pajdng 
clerk  of  a  parish  to  deposit  a  certain  cancelled  cheque  in  a  room 
of  the  workhouse,  an  application  to  the  successor  of  this  clerk  for 
an  inspection  of  the  cheques  in  the  room,  and  an  ineffectual 
examination  of  several  bundles,  which  were  handed  to  the  party 
searching  by  the  successor,  was  deemed  a  sufficient  search  to  let 
in  secondary  evidence,  though  no  notice  to  produce  had  been 
served  on  the  first  clerk,  he  being  the  defendant  in  the  cause,  and 
though  the  person  who  succeeded  him  in  the  office  was  not  called.^ 
Again,  secondary  evidence  of  the  contents  of  a  warrant,  issued  by 
the  defendant,  has  been  received,  on  proof  by  the  high  constable, 

*  R  V,  Eenilworih,  2  Seas.  Cas.  72,  per  Coleridge,  J. ;  7  Q.  B.  652,  S.  0. 
'  R.  V.  Kemlworth,  2  Sess.  Cas.  66  ;  7  Q.  B.  642,  S.  0. 

'  B.  V.  Stourbridge,  8  B.  d^  C.  96  ;  2  M.  d;  E.  43,  S.  C.     See  Miushall 
V.  Lbyd,  2  M.  ^  W.  450. 

*  M'Gahey  v.  Alston,  2  M.  &  W.  206,  212. 

oo2 
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decided,  that  a  search  among  the  muniments  of  the  lessor  alone 
would  not  let  in  secondary  evidence ;  and  Mr.  Justice  Bayley,  on 
one  occasion,  seems  to  have  thought  that  an  examination  of  the 
lessee's  papers  would  not  be  absolutely  necessary.^ 

§  403.  The  legal  custody  of  a  document  appointing  an  overseer 
is  in  that  officer,  he  being  the  person  most  interested  in  it,  and 
requiring  its  production  as  a  sanction  for  those  acts,  which  he 
may  be  called  upon  to  do  under  its  authority.  In  the  absence, 
therefore,  of  proof  that  the  parish  officers  have  the  actual  custody 
of  such  an  instrument,  it  will  not  suffice  to  give  them  notice  to 
produce  it,  but  before  secondary  evidence  can  be  received,  it 
irill  be  necessary  to  call  the  overseer  himself.'  In  a  case  before 
Vice-Chancellor  Wigram,  it  appeared  that  a  solicitor,  who  had 
prepared  an  agreement  between  the  plaintiff  and  defendant,  had 
sent  it  after  execution  to  the  defendant  by  his  clerk.  This  clerk 
was  not  called,  having  quitted  the  service  of  the  solicitor  a  long 
time  back;  but  the  defendant's  clerk  stated  that  he  had  searched 
for  the  deed  in  his  counting-house,  where  the  transactions  to 
which  it  referred  were  all  carried  on,  and  where  books  containing 
entries  relating  to  these  transactions  were  kept.  His  Honour,  on 
this  state  of  facts,  expressed  no  opinion  as  to  the  effect  of  the 
absence  of  the  solicitor's  clerk,  but  referred  the  case  back  to  the 
Master,  in  order  that  a  further  search  might  be  made  at  the 
defendant's  private  residence,  since  it  did  not  appear  that  his 
clerk,  who  had  been  actively  concerned  in  the  transactions  in 
question,  had  ever  seen  the  deed  at  the  counting-house.^ 

§  404.  If  the  party  entitled  to  the  custody  of  a  document  be 
dead,  inquiries  should  generally  be  made  of  his  personal  repre- 
sentatives, and  if  the  document  relate  to  the  real  estate,  of  the  heir- 
at-law  also ;  but  these  steps  will  not  be  necessary,  should  it  appear 

'  Brewster  v.  Sewell,  3  B.  <b  A.  301,  302  ;  Hall  v.  Ball,  3  M.  <Sr  Gr.  247, 
per  Enikine,  J.  ^  R,  v.  Stoke  Qolding,  1  R  &  A.  173,  176. 

'  Hart  V,  Hart,  1  Hare,  1.  In  Bligh  v,  Wellesley,  2  0.  &  P.  400,  a 
witness  stated  that  he  had  in  vain  searched  for  some  papers  in  a  box,  in 
which  he  thought  he  had  put  them,  but  that  he  still  fancied  they  were  some- 
where  in  his  possession,  though  he  had  not  looked  elsewhere  for  them.  Held 
Jnrofficient,  per  Best,  C.  J. 
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the  question  was  several  times  mooted  in  the  Ecclesiastical  Courts 
as  to  how  far  the  judge  would  be  authorised  to  grant  probate, 
where  the  will  itself  had,  after  the  death  of  the  testator,  been 
irretrieTably  lost  or  destroyed ;  and  the  cases  seem  to  have  decided 
that,  if  the  mbsta/nce  of  the  will  cotdd  be  ascertained,  either  by  the 
original  instructions,  or  by  a  copy  of  the  will,  or  even  by  the 
recollection  of  witnesses  who  had  heard  it  read,  probate  might  be 
granted  of  a  copy  embodying  such  substance/  No  allusion  to  this 
subject  is  made,  either  in  the  new  Act,  or  in  the  Bules  and 
Orders  for  the  New  Court. 

§407.  Notwithstanding  the  rule,  which  in  general  enablei^ 
parties  to  prove,  by  secondary  evidence,  the  contents  of  docu- 
ments lost  or  destroyed,  oh  some  occasions  it  was  necessary,  prior 
to  the  year  1854,  to  produce  the  written  instruments  themselves. 
Thus,  no  action  at  law  could  be  sustained  on  a  lost  Wl  of 
exchange^  promissory-note,  or  cheque,  or  on  the  respective 
considerations,  provided  the  instrument  had  been  originally 
drawn  payable  to  order,  or  bearer,  and  provided  the  fact  of  the 
loss  had  been  specially  pleaded.'  As  this  law,  however,  was 
found  to  occasion  great  inconvenience  to  the  payee  of  a  lost 
note,  who,  in  order  to  recover  payment,  was  compelled  to  have 
recourse  to  a  court  of  equity,*  it  has  been  materially  modified  by 
the  Common  Law  Procedure  Act  of  1854/  which  in  §  87  enacts. 


^  In  re  Legg,  6  Ec.  <S?  Mar.  Cas.  628  ;  in  re  Carter,  2  id.  105;  Foster  v. 
Foster,  1  Add.  £a  R  462. 

^  Bamu2  ^.  Orowe,  1  Ex.  E.  167  ;  Clay  «.  Crowe,  8  Ex.  R  295  ;  Crowe 
V.  Clay,  9  Ex.  R  604,  S.  C.  in  Ex.  CL  ;  Hansard  v.  Eobinson,  7  B.  <b  C. 
90 ;  9  D.  <Ss  R  860,  S.  C.  ;  Pierson  i^.  Hutchinson,  2  Camp.  211  ;  6  Esp. 
126,  S.  C.  ;  Mayor  v.  Johnson,  3  Camp.  324 ;  Davis  v.  Dodd,  4  Tannt. 
602 ;  Champion  v,  Terry,  3  B.  (b  B.  296  ;  7  Moore,  130,  S.  C.  ;  Bevan  v, 
Hffl,  2  Camp.  381 ;  Woodford  v.  Whiteley,  M.  &  M.  617.  See  Alexander 
«.  Strong,  9  M.  &  W.  733  ;  Lubbock  v.  Tribe,  3  M.  &  W.  607  ;  Blackie  v. 
Pidding,  6  Com.  B.  196  ;  Chamley  v.  Grundy,  14  Com.  B.  608. 

'  Warmsley  «.  Child,  1  Ves.  Sen.  341 ;  Toulmin  r.  Price,  6  Ves.  238  ; 
Ex  parte  Greenway,  6  Yes.  812 ;  Macartney  v.  Graham,  2  Sim.  286 ;  Davies 
V.  Dodd,  1  Wils.  Ex.  110  ;  Mossop  t?.  Eadon,  16  Ves.  430.  See  also  9  ife 
10  WilL  3,  c  17,  §  3  ;  and  3  <b  4  Anne,  c.  9. 

*  17  ife  18  Vict.,  a  126.  The  Irish  Act  19  1 20  Vict.,  c.  102,  contains  a 
timilar  provision  in  §  90. 
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at  the  trial.*  If  a  document  be  deposited  in  a  foreign  country, 
and  the  laws  or  established  usage  of  that  country  will  not  permit 
its  removal,  secondary  evidence  of  the  contents  will  be  admitted, 
because  here,  as  in  the  case  of  mural  inscriptions,  it  is  not  in  the 
power  of  the  party  to  produce  the  original.' 

§  409/  On  a  similar  ground,  the  existence  and  contents  of  any 

record  of  a  judicial  court,  and  of  entries  in  any  other  pvblic  books 

orreffUterSf  may  be  proved  by  an  examined  copy,  and  in  some 

cases,  by  an  ofiSce  copy,  by  a  certified  copy,  or  even  by  a  mere 

certificate/    This  rule  extends  to  all  records  and  entries  of  a 

pabUc  nature,  in  books  required  by  law  to  be  kept ;  and  is 

adopted, — ^partly  because  of  the  serious  risk  of  loss  which  the 

removal  of  such  documents  would  occasion, — ^partly  because  of 

ttie  inconvenience  which  the  public  might  experience  from  the 

removal,  especially  if  the  documents  were  wanted  in  two  or  more 

places  about  the  same  time, — and  partly  because  of  the  public 

character  of  the  facts  recorded,  and  the  consequent  facility  of 

detection  of  any  fraud  or  error  in  the  copy.' 

§  410.  Thirdly,  when  the  document  is  in  the  possession  of  the 
adcenary,  tvho  withholds  it  at  the  trialy  secondary  evidence  of  its 
contents  will  be  admitted,  provided  that  a  notice  to  produce  the 
original  has  been  duly  served,  where  such  notice  is  requisite.'  In 
the  application  of  this  rule,  no  distinction  is  recognised  between 
civil  and  criminal  cases ;  but  in  either  mode  of  proceeding,  in 
order  to  render  the  notice  available,  it  must  be  first  shown  that 
the  instrument  is  in  the  hands,  or  under  the  control,  of  the  party 
required  to  produce  it.'    Of  this  fact  very  slight  evidence  will  raise 

*  Jones  V.  Tarleton,  9  M.  &  W.  676 ;  1  DowL  N.  S.  626,  S.  C. 

*  Alivon  V.  Fumival,  1  0.  M.  &  R  277,  291,  292 ;  Boyle  v.  Wiseman, 
10  Ex.  R  647.     See  14  &  15  Vict.,  a  99,  §  7. 

*  Or.  Ev.,  §  91,  in  part. 

*  This  subject  will  be  discussed  post,  §  1378,  et  seq. 

*  B.  N.  P.  226. 

*  R  V.  Watson,  2  T.  R  201,  per  BuUer,  J.  ;  Att.-Gen.  v.  Le  Marchant, 
id.  n. ;  Gates  v.  Winter,  3  T.  R  306.  As  to  the  presumption  respecting 
the  stamp,  see  ante,  §  127. 

'  Sharpe  v.  Lamb,  11  A.  &  E.  805  ;  3  P.  <&  D.  454,  S.  0. 
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which  is  shown  to  have  been  returned  to  the  undersheriff,  during 
the  time  that  the  sheriff  remained  in  office, — will  justify  the 
admission  of  secondary  evidence.  Where  a  document  deposited 
in  a  court  of  equity  by  a  party  to  a  suiti  and  scheduled  in  his 
answer,  had  been  ordered  to  be  delivered  to  him,  it  was  held  to  be 
sufficiently  within  his  control,  to  let  in  secondary  evidence  after 
notice  to  produce,  though  it  appeared  that,  at  the  time  of  the  trial, 
Uie  document  was  still  in  the  hands  of  an  officer  of  the  court.* 
Bat  though,  in  order  to  render  the  notice  available,  the  party  need 
not  have  actual  possession  of  the  instrument,  he  must  have  such  a 
right  to  it,  as  would  entitle  him,  not  merely  to  inspect,  but  to  retain 
it;  and,  therefore,  where  it  was  held  by  a  stakeholder  between  the 
defendant  and  a  stranger  to  the  cause,*  or  where  it  was  delivered 
to  a  third  person,  under  whom  the  defendant  justified  in  an  action 
of  trespass,  and  by  whose  directions  he  acted,*  parol  evidence 
of  its  contents  was  rejected,  notwithstanding  that  a  notice  to 
produce  had  been  duly  served  on  the  defendant. 

§  412,  The  notice  may  be  given  either  verbally y  or  in  writing ;  * 
and  if  in  the  latter  form,  it  may  be  directed  to  the  party  or  to 
his  attorney,  and  may  be  served  on  either;*  indeed,  it  will  be 
sufficient  to  leave  the  notice  with  a  servant  of  the  party  at 
his  dwelling-house,'  or  with  a  clerk  at  the  attorney's  office ; 
and  where  the  attorney  has  been  changed,  a  notice  served  on 
the  first  attorney  before  the  change  will  suffice ;  for  otherwise, 
the  effect  of  the  notice  might  be  easily  evaded,  by  changing  the 
attorney  on  the  eve  of  the  trial."  A  notice  duly  served  on  the 
party  will  not  be  rendered  invalid  by  a  subsequent  bad  service 
on  the  attorney.' 


*  Taplin  u.  Atty,  3  Bing.  164. 

*  Rash  V.  Peaoock,  2  M.  <{?  Bob.  162,  per  Lord  Denman. 

*  Parry  v.  May,  1  M.  &  Rob.  279,  per  Littledale,  J. 

*  Evans  v.  Sweet,  Ry.  <b  M.  83,  per  Best,  C.  J. 

*  Smith  V.  Young,  1  Oamp.  440,  per  Lord  Ellenborough. 

*  Hughes  V.  Budd,  8  DowL  315 ;  Houseman  v,  Roberts,  5  C.  <k  P.  394 ; 
Gates  9.  Winter,  3  T.  R  306.     This  last  case  was  a  qui  tarn  action. 

'  ETans  «.  Sweet,  Ry.  &  M.  84,  per  Best,  0.  J. 

"  Doe  V.  Martin,  1  M.  <&  Rob.  242,  per  Tindal,  C.  J. 

*  Hughes  9.  Budd,  8  DowL  315,  per  Patteson,  J. 
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appeared  that  many  such  accounts  for  di£ferent  parts  of  the  work 
had  been  rendered  by  the  plaintiff  to  the  defendant.*  The  case  of 
Jones  i;.  Edwards/  is  not  affected  by  this  decision.  That  was  an 
action  against  four  defendants,  as  owners  of  a  sloop,  to  recover  an 
account  for  warehousing  the  rigging  of  the  vessel.  In  order  to 
prove  that  one  of  the  defendants  was  a  joint-owner,  the  plaintiff 
called  for  a  letter,  which  was  stated  to  have  been  written  nine 
years  before  by  this  defendant  to  the  son  of  another  defendant, 
and  relied  upon  a  '^  notice  to  produce  letters  and  copies  of  letters, 
and  all  books  relating  to  the  cause.'*  The  Court  decided  that  the 
notice  was  too  uncertain,  and  no  sensible  man  could  entertain  a 
different  opinion. 

§  414.  In  one  case,  where  the  notice  misdescribed  the  title  of 
the  cause,  it  was  held  to  be  invalid ; '  but  as  the  strict  application 
of  this  rule,  in  cases  where  it  is  evident  that  the  party  served  has 
not  been  misled,  'might  be  productive  of  serious  injustice,  it  is 
hoped  that,  at  the  present  day,  it  would  not  be  allowed  to  prevail, 
onless  the  misdescription  were  of  a  flagrant  nature.  Indeed,  the 
Court  of  Exchequer  has  thrown  out  an  intimation  to  this  effect ; 
for  where  a  notice  was  objected  to  on  the  ground  that  it  was 
entitled  (by  mistake)  in  a  wrong  court,  Mr.  Baron  Alderson  dis- 
countenanced the  objection,  saying,  "  One  does  not  know  where 
we  are  to  stop.  Would  the  notice  be  bad  if  one  of  the  names  was 
spelt  wrong?  .  .  At  the  time  of  the  decision  in  Harvey  v. 
Morgan,  the  Courts  were  much  more  strict  than  now  as  to  matters 
of  this  nature."  * 

§  415.  As  to  the  time  and  place  of  the  service,  no  precise  rule 
can  be  laid  down,  except  that  it  must  be  such  as  to  enable  the 
party,  under  the  known  circumstances  of  the  case,  to  comply  with 
the  calL*  If  the  person  to  be  served,  whether  client  or  attorney, 
dwell  in  another  town  than  that  in  which  the  trial  is  had,  he  must 


'  Rogers  v.  Custance,  2  M.  <b  Bob.  179.  '  M'Cl.  <k  Y.  139. 

'  Hanrey  v.  Morgan,  2  Stark.  R.  17.  The  notice  in  that  case  was 
entitled,  <<  A.  ^  B.,  assignees  of  C.  &  D.,  v.  R,"  instead  of  '<  A.  <k  B., 
Msignees  of  C,  v,  R"  *  Lawrence  v.  dark,  14  M.  &  W.  261. 

'  R.  V.  Hankins,  2C.  t  Kir.  823 ;  R.  v.  Kitson,  Pearce  &  Dear.  C.  C.  187. 
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§416.  If  the  party  served  can  prove  that  his  papers  are  in  a 
foreign  country,  or  at  such  a  distatice  from  the  place  of  trial  as 
to  render  it  impossible  for  him  to  produce  them  under  an  ordinary 
notice,  such  a  notice  will  be  inoperative ;  but  the  Courts  are  very 
properly  inclined  to  favour  the  sufficiency  of  the  notice,  whenever 
the  circumstances  of  the  case  will  warrant  them  in  so  doing. 
Thus,  where  the  party  had  gone  abroad,  leaving  the  cause  in  the 
hands  of  his  attorney,  it  was  presumed  that  he  had  left  with 
him  all  papers  material  to  the  cause,  and,  consequently,  a  notice 
served  on  the  attorney  the  evening  next  but  one  before  the  trial, 
was  held  to  be  sufficient^  So,  a  four  days'  notice,  given  to  the 
defendant  to  produce  letters  written  by  him  to  his  partner  in  New 
South  Wales,  was  considered  good,  where  long  litigation  on  the 
subject  of  them  made  it  presumable  that  they  had  been  remitted 
to  this  country.*  It  has  even  been  held,  that  a  similar  notice  to 
a  foreign  defendant  was  sufficient,  though  the  letters  required  had 
been  addressed  to  him  eighteen  years  before  at  his  residence 
abroad.  In  that  case,  the  action  had  commenced  seven  months 
before  the  trial ;  and  though  it  was  objected  that  the  defendant 
had  had  no  time  to  procure  the  original  papers  to  be  transmitted 
from  his  own  country,  where  it  was  to  be  presumed  they  had  been 
left,  Chief  Justice  Abbott  admitted  secondary  evidence  of  their 
contents,  observing  that  it  would  lead  to  great  inconvenience  and 
delay,  if  trials  were  allowed  to  be  postponed  upon  such  an 
objection.^ 

{417.  The  party  who  seeks  the  production  of  papers  must  not 
put  his  adversary  to  needless  trouble  and  expense.  Therefore, 
where  a  defendant's  attorney,  having  been  served  in  Essex  with 
notice  to  produce  certain  deeds,  fetched  them  from  London,  and 
on  the  commission  day  was  served  with  a  fresh  notice  to  produce 
another  deed,  upon  which  he  stated  that  the  document  was  in 
town,  where  he  had  already  been  once,  but  that  it  should  be 
forthcoming  at  the  trial  if  the  plaintiff  would  pay  the  expenses 

»  Bryan  v.  Wagstaff,  Ry.  &  M.  327,  per  Abbott,  C.  J. ;  2  0.  ifeP.  126,  S.  C. 
'  Stmge  V.  Buchanan,  10  A  <k  R  598. 

*  Drabble  v,  Donner,  Ry.  &  M.  47.  But  see  Ehrenspergen  v,  Anderson, 
3  Ex.  R.  148. 
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§  420.  Secondly,  a  notice  to  produce  is  not  required,  where  the 
instrument  to  be  proved  is  itself  a  notice.  This  exception 
appears  to  have  been  originally  adopted  in  regard  to  notices  to 
produce,  for  the  obvious  reason,  that,  if  a  notice  to  produce  such 
papers  were  necessary,  the  series  of  notices  would  become  infinite.^ 
The  judges,  however,  have  subsequently  extended  the  exception 
to  many  other  notices;  partly,  perhaps,  from  a  misapprehension  of 
the  ground  on  which  the  doctrine  rests ; "  partly,  from  the  expe- 
rienced  inconvenience  attendant  on  a  strict  observance  of  the  rule 
requiring  notice  ;  *  partly,  because  the  secondary  evidence  that  is 
usually  offered  of  notice  is  a  copy  of  the  paper  sent,  which  par- 
takes in  great  measure  of  the  character  of  a  duplicate  original;* 
and,  chiefly,  because  it  constantly  happens  that  the  opposite  party 
is  well  aware,  from  the  nature  of  the  suit,  that  he  will  be  charged 
with  the  possession  of  the  original  document.*  On  one  or  other 
of  these  grounds,  it  has  been  held  that,  in  order  to  let  in  proof  by 
a  copy,  if  not  any  species  of  secondary  evidence,  no  notice  is 
required  to  produce  a  notice  to  quit ;  **  a  notice  of  dishonour,'  pro- 
Tided  the  action  be  brought  upon  the  bill,  but  not  otherwise ;  * 
notices  of  action,  or  written  demands,  which  are  necessary  to 

j_  _  B  I  -  - —        ■  -r —  ■■■-- 

*  3  Si  Ev.  730 ;  Philipson  v.  Chase,  20amp.  111.     But  see  ante,  §  418. 

^  In  PhOipson  v.  Chase,  2  Camp.  Ill,  Lord  EUenborough  observes,  '*  I 
approve  of  the  practice  as  to  notices  to  quit ;  and  I  remember  when  the 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said,  that  if  a  duplicabe 
of  the  notice  to  quit  was  not  of  itself  sufficient,  no  more  ought  a  duplicate 
of  the  notice  to  produce,  and  thus  notices  might  be  required  in  infinitum* " 
1%6  fftUacy  of  this  reasoning  is  ably  exposed  by  Mr.  Starkie,  in  8  Si  Ev.  730. 

*  2  Ph.  Ev.  226,  n.  6.  *  Kine  v.  Beaumont,  3  B.  «fc  B.  291. 
■  Colling  V.  Treweek,  6  B.   &  C.  399,  400,  per  Bayley,  J. ;  Robinson  v. 

Brown,  3  Com.  R  764,  per  Maule,  J.     See  post,  §  422. 

«  Doe  V.  Somerfcon,  7  Q.  B.  68  ;  Jory  v.  Orchard,  2  B.  <fe  P.  41,  per  Lord 
EWon ;  Colling  v.  Treweek,  6  B.  <fe  C.  398,  per  Bayley,  J.  See  R.  v.  Mort- 
kxsk,  7  Q.  B.  469. 

7  Swam  V.  Lewis,  2  C.  M.  &  R  261  ;  6  Tyr.  998,  S.  C.  ;  Kine  v.  Beau- 
mont,  3  B.  <fe  B.  288  ;  7  Moore,  112,  S.  C. ;  Ackland  v.  Pearce,  2  Camp. 
601,  per  Le  Blanc,  J.  ;  Roberts  v.  Bradshaw,  1  Stark.  R.  28  ;  Colling  v. 
Treweek,  6  B.  <k  C.  398,  per  Bayley,  J.  These  cases, — ^the  first  two  of  which 
were  decided  after  conferring  with  the  judges  of  the  other  courts, — ^put  the 
question  beyond  all  dispute,  and  overrule  the  earlier  decisions  of  Langdon  v. 
Hulls,  6  Eap.  166,  and  Shaw  v.  Markham,  Pea.  R.  166. 

'  Lanauze  v.  Palmer,  M.  <k  M.  31,  per  Abbott,  C.  J. 
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of  exchange,  or  other  writing/  or  in  a  prosecution  for  stealing  any 
document,'  the  counsel  for  the  plaintiff  or  the  Crown  may  at  once 
produce  secondary  evidence  of.  its  contents,  even  though  the 
defendant  should  offer  to  produce  the  document  itself ; '  and  this 
exception  has  been  recognised  in  an  action  on  contract  against 
H  carrier  for  the  non-delivery  of  written  instruments,'*  as  also  in 
indictments  for  conducting  a  traitorous  correspondence/  It  has, 
however,  been  held  inapplicable,  on  a  charge  of  forging  a  deed  ;* 
and  no  doubt  can  be  entertained  that  an  indictment  for  arson,  with 
mtent  to  defraud  an  insurance  office,  does  not  convey  such  a 
notice  that  the  policy  \vill  be  required,  as  to  dispense  with  a 
formal  notice  to  produce/  So,  if  the  maker  of  a  note  or  cheque, 
or  the  acceptor  of  a  bill,  does  not,  as  defendant  in  an  action,  deny 
by  his  plea  the  making  or  acceptance,  the  plaintiff,  not  being 
bound  to  produce  the  instrument  as  part  of  his  case,"  it  being 
admitted  on  the  record,  may  object  to  the  defendant's  giving 
secondary  evidence  of  its  contents,  for  the  purpose  even  of  identi- 
fication, unless  a  notice  to  produce  has  been  duly  served,*  or 
unless  the  instrument  is  shown  to  be  in  Court/** 

§  423.  Fourthly,  in  odium  spoliatoris,  a  notice  need  not  be 

^  Scott  V.  Jones,  4  Tauni  865  ;  How  v.  Hall,  14  East,  275  ;  Bucher  v, 
Jarratt,  3  K  <b  P.  143.     These  cases  overrule  Cowan  v,  Abrahams,  1  Esp.  50. 

*  E.  r.  Aickles,  1  Lea.  297,  n.  o  ;  R.  v.  Brennan,  3  Craw.  <b  Dix,  C.  C, 
109,  per  Perrin,  J. 

'  Whitehead  v,  Scott,  1  M.  &  Bob.  2,  per  Lord  Tenterden. 

*  Jolley  V.  Taylor,  1  Camp.  143,  per  Sir  J.  Mansfield,  C.  J. 

»  R  r.  De  La  Motte,  1  East,  P.  C.  124  ;  Layer's  case,  16  How.  St.  Tr. 
iro,  171. 

*  R.  r.  Haworth,  4  C.  &  P.  254,  per  Parke,  J. ;  See  Spragge's  case,  dted 
by  Lord  Ellenborough,  14  East,  276. 

^  R.  V.  EUioombe,  5  C.  <fe  P.  522,  per  Littledalo,  J.  ;  1  M.  &  Rob.  260, 
&  C.  ;  R.  V.  Kitson,  22  L.  J.,  M.  C,  118  ;  Pearce  &  De^.  C.  C.  187,  S.  C. 
See  R  V.  Humphries,  dted  2  Russ.  C.  <fe  M.  745 ;  R.  v.  Mortlook,  7  Q.  B.  459. 

'  The  plaintiflf,  however,  cannot  recover  interest  on  the  bill  from  the  date 
of  its  maturity  without  producing  it.  Hutton  v.  Ward,  15  Q.  B.  26 ; 
Chaplin  v.  Levy,  9  Ex.  R.  534,  per  Parke,  B. 

*  Goodered  v.  Armour,  3  Q.  B.  956 ;  explaining  Read  v.  Gamble,  5  N. 
AM.  433  ;  10  A.  &  R  597,  n.  a,  S.  C.  ;  Lawrence  v,  Clark,  14  M.  <fe  W. 
250,  253.     See  also  Chaplin  i^.  Levy,  9  Ex.  R.  534,  per  Parke,  B. 

*•  Dwyer  v.  Collins,  7  Ex.  R.  639. 
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formerly  thought,*  to  give  the  opposite  party  an  opportunity  of 
providing  the  proper  testimony  to  support  or  impeach  the  docu- 
ment; but  it  is  merely  to  enable  him  to  produce  it  if  he  likes 
at  the  trial,  and  thus  to  secure  the  best  evidence  of  its  contents.' 
The  question  is  yet  undecided,  as  to  whether  an  attorney  would 
be  ordered  to  search  among  his  papers,  if,  on  being  called  by  his 
client's  opponent  to  state  whether  he  had  a  particular  document 
in  Court,  he  were  to  assert  that  he  did  not  know  whether  he  had 
brought  it  with  him  or  not,  and  that  he  did  not  intend  to  ascertain 
that  fact,  unless  he  were  compelled  to  do  so  by  the  judge. 

§  427.  Secondary  evidence  is,  in  the  fourth  place,  admissible, 
when  a  document  is  in  the  hands  of  a  stranger,  who  is  not  com- 
peUable  by  law  to  produce  it,  and  who  refuses  to  do  so,  either  when 
summoned  as  a  witness  with  a  subpoena  duces  tectmi,*  or  when 
sworn  as  a  witness  without  a  subpoena,  if  he  admits  that  he 
has  the  document  in  Court.*  In  applying  this  rule  it  must  be 
carefiiUy  borne  in  mind,  that  the  mere  disobedience  of  a  person 
served  with  a  subpoena  duces  tecum,  will  not  render  admissible 
secondary  evidence  of  the  contents  of  the  document  which  he  is 
called  upon  to  produce ;  *  but  the  witness  must  also  he  justified  in 
refusing  the  production,  for  otherwise  the  party  will  have  no 
remedy,  except  as  against  him,*  The  reason  why  the  rule  is 
recognised  at  all  is  the  same  as  that  which  admits  parol  proof 
when  the  adversary,  after  notice,  refuses  to  produce  a  deed  in  his 
possession,— namely,  that  the  party  offering  secondary  evidence 
has  done  all  in  his  power  to  obtain  the  original  document.'  If 
therefore,  an  attorney,  who  is  not  acting  under  special  instructions 


'  Bate  V.  Kinsey,  1  C.  M.  <fe  E.  38 ;  Cook  v,  Heam,  1  M.  <t(  Bob.  201^ 
per  Patteson,  J.  ;  Doe  v.  Grey,  1  Stark.  R  284,  per  Lord  EUenborough ; 
Exall  V.  Partridge,  id,  dted  as  ruled  per  Lord  Kenyon. 

'  Dwyer  v.  CoUma,  7  Ex.  R.  639. 

'  Marsion  v.  Downes,  1  A.  <b  E.  31 ;  4  N.  <fe  M.  861 ;  6  C.  <t(  P.  381, 
&  C.  ;  Doe  «.  Robs,  7  M.  &  W.  102  ;  Milk  v.  Oddy,  6  0.  &  P.  728,  per 
Pftrke,  B.  The  case  of  Doe  v.  Owen,  8  C.  &  P.  110,  can  no  longer  be 
lopported. 

*  Doe  V,  CHfibrd,  2  C.  &  Kir.  448,  per  Alderson,  B.  ;  Newton  v,  OhapUn, 
10  Coni.  B.  356.  *  Jesus  ColL  r.  Qibbs,  1  You.  <b  ColL  156. 

*  E.  V.  LlanfaetUy,  2  R  ib  B.  940.         ^  Doe  v.  Ross,  7  M.  d?  W.  122. 
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fidentially  for  his  client,  and  which  his  client  has  the  right  to 
keep  back;'  but,  in  this  case,  as  we  have  just  seen,  it  by  no 
means  necessarily  follows  that,  in  the  event  of  the  client  himself 
not  being  summoned,  secondary  evidence  will  be  admissible. 

§  429.  The  rule  exempting  witnesses  from  producing  title- 
deeds  has  been  applied  to  a  will,  under  which  the  witness  claimed 
as  devisee,  though  it  was  suggested  that  this  will  extended  to 
personalty  as  well  as  to  realty,  and,  therefore,  ought  to  have  been 
deposited  in  the  Ecclesiastical  Court,  where  the  public  might 
have  had  access  to  it.'  Still,  unless  it  appears  that  the  title  of  the 
person  possessing  the  document  will  in  some  way  be  affected  by 
its  production,  the  rule  will  not  prevail ;  and,  therefore,  in  an 
action  for  ejectment,  where  the  title  of  the  lessor  of  the  plaintiff 
was  disputed,  the  solicitor  of  a  gentleman,  who  had  been  in  treaty 
with  him  for  the  purchase  of  the  property,  but  which  treaty  had 
gone  off,  was  allowed  to  produce  on  behalf  of  the  defendant  the 
abstract  that  had  been  delivered  to  his  client,  as  furnishing 
secondary  evidence  of  the  contents  of  the  deeds  delating  to  the 
property,  which  the  lessor  of  the  plaintiff  had  refused  after  notice 
to  produce.' 

§  430.  Again,  the  mere  circumstance,  that  the  production  of 
the  document  may  render  the  witness  liable  to  a  civil  action,  does 
not  come  within  the  protection  of  the  rule.  Thus,  in  an  action 
of  ejectment,  in  which  the  lessor  of  the  plaintiff  claimed  as 
devisee  in  remainder,  and  the  defendant  held  under  an  invalid 
lease  made  by  the  late  tenant  for  Hfe,  a  witness,  who  was  an 
executor  and  legatee  of  the  late  tenant  for  life,  was  compelled  to 
produce  his  testator's  rent-book,  for  the  purpose  of  enabling  the 
lessor  of  the  plaintiff  to  identify  the  lands  in  question  with  the 
lands  originally  devised,  though  the  witness,  as  executor,  was 
bound  to  indemnify  the  defendant  from  all  loss  he  might  sustain 

*  Harris  «.  Hill,  3  Stark.  R  140;  Volant  v.  Soyer,  13  Com.  B.  231  ; 
Doe  Vt  James,  2  M.  4b  Bob.  47,  per  Lord  Denman ;  Ditcher  v,  Eenrick,  1 
C.  &  P.  161.     See  Doe  v.  Langdon,  12  Q.  B.  711. 

'  Doe  V.  James,  2  M.  <b  Bob.  per  Lord  Demnau. 

'  Doe  V.  Langdon,  12  Q.  B.  711. 
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the  case  does  not  fall  within  this  exception,  but  is  governed 
by  the  rule  requiring  the  production  of  the  writings/  So,  a 
witness  who  has  inspected  the  accounts  of  the  parties,  though 
he  may  not  give  evidence  of  their  particular  contents,  will  be 
allowed  to  speak  to  the  general  balance  without  producing  the 
accounts.'  And,  where  the  question  turns  upon  the  solvency  of  a 
party  at  a  particular  time,  the  general  result  of  an  examination  of 
his  books  and  securities  may  be  stated  in  like  manner.'  This 
exceptioxt,  however,  will  not  enable  a  witness  to  state  the  general 
contents  of  a  number  of  letters  received  by  him  from  one  of  the 
parties  in  the  cause,  though  such  letters  have  since  been  destroyed, 
if  the  object  of  the  examination  be  to  elicit  from  the  witness  the 
impression  which  they  produced  on  his  mind,  with  reference  to 
the  degree  of  friendship  subsisting  between  the  writer  and  a  third 
party .^  The  distinction  between  this  and  the  preceding  cases  is 
obvious;  since,  in  those,  the  fact  in  question  was  one,  the  truth 
of  which  simply  depended  on  the  honesty  of  the  witness,  whereas 
here,  not  only  his  honesty,  but  his  taste  and  feelings  were  involved; 
and  he  might,  from  perusing  the  letters,  conscientiously  draw  a 
very  different  inference  as  to  their  legitimate  construction,  from 
that  which  would  be  drawn  by  an  unbiassed  juiy. 

§  433.  Secondary  evidence  is  admissible  in  the  examination  of  a 
witness  on  the  vair  direy  and  in  preliminary  inquiries  of  the  same 
nature.  But  as  this  rule,  owing  to  the  recent  improvements  in 
the  law  of  evidence  on  the  subject  of  the  competency  of  witnesses, 
has  now  become  practically  inoperative,  further  reference  to  it 
here  is  deemed  unnecessary.^ 

'  Spencer  v.  Billing,  3  Gamp.  310,  per  Lord  EUenboroogh. 

*  Roberts  v,  Doxon,  Pea.  B.  83,  per  Lord  Kenyon.  But  see  Johnson  v. 
Kenh&w,  1  De  Gex  ib  Sm.  260,  where  this  course  was  not  allowed  by 
Knight  Brace,  V.  C. 

*  Meyer  v.  Sefton,  2  Stark.  R  274,  per  Holroyd,  J. 

*  Topham  v.  M*Gregor,  1  C.  &  Kir.  320,  per  Rolfe,  B.  See  Taylor  t. 
Carpenter,  2  Woodb.  is  Min.  5,  6. 

*  See  Ist  Ed.  of  this  Work,  §  342,  and  the  following  cases  : — ^Butchers* 
Ca  V.  Jones,  1  Esp.  160 ;  Botham  v,  Swingler,  id.  164  ;  R.  v.  Gisbura,  15 
East,  57 ;  Sewell  v.  Stnbbs,  1  0.  d?  P.  74  ;  Carlisle  «.  Eady,  id.  234  ;  Qnar- 
terman  v.  Cox,  8  C.  &  P.  97  ;  Butler  v.  Carver,  2  Stark.  B.  438  ;  Godman- 
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§  435.  Bat  although  the  party,  against  whom  depositions  are 
offered  in  evidence,  must  have  had  an  opportunity  of  being  present 
at  the  examination,  and  of  cross-examining  the  witnesses,'— and 
therefore,  if  a  commission  be  executed  without  any  notice  being 
given  to  the  opposite  party,  to  enable  him,  if  he  pleases,  to  put 
cross-interrogatories,  the  depositions  will  be  rejected,' — ^yet,  it  is 
by  no  means  requisite  that  he  should  exercise  that  power ;  and  if 
notice  has  been  given  to  him  of  the  time  and  place  of  the  examina- 
tion, and  he  neither  intimates  any  wish  to  cross-examine,  nor 
applies  to  the  Court  to  enlarge  the  time  for  that  purpose,  it  will  be 
presumed  that  he  has  acted  advisedly,  and  the  depositions  wiU  be 
received.'  So,  where  a  defendant,  after  joining  the  plaintiff  in 
obtaining  a  commission  to  examine  witnesses  upon  interrogatories, 
gave  notice  that  he  declined  to  proceed  with  the  examination; 
whereupon  the  plaintiff  sent  him  word  that  he  should  apply  for  a 
eommissioii  ex  parte,  which  he  accordingly  did;  the  Court  held 
that  the  examinations  taken  under  this  order  were  admissible  in 
evidence,  although  the  defendant  had  received  no  notice  of  the 
time  and  place  of  taking  them.^ 

§  436.'  The  admissibility  of  this  evidence  seems  to  turn,  rather 
on  the  right  to  cross-examine,  than  upon  the  precise  identity, 
either  of  the  parties  or  of  the  points  in  issue,  in  the  two  pro- 
ceedings. Therefore,  where  a  witness  testified  in  a  suit,  wherein 
A.  and  several  others  were  plaintiffs  and  B.  defendant,  his  testi- 
mony was,  after  his  death,  held  admissible  in  a  subsequent  action 
relating  to  the  same  matter,  brought  by  B.  against  A.  alone.*  And 
though  the  two  trials  were  not  between  the  same  parties,  yet,  if  the 
second  trial  is  between  those  who  represent  the  former  parties,  and 
claim  through  them  by  some  title  acquired  subsequently  to  the  first 
trial,  the  evidence  is  admissible.'    Again,  if  in  a  dispute  respecting 

iod  in  a  judicial  proceeding  dep^iding  between  the  parties  affected  by  it,  or 
those  who  stand  in  parity  of  estate  or  interest  with  them." 

*  Att-Gen.  v.  Davison,  M'OleL  <fe  Y.  160. 

*  SteinkeUer  v.  Newton,  1  Scott,  N.  R.  148  ;  8  DowL  679  ;  9  0.  A  K 
313,  S.  0.  '  Cazenove  v.  Yaoghan,  1  M.  ^  SeL  4. 

*  M«Combie  v,  Anton,  6  M.  &  Gr.  27.  *  Gr.  Ev.  §  164,  in  part 

*  Wright  V.  Doe  d.  Tatham,  1  A.  <Sr  £.  3. 

'  Com.  Dig.  Et.  a.  6,  explained  by  littledale,  J.,  in  Doe  v.  Derby,  1 
A  ^E  E.  790  ;  Doe  o.  Powell,  3  C.  ib  Kir.  323. 


^^n^lVOTHB«i^«Hpi9PPHV«9Ha9a« 
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a  witness,  sinoe  deceased,  had  sworn  upon  the  former  trial,  was 
inadmissible.^ 

§  438.  In  stating  that  this  rule  mainly  depends  on  the  right  of 
cross-examination,  care  must  be  taken  to  guard  against  the  error 
of  imagining  that,  whenever  a  party  has  had  the  right  of  cross- 
examining  a  witness,  he  will  be  liable  to  have  the  statement  of 
that  witness  adduced  against  him  in  any  subsequent  action.    This 
will  be  so  only  in  the  event  of  his  opponent  being  the  same  in  both 
mts ;  because,  the  right  to  use  evidence,  other  than  admissions, 
being  co-extensive  with  the  liability  to  be  bound  thereby,  the 
adversary  in  the  second  suit  has  no  power  to  offer  evidence  in  his 
own  favour,  which,  had  it  been  tendered  against  him,  would  have 
been  clearly  inadmissible.*    On  the  same  ground  of  want  of  reci- 
procity,  it  has  been  held,  that,  on  an  issue  from  Chancery  between 
A.  and  B.,  depositions  taken  under  the  old  system,  and  produced 
by  B.  in  an  equity  suit  of  C.  against  B.,  could  not  be  read  as  part 
of  A/s  evidence,  though  the  question  in  both  suits  was  precisely 
the  same.*    It  might  appear  at  first  sight  that  these  depositions, 
having  been  used  by  the  party  himself  against  whom  they  were 
offered  in  evidence,  would,  in  spite  of  a  want  of  mutuality,  be 
receivable  as  admissions,  and  the  con'ectness  of  this  decision  has 
consequently  been  questioned  by  more  than  one  able  writer  on 
the  law  of  evidence ;  *  but  the  Court  of  Queen's  Bench  has  given 
the  true  answer  to  this  argument,  by  pointing  out  that  a  party, 
who,  prior  to  the  1st  of  November,  1852,^  used  depositions  in 
equity,  did  not  know  beforehand  what  they  were,  and  therefore 
was  no  further  bound  by  their  contents,  than  he  would  have  been 
by  the  viva  voce  testimony  of  a  witness  whom  he  might  have 
called  at  Nisi  Prius.' 

'  Melvin  v.  Whiting,  7  Pick.  79.  See  also  Jackson  v.  Winchester,  4 
DalL  206.  =  j^  ^  Derby,  1  A.  &  R  783,  786. 

'  Atkins  V  Humphreys,  1  M.  ib  Bob.  623,  per  Tindal,  C.  J.  ;  Bushworth 
t.  Cotmtess  of  Pembroke,  Hard.  472. 

*  1  St  Ev.  312,  n.  m  ;  Ph.  &  Am.  Ev.  571,  n.  2. 

*  When  15  &  16  Yict,  c.  86,  came  into  operation.  See  as  to  the  new 
practice,  §§  28  —41  of  that  Act. 

*  Brickell  v.  Hulse,  *l  A,  &K  456 — 458,  per  Lord  Denman,  and  Cole- 
ridge, J. 
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on  the  ground  that  the  deaths  of  the  witnesses  were  not  shown 
by  '^  the  depositions  taken  in  the  cause ;  *'  and  they  refused  to  allow 
the  plaintifb  to  prove  by  viva  voce  testimony  or  by  affidavit  that 
the  witnesses  were  in  fact  dead.  The  plaintiffs  appealed,  and 
prayed,  among  other  things,  that  the  order  of  the  Court  below 
should  be  reversed,  and  that  they  might  be  at  liberty  to  read  the 
depositions ;  whereupon,  the  House  of  Lords,  without  granting  or 
alluding  to  the  last  paragraph  of  the  prayer,  gave  judgment  that 
the  order  be  reversed.^  It  is  obvious,  therefore,  that  this  case 
does  not  decide  that  depositions  can  in  any  event  be  read  in 
evidence,  where  the  witnesses  are  themselves  capable  of  being 
called.  Neither  can  such  a  doctrine  be  supported  by  any  of  the 
three  other  cases  cited  by  the  plaintiff's  counsel  in  Blagrave  v. 
Blagrave.'  In  Byrne  r.  Frere,*  it  is  clear  that  the  witnesses  were 
dead,  and  there  is  nothing  whatever  to  show  that  they  were  alive, 
either  in  Nevil  v.  Johnson,*  or  in  Barton  v.  Palmes.*  These  last 
two  cases  were  decided  at  the  commencement  of  the  last  century 
by  a  judge  of  no  very  exalted  reputation,  Sir  Nathan  Wright,  and 
are,  moreover,  so  wretchedly  reported  as  to  be  utterly  valueless  as 
expositions  of  the  law. 

§  440.  Betuming  now  to  the  rule  which  rejects  secondary 
evidence  of  oral  testimony  so  long  as  the  witness  can  himself  be 
called,  it  should  be  observed,  that  the  common  law  regards  a 
witness  as  incapable  of  being  called, — 1,  When  he  is  dead; 
2,  When  he  is  out  of  the  jurisdiction  of  the  Court,  or,  possibly, 
when  he  cannot  be  found  after  diligent  inquiry ;  8,  When  he  is 
either  insane,  or  permanently  sick ;  and  4,  When  he  is  kept  out 
of  the  way  by  the  contrivance  of  the  opposite  party.  In  noticing 
the  authorities  which  support  these  propositions,  no  case  need  be 
cited  to  establish  what  is  admitted  on  all  hands,  that  if  the  witness 
be  proved  to  be  dead,  secondary  evidence  of  his  statement  on  oath 
in  a  former  trial  between  the  same  parties  will  be  received  as  of 
course.*    The  Court,  however,  unless  some  account  of  the  death 

^  See  and  oompare,  3  Bro.  P.  C.  602,  and  24  Lords'  J.  448,  under  date 
28th  Jan.  1734.     See  also  Carrington  v,  Comock,  2  Sim.  567. 

*  1  De  Gex  &  Sm.  252.  '  2  MolL  167.  *  2  Vem.  447. 

*  Prec.  in  Chan.  233.         *  Pyke  v.  Crouch,  1  Lord  Raym.  730,  5th  Res. 
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to  find  him,  but  conld  neither  see  him  nor  hear  of  him.  In  no 
modem  case  has  precisely  the  same  point  been  mled,  but  as  it  has 
frequently  been  held  that  proof  of  Lbility  to  find  an  attesting 
witness  will  let  in  evidence  of  his  handwriting/  these  analogous 
decisions  would  seem  in  some  degree  to  support  the  correctness  of 
the  old  authority,  at  least  so  far  as  relates  to  civil  causes. 

§  442.  In  criminal  proceedings  a  similar  latitude  is  not  allow- 
able at  common  law,  and  the  deposition  of  a  witness,  whether 
taken  before  a  magistrate  or  a  coroner,  will  not  be  rendered 
admisaibley  on  mere  proof  that  the  witness  himself  cannot  be 
found  after  diligent  search.'  Neither  will  it  be  received,  though 
satisfactory  proof  be  given  that  the  witness  was  not  absent  from 
any  intention  to  defeat  justice,  but  that,  being  a  foreigner,  he  had, 
since  the  prisoner  was  committed  for  trial,  returned  to  his  own 
country,  and  was  at  the  time  of  tiie  trial  resident  abroad.'  This 
kind  of  evidence  has  also  been  rejected  in  America,  both  where 
the  witness  could  not  be  found  within  the  jurisdiction,  but  was 
reported  to  have  gone  to  an  adjoining  State,*  and  where  he  was 
proved  to  have  left  the  State,  after  being  summoned  to  attend  at 
the  trial.' 

§  443.  How  far  amwers  to  inquiries  respecting  the  witness  are 
admissible  to  prove  that  he  cannot  be  found,  is  not  very  clearly 
defined  by  the  decisions.  That  such  answers  will  be  rejected 
as  hearsay,  if  tendered  in  proof  of  the  fact  that  the  witness  is 
abroad  is  beyond  all  doubt ;  *  but  where  the  question  is  simply 
whether  a  diligent  and  unsuccessful  search  has  been  made  for  the 

*  Kay  r.  BrookmaD,  3  0.  &  P.  555  ;  Canliffe  v.  Sefton,  2  East,  183  ; 
Crosby  t?.  Percy,  1  Taunt.  364  ;  Earl  of  Falmouth  v.  Roberts,  9  M.  &  W. 
469  ;  Parker  v.  Hoskins,  2  Taunt.  223 ;  Burt  v.  Walker,  4  B.  <Sr  A.  697  ; 
Spooner  «.  Payne,  4  Com.  B.  328. 

'  Ld.  Motley's  casS,  KeL  65,  6tli  Res.  ;  6  How.  St.  Tr.  771,  S.  C. ;  R,  v. 
Scaife,  17  Q.  B.,  242—244  ;  2  Den.  281,  S.  C. 

*  R.  V.  Austen,  1  Pearce  <fe  Dears.  C.  C.  612  ;  7  Cox,  C.  C.  55,  S.  C.  ; 
R.  V.  Hagan,  8  C.  &  P.  167,  per  Coltman,  J.  These  cases  overrule  the  law 
as  laid  down  in  B.  N.  P.  242. 

*  WQbur  V.  Selden,  6  Cowen,  162.  *  Finn's  case,  5  Rand.  701. 

*  Robinson  v.  Markis,  2  M.  &  Rob.  375,  per  Lord  Abinger  ;  Doe  v. 
Powell,  7  C.  &  P.  617,  per  id.  ;  post,  §  479. 
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his  deposition  was  allowed  to  be  read ;  ^  but  too  much  weight  must 
not  be  given  to  this  decision,  since,  if  the  course  there  adopted 
were  ordinarily  allowed,  there  would  be  very  sudden  indispositions 
and  recoveries.*  The  rule  laid  down  by  Lord  Ellenborough,  that 
where  a  witness  is  taken  ill,  the  party  requiring  his  testimony 
should  move  to  put  off  the  trial,  is  certainly  less  open  to  objection 
and  abuse.'  In  the  criminal  courts,  this  practice  has  long 
prevailed,  and  it  has  there  been  expressly  decided,  that  the 
depositions  of  a  woman,  who  was  so  near  her  confinement  as  to  be 
unable  to  attend  a  trial,  could  not,  at  common  law,  be  received.^ 
If,  however,  &om  the  nature  of  the  illness  or  other  infirmity,  no 
reasonable  hope  remains  that  the  witness  will  be  able  to  appear  in 
court  on  any  future  occasion,  his  deposition  is  certainly  admissible 
in  criminal,'  as  it  is  in  civil,*^  proceedings.  It  may  here  deserve 
notice,  that  where,  upon  an  issue  being  directed  out  of  Chancery, 
it  appeared  that  a  witness,  who  had  been  examined  in  the  cause 
as  to  the  handwriting  of  certain  documents,  had  since  become  . 
blind,  the  court  made  an  order  that  his  depositions  should  be 
read  at  the  trial.* 

8  446.  The  proposition  that,  if  a  witness  be  kept  out  of  the 
way  by  the  adversary,  his  former  statements  on  oath  will  be 
admissible,  rests  partly  on  the  authority  of  several  decisions, 
both  in  the  civil  and  criminal  courts;*  partly  on  the  analogies 


»  Luttrell  V.  Reynell,  1  Mod.  284. 

'  Harrison  v.  Blades,  3  Camp.  458,  per  Lord  Ellesborough ;  Jones  v. 
Brewer,  4  Tatrni  47,  per  Heath,  J.  ^  Harrison  v.  Blades,  3  Camp.  458. 

*  B.  «.  Savage,  5  C.  <fe  P.  143,  per  Patteson,  J.     See  post,  §  449. 

*  11  &  12  Vict.,  0.  42,  §  17,  cited  post,  §  447  ;  R.  v.  Hogg,  6  C.  «b  P. 
176,  per  Gumey,  B.  ;  U.  v.  Edmunds,  id.  165,  per  Tindal,  C.  J.  ;  R.  v. 
Wilshaw,  C.  &  Marsh.  145  ;  R.  «.  Cockbum,  1  Dear.  <fe  Bell,  203  ;  7  Cox, 
Or.  Cas.  265,  S.  C,  cited  post,  §  448,  n.  3. 

*  Jones  V.  Jones,  1  Cox,  184  ;  Andrews  v.  Palmer,  1  Ves.  <fe  B.  22  ;  Fry. 
u.  Wood,  1  Atk.  445  ;  Corbett  r.  Corbett,  id.  335,  336.     The  case  of  Doe 
r.  Evans,  3  C.  <fe  P.  219,  where  Vaughan,  J.,  is  said  to  have  rejected  the 
depositions  of  a  witness,  who  was  bed-ridden  and  nearly  a  century  old,  and 
quite  unable  to  attend  the  trial,  is  obviously  not  law. 

'  Lynn  v.  Robertson,  2  Coop.  C.  P.  R.  217. 

«  Lord  Moray's  case,  KeL  55,  5th  Res.  ;  6  How.  St.  Tr.  770,  771, 
a  C.  ;  R.  V.  Harrison,  12  How.  St.  Tr.  851,  852,  868,  per  Lord  Holt ; 
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or  affirmation  of  those  who  shall  know  the  facts  and  circumstances 
of  the  case,  and  shall  put  the  same  into  writing,  and  such  deposi- 
tions shall  be  read  over  to  and  signed  respectively  by  the  witnesses 
who  shall  have  been  so  examined,  and  shall  be  signed  also  by  the 
justice  or  justices  taking  the  same ;  and  the  justice  or  justices, 
before  whom  any  such  witness  shall  appear  to  be  examined  as 
aforesaid,  shall,  before  such  witness  is  examined,  administer  to 
such  witness  the  usual  oath  or  affirmation,  which  such  justice  or 
justices  shall  have  full  power  and  authority  to  do ;  and  if  upon 
the  trial  of  the  person  so  accused  as  first  aforesaid  it  shall  be 
proved,  by  the  oath  or  affirmation  of  any  credible  witness,  that 
any  person,  whose  deposition  shall  have  been  taken  as  aforesaid^ 
is  dead^  ot  so  HI  as  not  to  be  able  to  travel^  and  if  abo  it  be  proved 
that  such  deposition  was  taken  in  the  presence  of  the  person  so 
accused,  and  that  he  or  his  coimsel  or  attorney  had  a  full  oppor- 
tunity of  cross-examining  the  witness,  then,  if  such  deposition 
jmrport  to  be  signed  by  the  justice  by  or  before  whom  the  same 
purports  to  have  been  taken,  it  shall  be  lawful  to  read  such  depo- 
sition as  evidence  in  such  prosecution,  without  further  proof 
thereof,  unless  it  shall  be  proved  that  such  deposition  was  not  in 
hct  signed  by  the  justice  purporting  to  sign  the  same." 

§  448.  It  would  be  difficult  to  frame  a  clause  open  to  more 
objections  than  the  one  just  cited.  First,  the  Act  states,  that  if 
it  be  proved,  among  other  things,  that  the  witness  "  is  dead,  or  so 
ill  as  not  to  be  able  to  travel,"  it  shall  be  lawful  to  read  his 
deposition  as  evidence  in  the  prosecution.  Now,  any  one,  bearing 
in  mind  the  maxim,  "  expressio  unius  est  exclusio  alterius,"  would 
reasonably  interpret  this  to  mean  that,  unless  one  or  other  of 

Her  Majesty's  Justices  of  the  Peace  for  the  said  [county],  in  the  presence  and 
hearing  of  A.  B.  ;  who  is  charged  this  day  before  [me],  for  that  he  the  said 
A.  B.  on  at  [&c.,  desoribmg  the  offence  as  in  a  warrant  of 

commUtntni],    This  deponent  0.  D.  on  his  \oaih'\  saith  as  follows  [<Src.,  staimg 
ike  depoaiHon  of  (he  witness  as  nearly  as  possible  in  the  words  he  uses.     When 
his  deposition  is  complete,  let  him  sign  it,'\ 
And  this  deponent  R  F.  upon  his  oath  saith  as  follows  [<kc.]. 

''  The  above  depodtions  of  C.  D.  and  R  F.  were  taken  and  [mH>m]  before 
me  at  on  the  day  and  year  first  above  mentioned. 

"T.  a" 
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been  tendered  in  a  civil  suit,  it  could  not  have  been  received ;  for, 
as  will  presently  appear,*  an  examination  taken  under  the  Act  of 
1  Will.  4,  c.  22,  cannot  be  read  in  evidence  on  the  ground  of  the 
sickness  or  other  infirmity  of  the  witness,  unless  it  be  shown  that 
such  sickness  or  infirmity  is  of  a  permanent  character. 

§  450.  Again,  what  amount  of  proof  will  authorise  the  reading 
of  the  deposition  ?  "Will  it  suffice  simply  to  show  that  the  witness 
is  dead,  or  too  ill  to  travel ;  that  he  was  examined  in  the  presence 
of  the  accused,  who  had  a  full  opportunity  of  cross-examining 
him;  and  that  the  document  purports  to  be  signed  by  the  com- 
mitting justice  ?  or  must  the  prosecutor  further  prove  all  or  any 
of  the  following  facts,  viz.,  that  the  deposition  was  taken  before 
the  accused  was  committed  or  bailed ;  that  it  was  taken  on  oath 
or  affirmation ;  that  it  was  read  over  to  the  witness,  and  that  it 
was  signed  by  him  ?  The  clause  enumerates  all  these  circum* 
stances  as  apparently  necessary  ingredients  in  a  valid  deposition ; 
and  then,  in  the  paragraph  relative  to  the  proof,  speaks,  first,  of 
"  the  person,  whose  deposition  shall  have  been  taken  as  aforesaidi'* 
being  dead,  &c.,  and  next  of  "  such*  deposition  "  purporting  to  be 
signed  by  the  justice.  If  it  be  contended,  that  the  Court  will 
infer  from  the  magistrate's  signature  that  the  statutory  provisions 
have  all  been  complied  with,  the  form  of  the  caption  of  the 
deposition,  as  given  in  the  schedule  to  the  Act,'  furnishes  a 
probable  answer  to  such  an  argument ;  for  by  that  form  the  justice 
merely  states  that  the  witness  was  examined  on  oath,  and  in  the 
presence  of  the  accused,  and  it  is  wholly  silent  as  to  whether  or 
not  the  examination  was  read  over  to  the  witness  or  was  signed 
by  him.  Now,  as  the  magistrate's  signature  is  clearly  insufficient 
to  prove  that  the  accused  was  present  during  the  examination  of 
the  witness,  though  that  fact  is  positively  stated  in  the  caption  so 
attested,  on  what  ground  can  it  be  urged  that  the  same  signature 
is  sufficient  to  prove  the  taking  of  the  oath,  which  is  a  fact  stated 
in  the  caption  in  a  precisely  similar  manner  ?  At  all  events,  how 
can  the  facts  that  the  deposition  was  read  over  to  the  witness, 


'  Post,  §  478. 

-  Ab  to  the  meaning  of  the  word  "  such,"  sec  per  Lord  Brougham  in 
Casement  v.  Fulton,  5  Moo.  T.  C.  B.  140.  '  Ante,  p.  420,  n.  4. 
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examination,  and  not  merely  so  much  of  the  evidence  as  the 
justice  might  consider  material,^  should  be  reduced  to  writing  in 
the  first  person,  and  in  the  very  words  of  the  witness ;  *  that  the 
deposition,  when  completed,  should  be  read  over  to  the  witness, 
and  be  signed  by  him,  as  a  token  of  his  assenting  to  its  correct- 
ness ; '  that  the  whole  body  of  the  depositions  should  also  be 
signed  by  the  justice  ;  and  that  they  should  be  transmitted 
by  him,  together  with  the  written  information,  the  statement 
of  the  accused,  and  the  recognizance  of  bail,  if  any  such 
documents  should  exist,  to  the  proper  officer  of  the  court  in 
which  the  trial  is  to  be  had,  before  or  at  the  opening  of  such 
court.* 

§  453.  In  directing  the  magistrate  to  take  down  the  statements 
of  the  witnesses  as  nearly  as  possible  in  their  own  words,  and  not 
merely  "  so  much  thereof  as  shall  be  material,"  the  Legislature, 
of  course,  did  not  intend  that  the  depositions  should  be  loaded 
with  every  idle  word  let  fall  by  the  persons  under  examination, 
though  obviously  having  no  reference  to  the  charge  against  the 
accused ;  but  it  certainly  meant  to  fetter  the  discretion  of  the 
justices,  who,  under  the  old  law,  were  apt  to  reject  as  immaterial 
much  valuable  information.  Regarded  in  this  light,  the  change 
is  saJutary;  for  not  only  does  it  frequently  happen,  that  facts, 
whicli  on  a  preliminary  inquiry  appear  to  be  of  trifling  import- 
ance, turn  out  in  the  sequel  to  be  extremely  relevant;  but, 
where  all  the  evidence  is  not  given,  the  Court,  the  prosecutor, 
and  the  prisoner,  are  alike  kept  in  the  dark,  and  much  time 
may  be  wasted  in  endeavours  to  throw  discredit  upon  the  testi* 
mony  of  witnesses,  by  showing  that  they  have  made  statements 
at  the  trial  which  are  not  to  be  found  in  the  depositions  returned.^ 
If  a  person  of  weak  intellect,  or  a  child,  be  examined  before  the 
justice,  it  is  also    desu*able    that   the   questions  and  answers 

^  ThiB  was  the  old  law  :  see  7  Geo.  4,  c.  64,  §§  2  <Sr  3. 
^  See  Sch.  M,  cited,  ante,  p.  420,  n.  4. 

'  See  R  V.  Fltiminer,  1 C.  <SrKir.  604  ;  R  v.  Flemming,  2  Lea.  0.  C.  854< 
'  See  §§  17  <&;  20  uf  the  Act 

*  R  V.  Potter,  7  C.  &  P.  660,  n.  ;  R  r.  Thomas,  id.  817  ;  R  v.  Grady, 
id.  650  ;  R  v.  Smith,  2  0.  <fc  Kii-.  207  ;  R  v.  WeUer,  id.  223. 
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at  all;  ^  and  no  objection  can  be  sustained,  on  the  ground  that  the 
title  does  not  state  with  sufficient  precision  the  charge  against  the 
accused.'  Although  each  witness  must  sign  his  own  deposition,  it 
will  be  sufficient  for  the  magistrate  to  attach  his  signature,  once 
for  all,  at  the  end  of  the  document,  provided  that  all  the  depositions 
be  written  on  one  sheet  of  paper.'  Still,  this  course  of  proceeding 
should  not  be  indiscriminately  adopted ;  for,  if  the  depositions  be 
copied  on  separate  sheets,  and  no  distinct  proof  be  given  of  their 
having  been  pinned,  or  otherwise  fastened  together,  at  or  before 
the  time  when  the  last  was  signed,  those  bearing  no  signature  will 
be  rejected.^  It  seems,  too,  that  the  signature  of  the  justice  must 
appear  on  the  face  of  the  deposition  to  be  that  of  the  magistrate 
"  by,  or  before,  whom  the  same  purports  to  have  been  taken,"  and 
that  no  parol  evidence  will  be  received  to  supply  any  omission 
on  this  head."*  The  depositions,  when  admissible  under  the  Act, 
may  be  read  in  evidence  before  the  grand  jury  as  well  as  at  the 
actual  trial.^ 

§  456.  Although,  as  before  stated,'  many  points  may  arise 
respecting  the  proper  mode  of  proving  depositions  imder  the 
recent  statute,  thus  much  appears  to  be  quite  clear,  that  it  is  no 
longer  necessary,  as  formerly  was  the  case,  to  verify  the  signature 
of  the  magistrate.  This  change,  however,  is  productive  of  no  real 
advantage ;  for,  as  proof  must  certainly  be  adduced  "  that  the 
deposition  was  taken  in  the  presence  of  the  accused,  and  that  he, 
or  his  coimsel  or  attorney,  had  a  full  opportunity  of  cross- 
examining  the  witness,"  it  is  obvious  that  either  the  justice  or  his 
clerk,  or  at  least  some  person  who  was  present  during  the  whole 
inquiiy,*  must  be  forthcoming,  in  order  to  show  that  the  forms  of 
law  have  been  duly  complied  with.  "When  the  deposition  is 
sought  to  be  read  on  the  ground  of  the  sickness  of  the  witness,  it 
must,  of  course,  be  proved  that  he  is  at  the  actual  time  of  the 

>  R  r.  Langbridge,  1  Den.  448  ;  2  C.  &  Kir.  975,  S.  C.  ^  Id. 

*  R  V,  Young,  3  C.  <fe  Kir.  106  ;  R  v.  Osborne,  8  C.  &  R  113,  per 
Coleridge,  J.,  and  Ld.  Abinger. 

*  R  r.  France,  2  M.  &  Rob.  207,  per  Alderson  and  Parke,  Bs. 

*  B.  1?.  Miller,  5  Cox,  C.  C.  166,  per  Maule,  J. 

*  R  V.  Clements,  2  Den.  251 ;  5  Cox,  C.  C.  191,  S.  C. 

^  Ante,  §§  450,  451.  ^  See  R  v.  Wilshaw,  C.  ifc  Marsh.  145. 
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deliver  the  same  to  the  proper  officer  of  the  court  in  which  the 
trial  is  to  be,  before  or  at  the  opening  of  the  court."  ' 

§  459.  It  may  be  doubtful  whether  these  provisions  have  not 
been  repealed  by  §  34  of  11  &  12  Vict.,  c.  42  ;'  but  assuming  that 
they  are  still  in  force,  it  will  be  seen  that  they  differ  materially 
from  those  which  regulate  the  mode  of  taking  depositions  before 
justices,  and  of  proving  them  when  taken.  In  the  first  place, 
the  coroner  is  only  required  to  put  in  writing  "  so  much  of  the 
evidence  as  shall  be  material;"  secondly,  the  narrative  may  be 
drawn  up  in  the  third  person ;  thirdly,  the  witness  is  not  required 
to  sign  the  document,  though  he  usually  does  so  for  the  purpose 
of  identifying  it;'  fourthly,  the  deposition  must,  as  it  would  seem, 
be  proved,  either  by  calling  the  coroner  who  subscribed  it,  or  by 
proving  his  signature  thereto,  and  showing  by  his  clerk,  or  by 
some  person  who  was  present  at  the  inquiiy,  that  the  forms  of 
law  have  been  duly  complied  with.* 

§  460.  Another  striking  distinction  is  said  to  exist  between 
depositions  returned  by  justices  and  those  taken  by  coroners. 
The  former,  to  be  admissible  as  secondary  evidence  against  the 
prisoner,  must  have  been  taken  in  his  presence ;  but  it  is  alleged 
that  the  latter  will  be  received,  though  taken  in  his  absence. 
This  doctrine  appears  to  rest  on  two  or  three  decisions  of  the 
date  of  Charles  II.,*  which  are  capable  of  a  far  more  limited 
interpretation,  and  even  if  this  were  not  so,  are  entitled  to  little 
consideration,  as  having  been  pronounced  at  a  time  when  the 
roles  of  evidence  were  little  understood ; — on  dicta  thrown  out  by 
Lord  Kenyon  and  Mr.  Justice  BuUer  in  B.  v.  Eriswell ;  * — on  a 
note  of  a  case  said  to  have  been  decided  by  Mr.  Baron  Hotham ; ' 
— and   on  a  ruling  by  Mr.  Justice   Coleridge,*  the    soundness 

'  See  9  Geo.  4,  c.  54,  §  4,  whicli  contains  similar  provisions  for  Ireland. 

'  If  so,  the  duties  of  coroners  are  defined  by  1  (b  2  Ph.  &  Mar.  c.  13,  §  5. 

'  See  R  V.  Hemming,  2  Lea.  C.  C.  854. 

^  See  R  V.  Wilshaw,  C.  &  Marsh.  145. 

»  Ld.  Morley's  case,  Kel.  55  ;  6  How.  St.  Tr.  776,  S.  0.  ;  Bromwich's 
case,  1  Lev.  180  ;  Thatcher  v.  Waller,  T.  Jones,  53 ;  R.  v.  Harrison,  1 2 
Hew.  St.  Tr.  852.  •  3  T.  B.  713,  722. 

'  R.  V,  Purefoy,  Pea.  Ev.  61,  n.  5th  ed. 

»  Sills  V.  Brown,  9  C.  ifc  P.  601. 
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§  463.  The  Irish  Act  of  50  Geo.  3,  c.  102,  after  the  humiliating 
recital,  that  men,  who  have  given  information  against  persons 
accused  of  crimes  in  Ireland,  have  been  murdered  before  the 
trial,  in  order  to  prevent  their  giving  evidence,  and  to  effect 
the  acquittal  of  the  accused,  enacts,  in  §  5,  that  if  any  person, 
after  giving  information  or  examination  upon  oath  against  any 
person  for  any  offence,  shall,  before  the  trial,  be  murdered  or 
violently  put  to  death,  or  so  maimed,  or  forcibly  carried  away  and 
secreted,  as  not  to  be  able  to  give  evidence  on  the  trial,  his  infor- 
mation  or  examination  shall  be  admitted  in  all  courts  of  justice 
in  Ireland  as  evidence  on  the  trial;  provided,  (and  this  is  a 
remarkable  proviso,  since  it  differs  from  the  ordinary  rule  of  law 
on  the  subject,*)  that  the  information  or  examination  of  a  witness 
secreted  shall  not  be  evidence,  unless  it  shall  be  found  on  a  col- 
lateral issue,  to  be  put  to  the  jury  trying  the  prisoner,  that  he  was 
secreted  by  the  person  on  trial,  or  by  some  person  acting  for  him, 
or  in  his  favour.  By  the  subsequent  stat.  56  Geo.  3,  c.  87,  §  3, 
informations  or  examinations,  under  similar  circumstances,  and 
after  similar  proof,  are  rendered  receivable  in  evidence  before  the 
grand  jury. 

§  464.  Again,  the  annual  Mutiny  Act  usually  provides,'  that  any 
justice,  within  whose  jurisdiction  any  soldier  in  the  regular  army, 
or  on  the  permanent  staff  of  the  militia,  having  a  wife  or  child, 
shall  be  billeted,  may  summon  him,  and  take  his  examination  in 
writing  upon  oath,  touching  the  place  of  his  last  legal  settlement, 
and  the  justice  shall  give  an  attested  copy  of  the  examination  to 
the  pelrson  examined,  to  be  by  him  delivered  to  his  commanding 
officer,  to  be  produced  when'  required ;  and  the  examination  and 
attested  copy  shall  at  any  time  be  admitted  in  evidence  as  to  such 
last  legal  settiement,  before  any  justice,  or  at  any  sessions,  although 
the  soldier  be  dead  or  absent  from  the  kingdom.  A  somewhat 
similar  clause  is  generally  inserted  in  the  annual  Marine  Mutiny 
Act,  but  in  order  to  give  the  justice  jurisdiction,  it  is  not  necessary 
that  the  marine  should  have  a  wife  or  child.' 


»  Ante,  §  22.  =  See  1?  &  18  Vict.,  c.  4,  §  98. 

^  See  17  <fe  18  Vici,  c.  6,  §  89. 
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counsel  of  the  parties,  and  to  adjoom  from  time  to  time  as  occa- 
sion may  require ;  and  such  examination  shall  be  publicly  taken 
viva  voce  in  the  said  courts  upon  the  oaths  of  witnesses,  and  the 
oaths  of  skilfol  interpreters,  administered  according  to  the  forms 
of  their  seyeral  religions ;  and  shall,  by  some  sworn  officers  of  the 
court,  be  reduced  into  writing  on  parchment,'  in  case  any  dupli- 
cates shall  be  required  on  behalf  of  any  of  the  parties  interested, 
and  shall  be  sent  to  the  Court  of  Queen's  Bench  closed  up,  and 
under  the  seals  of  two  or  more  of  the  judges  of  the  said  court, 
and  one  or  more  of  the  said  judges  shall  deliyer  the  same  to  the 
agents  of  the  parties  requiring  the  same ;  which  agents,  or,  in  case 
of  their  death,  the  person  into  whose  hands  the  same  shall  come, 
shall  deliver  the  same  to  one  of  the  clerks  of  the  Court  of  Queen's 
Bench,  in  the  public  office,  and  make  oath  that  he  received  the 
same  from  the  judges  in  India,  or,  if  the  agent  be  dead,  in  what 
maimer  the  same  came  into  his  hands;  and  that  the  same  has  not 
been  opened  or  altered  since  he  received  it,  (which  oath  the  clerk 
in  court  is  required  to  administer) ;  "  and  such  depositions,  being 
duly  taken  and  returned  according  to  the  true  intent  and  meaning 
of  this  Act,  shall  be  allowed  and  read,  and  shall  be  deemed  as 
good  and  competent  evidence,  as  if  such  witness  had  been  present, 
and  sworn  and  examined  vivfi.  voce  at  any  trial  for  such  crimes  or 
misdemeanors  "  in  the  Court  of  Queen's  Bench ;  "  and  all  parties 
concerned  shall  be  entitied  to  take  copies  of  such  depositions  at 
their  own  costs  and  charges." 

§  467.  §  42  enacts,  that,  in  all  proceedings  in  Parliament 
touching  any  offences  committed  in  India,  the  Lord  Chancellor 
or  Speaker  of  the  House  of  Lords,  and  also  the  Speaker  of  the 
House  of  Commons,  may  issue  their  warrants  to  the  Governor- 
General  and  Council,  or  to  the  chief  justice  and  judges  of  the 
Supreme  Court  of  Judicature  at  Calcutta,  Madras,  or  Bombay,' 
for  the  examination  of  witnesses ;  and  such  examination  shall  be 
returned  to  the  Lord  Chancellor  or  Speakers  respectively,  and 
proceeded  upon  as  if  the  directions  contained  in  §  40  were  again 
repeated ;  9nd  the  examination,  so  returned,  shall  be  deemed  good 

'  See  R.  V.  Dotigla0,»  13  Q.  B.  42.  *  Seeante,  p.  432,  n.  4. 
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employment,  shall  have  committed  any  offence.  By  §  3  of  this 
last-named  statute,  as  also  by  §  81  of  24  Geo.  8,  c.  25,  the  Court 
of  Queen's  Bench,  instead  of  directing  the  evidence  to  be  taken 
7iT&  voce,  is  empowered,  on  motion  made  by  the  Attorney- 
General,  prosecutor,  or  defendant,  to  order  that  an  examination 
de  bene  esse  of  witnesses  upon  interrogatarieSy  in  any  case  where 
the  viv&  voce  testimony  of  such  witnesses  cannot  conveniently  be 
had,  should  be  taken  before  an  examiner  appointed  by  the  Court ; 
and  the  depositions  so  taken  shall  be  read,  and  deemed  sufficient 
evidence,  upon  the  trial  of  the  indictment  or  information,  or  in 
any  subsequent  proceedings  relating  thereto,  saving  all  just  excep- 
tions to  the  same.  The  Legislature  has  also,  by  the  Act  of  6  &  7 
Vict.,  c.  98,  §  4,  extended  the  provisions  contained  in  18  Geo.  8,  c. 
63,  §  40,  to  all  indictments  or  informations  laid  or  exhibited  in  the 
Court  of  Queen's  Bench,  for  misdemeanors  or  offences  committed 
against  the  Acts  passed  for  the  suppression  of  the  slave  trade,  in 
any  places  out  of  the  United  Kingdom,  and  within  any  British 
Colony,  settlement,  plantation,  or  territory. 

§  470.  By  none  of  these  statutes  is  the  party,  who  seeks  to  use 
the  depositions,  directed  to  prove,  that  the  witnesses,  at  the  time 
of  the  trial,  are  beyond  the  jurisdiction  of  the  Court.  Still,  upon 
general  principle,  some  slight  evidence  of  this  nature  would 
seem  to  be  requisite;  for  although  the  language  of  the  Acts, 
rendering  the  depositions  evidence,  is  exceedingly  strong,  it  may 
well  be  doubted  whether  an  express  enactment  would  not  be 
necessary,  in  order  to  override  the  long  established  rule  of  law, 
fliat  when  a  witness  is  living  within  the  jurisdiction  of  the  Court, 
and  the  party  who  requires  his  evidence  has  the  power  of  calling 
him,  [his  deposition  cannot  be  read.  This  view  of  the  subject 
is  confirmed  by  the  subsequent  enactments  of  1  Will.  4,  c.  22, 
Eng.,  and  8  &  4  Vict.,  c.  106,  Ir.,  which  expressly  provide  that 
depositions  taken  under  them  shall  be  deemed  merely  secondary 
proof. 

§  471.  The  Act  of  1  Will.  4,  c.  22,  after  reciting  that  "great 
difficulties  and  delays  are  often  experienced,  and  sometimes  a 
fisdlure  of  justice  takes  place,  in  actiona  depending  in  courts  of 
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actions  institated  at  the  suit  of  the  Crown ;  for  the  Crown  is  not 
bound  unless  specially  namedJ 

§  472.  The  alterations  effected  by  these  Acts  do  not  rest  here  ; 
but  §  4  of  the  one,  and  §  69  of  the  other,  respectively  enact,  that 
it  shall  be  lawful  for  each  of  the  courts  of  law  at  Westminster  or 
Dublin,  and  the  Court  of  Common  Pleas  at  Lancaster,  and  the 
Court  of  Fleas  at  Durham,  and  the  several  judges  thereof,  "  in 
every  action  depefiding  in  such  courts  upon  the  application  of  any 
of  the  parties  to  such  suit,  to  order  the  examination  on  oath,  upon 
interrogatories  or  otherwise,  before  the  master  or  prothonotary  of 
the  said  court,  or  other  person  or  persons  to  be  named  in  such 
order,  of  any  witnesses  within  the  jurisdiction  of  the  court  where 
the  action  shall  be  depending,  or  to  order  a  commission  to  issue 
for  the  examination  of  witnesses  on  oath  at  any  place  or  places 
out  of  such  jurisdiction,  by  interrogatories  or  otherwise,  and  by 
the  same  or  any  subsequent  order  or  orders  to  give  all  such 
directions  touching  the  time,  place,  and  manner  of  such  examina- 
tion, as  well  within  the  jurisdiction  of  the  court  wherein  the 
action  shall  be  depending  as  without,  and  all  other  matters  and 
circumstances  connected  with  such  examinations  as  may  appear 
reasonable  and  just" '  Under  this  enactment  it  has  been  held, 
that  an  order  for  a  commission  may  be  granted,  though  the  action 
pending  in  the  court  be  merely  an  issue  directed  by  the  Court 
of  Chancery;^  and  though  it  be  in  the  nature  of  a  criminal 
charge;*  but  the  language  employed  is  not  sufficiently  compre- 
hensive to  include  either  indictments,*  or  criminal  informations,^ 

'  R  V.  Wood,  7  M.  &  W.  571 ;  9  DowL  310,  S.  C. 

'  Sec.  11  provides  that  no  order  shall  be  made  in  pursuance  of  tlus  Act  by 
a  single  judge  of  the  Court  of  Pleas  at  Durham,  unless  he  be  a  judge  of  one 
of  the  law  ooiuts  at  Westminster. 

'  The  costs  of  the  rule  or  order,  and  of  the  proceedings  thereupon,  are 
to  be  costs  in  the  cause,  unless  otherwise  directed,  either  by  the  judge  making 
the  rule  or  order,  or  by  the  judge  before  whom  the  cause  may  be  tried,  or 
by  the  court     See  1  Will  4,  c.  22,  §  9  ;  and  3  &  4  Vict.,  a  105,  §  74. 

^  Bouxdeanx  v.  Bowe,  1  Bing.  N.  C.  721 ;  1  Scott,  608,  S.  C. 

*  Norton  v,  Melbourne,  3  Bing.  N.  0.  67 ;  3  Scott,  393 ;  5  DowL  181, 
8w  C,  nom.  Norton  v.  Lamb. 

*  R  «L  Lady  Briscoe,  1  DowL  520,  per  Parke,  J. 
'  E.  1^.  Upton  St  Leonard's,  10  Q.  &  827. 
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eommissionJ  Moreover,  the  commission  is  not  a  wnt,  and  there- 
fore it  need  not  be  tested  in  term  time,  if,  indeed,  any  teste  be 
necessary,  which  is  extremely  doubtful.' 

. 
§  474.  The  affidavit  in  support  of  the  motion  must,  except 
nnder  very  special  circumstances,'  state  the  names  of  at  least 
some  of  the  witnesses  proposed  to  be  examined,  or  otherwise 
describe  who  they  are-  though,  to  support  a  commission  from 
the  Court  of  Chancery,  this  precision  will  not  be  deemed 
essential,  where  the  pleadings  clearly  show  that  the  examination 
of  witnesses  is  necessary.^  It  should  also  state  that  the  witnesses 
are  material  and  necessary,*  though  it  need  not,  in  general,  add, 
either  that  their  evidence  is  admissible,  or  that  the  application  is 
made  bona  fide,  or  that  the  party  moving  has  a  good  case  on  the 
merits ;  ^  but,  if  the  granting  the  commission  would  necessarily 
occasion  great  delay,  and  if  the  adverse  affidavits  were  to  show 
grounds  for  assuming  that  the  witness  would  not  be  material  or 
necessary,'  then  the  Court,  in  the  exercise  of  its  discretion,  would 
probably  not  be  satisfied  unless  the  affidavit  in  support  of  the 
motion  should  point  out,  not  only  in  what  manner  the  evidence 
would  be  material,  but  also,  that  it  would  be  admissible ; '  and  if 

»  Nicol  V.  Alison,  11  Q.  B.  1006.  »  Id. 

'  Cow  V.  Kinnersley,  7  Scott,  N.  R  892  ;  6  M.  «k  Gr.  981 ;  1  DowL  &  L. 
906,  S.  C,  where  the  defendant,  who  required  the  commission,  was  an  execu« 
trix,  and  was  ready  to  bring  the  amount  claimed  into  court  to  abide  the  event. 

*  Gunter  v.  MTear,  1  M.  &  W.  201 ;  4  DowL  722,  S.  C,  nom.  Gunter 
r.  M'Kear ;  Beresford  v,  Easthope,  8  DowL  294  ;  Dimond  v,  Yallanoe,  7 
DowL  590.  In  Boyce  v.  Rusboro',  2  Ir.  Law  R,  N.  S.,  266,  where  a  com- 
mission was  applied  for  to  examine  witnesses  in  Canada,  and  the  affidavit  in 
support  of  the  motion  did  not  give  the  names,  descriptions,  and  residences 
of  the  witnesses  ;  the  Court,  in  directing  the  commission  to  issue,  made  an 
order  that  the  opposite  side  should  be  furnished  with  these  particulars  within 
a  reasonable  time. 

*  Carbonell  v,  Bessell,  5  Sim.  636  ;  Kougemont  v,  Koyal  Ex.  Ass.  Co., 
7  Ves.  304 ;  M'Hardy  v.  Hitchcock,  11  Beav.  93. 

*  Norton  v.  Melbourne,  3  Bing.  N.  C.  67  ;  3  Scott,  398  ;  5  DowL  181, 
S.  C.  ;  Dye  v.  Bennett,  1  L.  M.  &  P.  92. 

'  Baddeley  v,  Gihnore,  1  M.  &  W.  55  ;   Tyr.  <fc  Or.  369,  S.  C.  ;  West- 
moreland ff.  Huggins,  1  DowL  N.  S.  800. 
'  Dye  «.  Rennett,  1  L.  M.  &  R  92. 

*  Uoyd  V.  Key,  3  DowL  253,  per  Parke,  B.  ;  Lane  v.  Bagshaw,  16  Com. 
B.676. 
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§  476.  In  commissions  to  examine  witnesses  oat  of  the  juris- 
diction of  the  Court,  a  clause  is  usually  introduced  requiring 
the  commissioners  to  be  sworn.  This  clause,  however,  is  not 
essential,  and  on  three  occasions  it  has  been  actually  omitted, 
where,  in  order  to  enforce  the  attendance  of  witnesses,  the  com- 
mission has  been  directed  to  the  judges  of  a  foreign  court.^  From 
these  cases,  as  well  as  from  others,'  it  is  now  perfectly  clear  that, 
under  ^  4  and  69  of  the  respective  Acts  of  1  Will.  4,  c.  22, 
and  3  &  4  Yict.,  c.  105,  commissions  may  be  granted  to  examine 
witnesses,  while  resident  in  countries  beyond  the  dominion  of  the 
British  Crown.  If  the  witness  reside  in  Scotland  or  Ireland, 
application  for  a  commission  to  examine  him  must  be  made  under 
§  4  of  1  Will.  4,  c.  22,  since  the  words  *^  foreign  parts/'  used  in 
§  1,  do  not  include  those  divisions  of  the  United  Kingdom.' 
The  same  observation  applies  where  the  motion  is  made  in 
Dublin,  and  the  witness  is  resident  in  Scotland  or  England.  The 
commission  usually  directs  that  the  witnesses  shall  be  examined 
upon  written  interrogatories ;  but  this  is  a  matter  for  the  discre- 
tion of  the  Court,  which  may  order,  if  it  thinks  fit,  that  the 
examination  and  cross-examination  shall  be  conducted  viva  voce, 
either  altogether,  or  as  to  particular  portions  of  the  evidence.^  In 
the  event  of  such  an  order,  the  questions  and  answers  are  reduced 
into  writing,  and  returned  as  in  ordinary  cases.  In  order  to  render 
the  depositions  taken  under  a  commission  available,  the  evidence 
must  be  such,  in  substance,  as  would  be  received  according  to  the 
English  law ;  and  if  at  the  trial  it  should  appear,  either  on  the 
face  of  the  depositions,  or  by  extrinsic  proof,  that  the  commis- 
sioners have  admitted  iUegal,  or  rejected  legal,  evidence,  the  judge 
will,  it  seems,  be  empowered,  in  the  exercise  of  his  discretion,  to 
suppress  the  depositions  either  wholly  or  in  part.* 

§  477.  The  commissioners  must  substantially  follow  the  in* 

^  Clay  V.  Stephenson,  3  A.  (b  E.  807  ;  5  N.  &  M.  318,  S.  C.  ;  Ponsford 
«.  O'Connor,  5  M.  ifc  W.  673  ;  7  Dowl.  866,  S.  0.  ;  Lnmley  v.  Qye,  3  E. 
&  B.  114.     See  also  Boelen  v.  Melladew,  10  Com.  B.  898. 

'  Duckett  V.  I'^^lliains,  1  Cr.  <k  Jer.  510  ;  1  Dowl.  291,  &  C. 

'  Wainwxiglit  v.  Bland,  3  DowL  668. 

^  Pole  «.  Bogen,  3  Bing.  N.  C.  780.  See  Williamson  v.  Page,  1  Com.  B» 
464.  *  Lnmley  v.  Gye,  3  £.  4r  B.  114. 
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may  be  offered,  unless  it  shall  appear,  to  the  satisfaction  of  the 
judge,  that  the  examinant  or  deponent  is  beyond  the  jurisdiction 
of  the  Court,*  or  dead,  or  unable  from  permanent  sickness  or 
other  permanent  infirmity,  to  attend  the  trial;  in  aU  or  any  of 
which  cases  the  examinations  and  depositions,  certified  under  the 
hand  of  the  commissioners,  master,  prothonotary,  or  other  person 
taking  the  same,  shall  and  may,  without  proof  of  the  signature  to 
such  certificate,  be  received  and  read  in  evidence,  saving  all  just 
exceptions." 

§  479.  It  will  be  seen  that,  under  the  above  enactment,  deposi- 
tions are  rendered  admissible  only  in  one  or  other  of  four  events. 
First,  if  the  opposite  party  consent;  secondly,  if  the  witness  be 
proved  to  be  dead ;  thirdly,  if  he  be  shown  to  be  beyond  the 
jurisdiction  of  the  Court ;  and  lastly,  if  it  appear  that,  from  per- 
manent  sickness  or  infirmity,  he  cannot  attend  the  trial.  As  the 
evidence  of  these  facts  is  exclusively  addressed  to  the  presiding 
judge,  a  doubt  has  been  raised  as  to  whether  affidavits  will  not  be 
admissible  in  lieu  of  the  ordinary  viv&  voce  testimony;  and  on 
one  occasion  Chief  Baron  Pollock  received  the  affidavit  of  a  medical 
man,  as  sufficient  proof  of  the  permanent  sickness  of  a  deponent  to 
let  in  his  deposition.^  This  course,  however,  though  highly  con- 
venient, is  of  very  questionable  legality ;  and  the  more  so,  as  the 
judges  seem  inclined,  in  other  respects,  to  construe  these  statutes 
strictly.  Thus,  where  a  witness  stated  that  he  had  seen  the 
deponent,  whose  examination  had  been  taken  before  the  master, 
on  board  a  ship  bound  for  Montreal  on  the  day  preceding  the 
trial ;  that  he  then  had  his  luggage  on  board ;  and  that  the  ship 
in  the  evening  was  lying  below  Gravesend  waiting  for  the  cap- 
tain. Lord  Denman  held  that  this  was  not  sufficient,'  though  less 
stringent  evidence  has  satisfied  other  judges,  in  cases  where  the 
admissibility  of  the  depositions  rested  on  the  principles  of  the 


^  By  the  Sootoh  law,  when  a  witness  rending  abroad  is  examined  under  a 
oommission,  lus  deposition  may  be  read  without  proving  at  the  trial  that  he  is 
then  absent ;  and  the  onus  of  showing  that  he  is  within  the  jurisdiction  rests 
on  the  objecting  party.     Sutton  v.  Ainslie,  1  Macq.  Sc  Gas.  H.  of  L.  299. 

^  Knight  V.  Campbell,  Guildford  Sommer  Ass.  1848,  MS. 

*  Carruthers  «.  Graham,  0.  <b  Marsh.  6. 
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of  Excheqaer  has  a  limited  power  to  order,  at  the  instance  of  the 
Crown,  that  in  revenue  causes  witnesses,  who  reside  within  the 
jurisdiction,  should  be  examined  before  an  officer  of  the  court ; 
and  the  learned  barons,  in  conformity  with  several  old  precedents, 
have  somewhat  recently  exercised  this  power,  by  permitting  the 
Attorney-General,  in  an  information  for  penalties,  to  examine  on 
interrogatories  before  the  Queen's  remembrancer  a  material 
witness  for  the  Crown,  who  was  sworn  to  be  too  ill  to  attend  the 
trial ;  but  their  lordships  refused  to  make  it  part  of  the  rule,  that 
the  examinations  so  taken  should  be  received  in  evidence^  saying 
that  the  question  was  not  one  to  be  disposed  of  on  motion.* 
However  the  law  on  this  point  may  be  ultimately  determined,  it 
is  clear  that  the  Court  of  Exchequer  has  no  power  at  common 
law  to  direct  a  commission  to  issue,  on  the  motion  of  the  defendant, 
for  the  examination  of  witnesses  abroad^  where  the  Attorney- 
General  has  filed  an  information  for  penalties  for  a  breach  of  the 
revenue  laws ;'  neither  will  the  Court  stay  the  proceedings  in  such 
a  case,  until  the  Attorney-General  consents  to  the  issuing  of  such 
commission ;  for  it  would  be  obviously  most  improper  for  the 
judges  to  attempt  to  effect  by  indirect  means  what  they  have  no 
jurisdiction  directly  to  do.* 

§  481.  Besides  the  powers  vested  in  the  common  law  judges 
by  the  Act  of  1  Will.  4,  c.  22,  for  directing  the  examination  of 
witnesses  before  the  trial,  several  important  provisions  have  been 
introduced  into  the  Common  Law  Procedure  Act  of  1854,^  which 
authorise  the  judges  to  order,  that  any  party  to  an  action  at  law 
shall,  prior  to  the  trial,  be  examined  by  his  opponent  upon  all 

» 

^  Ati-QeB.  V.  Beilly,  13  M.  &  W.  676 ;  JenkinB  v.  Larwood,  Bunb.  13. 
In  Att-Gen.  v.  Bovet,  15  M.  A  W.  69,  Parke,  R,  observed,  that  the  case 
of  Att-Clen.  v.  Beilly  was  decided  as  it  was,  merely  because  there  would 
have  been  no  appeal,  had  the  Court  decided  against  the  Crown  ;  whereas  a 
decision  in  favour  of  the  Crown  left  the  question  open  to  be  determined  by  a 
court  of  error.  *  Ati-Gen.  v.  Bovet,  15  M.  &  W.  60. 

•  Att.-Gen.  v.  Bovet,  16  M.  <b  W.  70,  71,  per  Pollock,  C.  B.  ;  73,  pw 
Parke,  B. ;  overruling  on  this  point  Mostyn  v,  Fabrigas,  1  Cowp.  174,  per 
Lord  Mansfield. 

^  17  ^  18  Vict.,  c.  125,  §§  51 — 57.  For  corresponding  provisions 
relative  to  Ireland,  see  19  4r  20  Yiot,  o.  102,  §§  56—62. 
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shall  be  deemed  to  have  eommitted  a  contempt  of  the  Court,  and 
shall  be  liable  to  be  proceeded  against  accordingly.*' 

§  482  a.  When  these  provisions  first  came  into  operation,  a  very 
eminent  jndge  appears  to  have  suggested,  that  any  question  might 
be  asked  on  interrogatories  which  could  be  put  were  the  party  a 
witness  at  the  trial ;  ^  but  this  interpretation  of  the  statute  has 
since  been  considered  too  wide,  and  it  is  now  properly  held  that 
the  interrogatories  must  be  confined  to  matters  which  might  be 
discovered  by  a  bill  in  equity.*  A  party,  therefore,  cannot  inquire 
into  fsLcis  which  relate  exclusively  to  the  case  of  his  adversary, 
although  he  may  ask  any  questions  the  answers  to  which  will 
advance  his  own  case,  even  though  they  may  also  disclose  his 
opponent's  case.  For  instance,  in  an  action  on  a  policy  of 
insurance  on  a  cargo,  claiming  for  a  total  loss,  if  the  pleas  be 
only  such  as  deny  the  policy,  the  interest,  and  the  loading,  the 
plaintiff  cannot  be  interrogated  as  to  the  several  matters  which 
these  pleas  wiU  require  him  to  prove ;  but  if  there  be  also  a  plea 
denying  the  loss,  interrogatories  may  be  tendered  with  respect  to 
the  amount  of  damage ;  and  if  the  defendant  were  further  to  plead 
that  the  sailing  of  the  vessel  had  been  unreasonably  delayed,  the 
plaintiff  might  be  questioned  with  respect  to  this  fact.'  On  the 
same  ground,  if  an  action  for  negligence  be  brought  against  a 
surveyor  or  an  attorney,  the  defendant  may  be  asked  what  stepd 
he  took  to  perform  his  duty.^  So,  where  a  plaintiff  had  brought  an 
action  for  money  had  and  received,  and  his  right  to  recover  rested 
on  the  assumption  that  the  defendant  had,  in  selling  certain  pro- 
perty to  him,  falsely  professed  to  act  as  broker  for  a  third 
party,  the  Court  allowed  interrogatories  to  be  delivered  to  the 
defendant,  requiring  him  to  answer  whether  he  had  acted  in  the 
transaction  as  principal  or  as  agent,  and,  if  as  agent,  to  name  his 
principal.* 


>  Oibom  V.  London  Dock  Co.,  10  Ex.  K  698,  702,  per  Alderson,  B. 
'  Whateley  v.  Crowter,  5  E.  <k  B.  712,  per  Lord  Campbell. 

>  Zuifi  V.  Thornton,  26  L.  J.,  Ex.,  214. 
-•  Whateley  «.  Crowter,  5  R  &  B.  709. 

*  Thai  V,  Leaak,  10  Ex.  R  704. 
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amounting  almost  to  a  case  of  urgent  necessity,  will  not  permit 
the  delivery  of  interrogatories  by  a  plaintiff  before  he  has  declared, 
or  by  a  defendant  before  he  has  pleaded  ; '  thirdly,  that  a  plaintiff 
may  without  a  special  affidavit  obtain  leave  to  deliver  interroga- 
tories after  the  defendant  has  pleaded ; '  fourthly,  that  where  a 
party  interrogated  admits  his  possession  of  documents,  he  cannot 
be  attached  for  refusing  to  set  forth  their  contents,  but  his  oppo- 
nent must  apply  for  an  order  to  inspect  them,  either  under  §  50 
of  the  Act,  or  under  §  6  of  14  &  15  Vict.,  c.  99  ; '  fifthly,  that  a 
plaintiff  may  be  ordered  to  answer  interrogatories,  though  he  be  a 
foreigner  resident  abroad ;  ^  sixthly,  that  an  application  for  leave 
to  deliver  interrogatories  cannot  be  resisted  on  an  affidavit  that 
the  questions,  if  answered,  may  tend  to  criminate  the  party  inter- 
rogietted/  or  may  expose  him  to  a  forfeiture  of  his  estate  ;*  and, 
seventhly,  that  the  enactment  under  discussion  applies  to  actions 
of  ejectment  as  well  as  to  other  actions.' 

I  483.  §  52  enacts,  that  '*  The  application  for  such  order 
shall  be  made  upon  an  affidavit  of  the  party  proposing  to  inter- 
rogate, and  his  attorney  or  agent,  or,  in  the  case  of  a  body 
corporate,  of  their  attorney  or  agent,  stating  that  the  deponents 
or  deponent  believe  or  believes  that  the  party  proposing  to  inter- 
rogate, whether  plaintiff  or  defendant,  will  derive  material  benefit 
in  the  cause  from  the  discovery  which  he  seeks,  that  there  is  a 
good  cause  of  action  or  defence  upon  the  merits,  and,  if  the  appli* 
catioQ  be  made  on  the  part  of  the  defendant,  that  the  discovery 
is  not  sought  for  the  purpose  of  delay ;  provided  that  where  it 
shall  happen  from  imavoidable  circumstances,  that  the  plaintiff 
or  defendant  cannot  join  in  such  affidavit,  the  Court  or  Judge  may, 
if  they  or  he  think  fit,  upon  affidavit  of  such  circumstances  by 

>  Martin  v.  Hemming,  10  Ex.  R  478  ;  explained  in  Forahaw  v.  Lewis, 
id.  716  ;  CroomeB  v.  Morrison,  5  E.  <b  B.  984. 

'  James  v.  Bams,  17  Ck)m.  B.  596. 

>  Sooit  V.  Zygomsla,  4  E.  <&  B.  483  ;  Herschfeld  v.  Clarke,  11  Ex.  R. 
712.     See  post,  §§  1696,  1697.         *  Pdlil  v.  Young,  25  L.  J.,  Q.  B.,  23 

^  Osbom  V.  London  Dock  Co.,  10  Ex.  R  698.     See  post,  §  1320. 

*  Chester  v.  Wortley,  17  Com.  B.  410. 

^  Flxtcroft  V.  Fietoher,  11  Ex.  R  643  ;  Horton  v.  Bott,  2  H.  <b  N.  249  ; 

Chester  v.  Wortley,  17  Com.  B.  418. 

•  0  o 
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neglects,  without  just  cause,  to  answer  interrogatories  at  all,  his 
opponent,  as  it  seems,  may  either  proceed  by  way  of  attachment 
for  contempt,  under  §  61  of  the  Act*,  or  he  may  apply,  under  the 
above  enactment,  for  a  rule  to  show  cause  why  the  Court  should 
not  direct  the  interrogated  party  to  be  orally  examined.' 

§  485.  By  virtue  of  §  54,  the  rule  or  order  is  to  have  the 
same  force  and  effect,  and  may  be  proceeded  upon  in  like  manner, 
as  an  order  made  under  the  Act  of  1  Will.  4,  c.  22 ;  while  §  55 
enacts,  that,  "  Whenever,  by  virtue  of  this  Act,  an  examination  of 
any  intness  or  witnesses  has  been  taken  before  a  judge  of  one  of 
the  said  superior  Courts,  or  before  a  master,  the  depositions 
taken  down  by  such  examiner  shall  be  returned  to  and  kept  in 
the  master's  office  of  the  court  in  which  the  proceedings  are 
pending;  and  office  copies  of  such  depositions  may  be  given  out, 
and  the  depositions  may  be  otherwise  used^  in  the  same  m>anner  as  in 
the  case  of  depositions  taken  wider  "  the  Act  of  William  the  Fourth.' 

§  486.  The  language  just  cited  has  not  been  judiciously 
chosen,  and  may  give  rise  to  some  embarrassment.  To  state 
that  depositions,  taken  by  virtue  of  the  Act,  '*  may  be  used  in 
the  same  manner  as  in  the  case  of  depositions  taken  under" 
the  statute  of  William,  would  seem  to  amount  to  no  more 
than  an  enactment,  that  they  may  be  given  in  evidence,  when 
the  opposite  party,  who  has  been  examined,  either  consents  to 
such  a  course,  or  is  out  of  the  jurisdiction,  or  is  unable  from 

»  Ante,  §  482.  ^  rp^j^  ^  gy^^^  21  L.  J.,  Ex.,  54.' 

'  §  56  enacts,  that  "  it  sliall  be  lawful  for  every  judge  or  master  named 

in  any  such  rule  or  order  as  aforesaid  for  taking  examinations  under  this 

Aoty  and  he  is  hereby  req^ed  to  make,  if  need  be,  a  special  report  to  the 

Court  in  which  such  proceedings  are  pending,  touching  such  examination, 

and  the  conduct  or  absence  of  any  witness  or  other  person  thereon  or  relating 

thereto  ;  and  the  Ck>urt  is  hereby  authorised  to  institute  such  proceedings 

and  make  such  ^order  and  orders  upon  such  report  as  justice  may  require, 

and  as  may  be  instituted  and  made  in  any  case  of  contempt  of  the  Court." 

§  57  enacts,  that  '^  the  costs  of  every  application  for  any  rule  or  order  to  be 

made  for  the  examination  of  witnesses  by  virtue  of  this  Act,  and  of  the  rule 

or  order  and  proceedings  thereon,  shall  be  in  the  discretion  of  the  court  or 

judge  by  whom  such  rule  or  order  is  made.''     See  Smith  v.  Great  West. 

BaiL  Co.,  25  L.  J.,  Q.  B.,  279  ;  6  £.  <b  B.  406,  S.  C. 
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§  489.  The  Legislature,  considering  that  the  benefits  derivable 
from  this  mode  of  proceeding  might  with  advantage  be  extended, 
enacted,  in'the  year  1842,*  that  "  any  person  who  would,  under  the 
circumstances  alleged  by  him  to  exist,  become  entitled,  upon  the 
happening  of  any  future  event,  to  any  honour,  title,  dignity,  or 
office,  or  to  any  estate  or  interest  in  any  property  real  or  personal, 
the  right  or  claim  to  which  cannot  by  him  be  brought  to  trial 
before  the  happening  of  such  event,  shall  be  entitled  to  file  a  bill 
in  the  High  Court  of  Chancery  to  perpetuate  any  testimony  which 
may  be  material  for  establishing  such  claim  or  right ;  and  that  all 
laws,  rules,  and  regulations,  not  contrary  to  the  provisions  of  this 
Act»  now  in  force  or  in  use  in  suits  to  perpetuate  testimony,  or 
respecting  depositions  taken  in  such  suits,  or  the  punishment  of 
perjury  committed  in  making  such  depositions,  shall  be  in  force 
and  used  and  applied  in  all  suits  instituted  under  the  authority  of 
this  Act,  and  in  respect  to  depositions  taken  on  such  suits."  §  2 
enacts,  in  substance,  that  in  all  such  suits  touching  any  honour, 
title,  dignity,  or  office,  or  any  other  matter  in  which  the  Crown 
may  have  any  estate  or  interest,  the  Attorney- General  may  be 
made  a  defendant ;  and  that  in  all  proceedings  in  which  the  depo* 
3itions,  taken  in  any  such  suit  wherein  the  Attorney-General  was 
made  a  defendant,  may  be  offered  in  evidence,  they  shall  be 
admissible,  notwithstanding  the  objection  that  Her  Majesty  was 
not  a  party  to  the  suit  in  which  they  were  taken. 

§  490.  In  entertaining  suits  to  perpetuate  testimony.  Courts 
of  Equity  will  compel  the  defendant  to  appear  and  answer,  pro- 
vided he  be  shown  by  the  bill  to  have  an  interest  in  contesting 
the  plaintiff's  claim  in  the  subject  of  the  proposed  evidence  ;*  and 
the  cause  being  brought  to  issue,  the  witnesses  will  be  examined 
orally  before  one  of  the  examiners  of  the  Court,  and  their  depo- 
sitions will  be  taken  down,  signed,  authenticated,  and  transmitted 
to  the  record  office,  in  the  same  manner  as  in  other  cases,'  though, 
no  relief  being  prayed,  the  suit  is  never  brought  to  a  hearing.* 
The  Court  will  not,  in  general,  permit  the  publication  of  the 
depositions,  except  in  support  of  a  suit  or  action,  nor  then,  unless 

»   5  45  6  Viot.,  c.  C9.  «  Mitf,  PL  63. 

»  See  16  45 16  Vici,  c.  86,  §§  28—35.  *  1  Smith's  Ch.  Pr.  628. 
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other  handy  it  has  been  urged,  with  much  force/  that  to  insist  upon 
strict  accuracy,  goes,  in  effect,  to  exclude  this  sort  of  evidence 
altogether,  or  to  admit  it  only  in  cases  where  the  particularity  and 
minuteness  of  the  witness's  narrative,  and  the  exactness  with  which 
he  undertakes  to  repeat  every  word  of  the  deceased's  testimony, 
ought  to  excite  just  doubts  of  his  own  honesty,  and  of  the  truth 
of  his  evidence.' 


§  492.  Perhaps,  therefore,  on  occasions  when  nothing  of  import- 
ance turns  on  the  precise  expressions  used,  it  will  be  considered 
sufficient  if  the  witness  can  speak  with  certainty  to  the  substance 
of  what  was  sworn  on  the  former  trial.  Even  on  indictments  for 
peijury  it  is  not  necessary  to  state  the  entire  examination,  but  it 
will  suffice  to  narrate,  with  accuracy,  the  whole  of  that  portion  of 
the  evidence  which  relates  to  the  point  on  which  the  perjury  is 
assigned,  provided  the  witness  can  further  swear  that  he  heard  the 
whole  examination,  and  that  nothing  was  subsequently  said  to 
qualify  the  original  statement.^  Unless  he  can  do  this  his 
evidence  cannot  be  received ;  ^  and  as  the  same  rule  must  apply  to 
the  proof  of  the  testimony  of  a  deceased  witness,  it  follows  that 
if  the  person  who  heard  him  give  his  evidence  can  only  state  what 
was  said  on  the  examination  in  chief,  without  also  giving  the  sub- 
stance of  his  answers  in  cross-examination,  or,  at  least,  positively 
swearing  that  nothing  escaped  the  witness  which  could  vary  or 
qualify  the  first  statement,  his  evidence  will  be  inadmissible/ 

§  493.  When  depositions  are  tendered  in  evidence  as  secondary 
proof  of  oral  testimony,  they  are,  of  course,  open  to  all  the 
objections  which  might  have  been  raised,  had  the  witness  himself 
been  personally  present  at  the  trial.  Leading  and  other  illegal 
questions  are  therefore  constantly  suppressed,  together  with  the 
answers  to  them ;  and  this,  too,  whether  the  testimony  has  been 
taken  viva  voce  or  by  written  interrogatories.*    But  a  party  cannot 

^  Gr.  Ev.  §  165. 

^  See  Cornell  V.  Qreen,  10  Serg.  fk  R.  14, 16;  Milest).  (yHara,4Biiin.  108; 
OnUm  «.  Lenox,  6  Randolph,  31,  36  ;  Jaokaon  v.  Bailey,  2  Jolms.  17. 
»  R  «.  Rowley,  1  Moo.  0.  0.  Ill ;  R  v.  Dowlin,  Pea.  R  170. 
*  R  V.  Jones,  Pea.  R  38.  •  Wolf  v.  Wyeth,  11  Serg.  <fe  R  149. 

^  Hutchinson  v.  Bernard,  2  M.  <b  Rob.  1. 
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partly  not,  but  which  he  refused  to  allow  the  commissioners  to  see 
upon  the  ground  that  they  were  private  memoranda ;  for,  as  it 
was  a  matter  for  the  discretion  of  the  commissioners,  whether 
they  would  permit  the  witness  to  refer  to  papers  during  his 
examination,  the  learned  judge,  at  the  trial,  presumed  that  they 
had  exercised  their  discretion  with  propriety.^ 

§  494  a.  Before  leaving  the  subject  of  depositions,  it  is  right  to 
notice  an  Act  of  some  international  importance,  which  was  passed 
in  1856,*  and  the  object  of  which  was  to  afford  facilities  for  taking 
evidence  in  her  Majesty's  dominions  in  relation  to  civil  and  com- 
mercial matters  pending  before  foreign  tribunals.  For  this 
purpose,  it  authorises  the  judges  of  certain  superior  courts  in 
England,  Ireland,  Scotland,  and  the  colonies,  on  application  being 
made  to  them  on  behalf  of  any  foreign  court,  **  before  which  any 
civil  or  commercial  matter  is  pending,*'  to  order  any  witnesses 
within  the  jurisdiction  of  their  respective  courts  to  attend  before, 
and  to  be  examined  by,  such  persons  as  shall  be  named  in  the 
order ;  and  the  examiners  are  farther  empowered  by  the  Act  to 
administer  aU  necessary  oaths.     This  statute,  though  valuable  as 


V  Steinkeller  v.  Newton,  2  M.  &  Bob.  372,  per  Tindal,  C.  J. 

2  19  &  20  Vict,  a  113.  The  Act  is  as  foUows  :— «  §  1.  Where,  upon 
an  application  for  this  purpose,  it  is  made  to  appear  to  any  court  or  judge 
having  authority  imder  this  Act,  that  any  court  or  tribunal  of  competent 
joriBdiotion  in  a  foreign  country,  before  which  any  civil  or  oommeroial 
matter  is  pending,  is  desirous  of  obtaining  the  testimony  in  relation  to  such 
matter  of  any  witness  or  witnesses  within  the  jurisdiction  of  such  first- 
mentioned  court,  or  of  the  court  to  which  such  judge  belongs,  or  of  such 
judge,  it  shall  be  lawful  for  such  court  or  judge  to  order  the  examination 
upon  oath,  upon  interrogatories  or  otherwise,  before  any  person  or  persons 
wMned  in  such  order,  of  such  witness  or  witnesses  accordingly  ;  and  it  shall 
be  lawf^  for  the  said  court  or  judge,  by  the  same  order,  or  for  such  court 
or  judge  or  any  other  judge  having  authority  under  this  Act,  by  any  sub- 
sequent Order,  to  command  the  attendance  of  any  person  to  be  named  in 
such  order,  for  the  purpose  of  being  examined,  or  the  production  of  any 
mritings  or  other  documents  to  be  mentioned  in  such  order,  and  to  give  all 
imch  directions  as  to  the  time,  place,  and  manner  of  such  examinations,  and 
kU  other  matters  connected  therewith,  as  may  appear  reasonable  and  just ; 
and  any  such  order  may  be  enforced  in  like  manner  as  an  order  made  bj 
such  court  or  judge  in  a  cause  depending  in  such  court  or  before  such 
judge." 
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testimony,  to  account  for  all  secondary  evidence  of  superior  value, 
the  very  existence  of  which  they  might  have  no  means  of 
ascertaining. 

§  496.  In  considering  the  practical  effect  of  this  rule,,  care 
most  be  taken  to  exclude  from  its  operation  those  cases  in  which 
the  law  has  expressly  substituted,  in  the  place  of  primary  proof, 
some  particular  species  of  secondary  evidence.  Thus,  for  instance, 
where  the  contents  of  public  records  and  documents  are  to  be 
proved,  exanuned  copies  are,  on  grounds  of  general  convenience, 
considered  admissible;*  and  such  copies,  though  in  strictness 
secondary  evidence,  partake  so  much  of  the  character  of  primary 
proof,  that  so  long  as  it  is  possible  to  produce  them,  other  inferior 
degrees  of  secondary  evidence  cannot  be  received.*  Parol  testi- 
mony, therefore,  can  only  be  admitted,  on  proof,  first,  that  the 
public  record  or  document  has  itself  been  lost  or  destroyed,  for 
oihenvise  an  examined  copy  might  be  obtained ;  and,  secondly, 
that  such  copy,  if  any  has  been  taken,  is  no  longer  under  the 
control  of  the  party  relying  upon  less  satisfactory  evidence.'  In 
like  manner,  if  a  witness  has  been  examined  before  a  magistrate  or 
coroner  under  such  circumstances,  that  these  officers  respectively 
have,  in  pursuance  of  their  duty,  taken  down  his  statement  in 
writing,  parol  evidence  of  his  examination  cannot  be  given  in  the 
event  of  his  death,  so  long  as  the  deposition  itself  can  be  produced ; 
for  the  law  having  constituted  the  deposition  as  the  authentic 
medium  of  proof,  will  not  permit  the  admission  of  any  inferior 
species  of  evidence.  If,  indeed,  it  can  be  shown  that  the  deposition 
is  lost  or  destroyed,  or  is  in  the  possession  of  the  opposite  party, 
who  after  notice  refuses  to  produce  it,  the  statement  of  a  witness 
who  was  present  at  the  examination  will  then  be  admissible,  as 
well  as  a  copy  of  the  deposition.^ 

§  497.   The  rule  which  includes  in  one  legal  category  every 

'  Ante,  §  409,  and  post,  Part  iii,  Ch.  iv. 
*  Doe  V.  Bo88,  7  M.  dp  W.  106,  per  Lord  Abinger. 
'  Thurston  v.  Slatford,  1  Salk.  214,  285  ;  Maodougal  tt.  Youog,  By.  & 
M.  392 ;  1  Ventr.  257. 

^  See  2  Ru83.  C.  &  M.  895  ;  R.  v.  Wylde,  6  C.  &  P.  380. 


CHAP.  VI.1  EVIDENCE   ADDRESSED  TO  THE   SENSES.  461 


CHAPTER  VI. 

EVIDENOE  ADDRESSED  TO  THE  SENSES. 

§  498.  The  first  degree  of  evidence,  and  that  which,  though 
open  to  error  and  misconception,  is  ob\doasly  most  satisfactory  to 
the  mind,  is  afforded  by  our  own  senses.'  "  Believe  half  what  you 
see,  and  a  twentieth  part  of  what  you  hear,*'  is  a  maxim,  which 
reflects  severely  upon  human  intelligence  and  veracity,  but  which, 
nevertheless,  is  founded  in  the  main  upon  the  experience  of  life, 
and  marks  the  vast  distinction  that  obtains  between  a  knowledge 
of  facts  derived  from  actual  perception,  and  the  belief  of  the 
existence  of  facts  resting  on  the  information  of  others.  In 
judicial  proceedings,  the  judge  or  jury  can  seldom  act  entirely 
upon  evidence  of  this  description,  though,  when  pregnancy  is 
pleaded,  a  jury  of  matrons  is  empowered  to  decide  the  issue  upon 
examination  of  the  person  of  the  prisoner ; '  but  in  a  vast  number 
of  instances,  especially  where  the  fact  in  dispute  is  sought  to  be 
proved  by  circumstantial  evidence,  the  verdict  will  be  found  to 
rest  materially  upon  matters  submitted  to  the  ocular  inspection  of 
the  jury.  Thus,  if  a  prisoner  be  indicted  for  stealing  com,  and 
one  of  the  circumstances  tending  to  establish  his  guilty  be  his 
possession  of  wheat  apparently  resembling  a  quantity  from  which 
a  portion  has  been  recently  taken,  it  is  evident  that  a  comparison 
by  the  jury  of  the  wheat  found  upon  the  prisoner,  with  a  sample  of 
that  belonging  to  the  prosecutor,  will  be  more  satisfactory  than 
if  its  identity  be  sworn  to  by  a  witness  who,  out  of  court,  has 
examined  the  two  lots.    It  is  true  that  the  jury  may  come  to  an 


1  •(  SegnitiB  irritaiit  animos  demissa  per  aurem, 
Quam  qii8B  sunt  oculis  subjecta  fidelibns,  et  qii» 
Ipse  sibi  tradit  spectator." — ^Hoa.  Ars  Poet  L  180. 
-  Baynton'B  case,  14  How.  St.  Tr.  630,  631,  634  ;    1  Hale,  368  ;    2  id. 
413  ;  R  V.  Wycherley,  8  0.  <&  P.  262.     By  this  last  case  it  appean,  that 
the  matrons  may,  in  addition  to  their  personal  inspection,  hear  the  evidenoe 
of  a  sargeoHy  bat  in  that  event  he  mtist  be  examined  as  a  witness  in  open 
court     See  Countess  of  Essex's  case,  2  How.  St.  Tr.  802. 
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Wood  r.  Peel,*  where  the  point  at  issue  was  whether  the  plaintiff's 
horse,  Banning  Bein,  who  had  won  the  Derby  in  1844,  was  foaled 
by  Mab  in  1841,  the  production  of  the  horse,  in  order  to  test  the 
accuracy  and  credit  of  the  witnesses  who  had  sworn  to  its  identity, 
was  considered  so  material,  that  the  plaintiff,  being  unable  to 
comply  with  an  order  of  the  Court  to  produce  it,  submitted  very 
prudently  to  a  non-suit,  rather  than  run  the  almost  inevitable  risk 
of  a  verdict  in  favour  of  the  defendant. 

§  500.  In  many  cases  of  this  nature  it  will  be  advisable,  in 
order  to  guide  the  jury  to  a  right  decision,  that  persons  conversant 
with  the  articles  produced  should  be  examined  as  to  their  opinion 
respecting  the  proof  of  identity.  For,  instance,  if  the  question  be 
whether  two  samples  of  wine  be  drawn  from  the  same  bin,  or  two 
pieces  of  cloth  be  the  produce  of  the  same  loom,  or  two  coins  be 
struck  in  the  same  die,  it  is  important  that  a  wine-merchant,  a 
clothier,  or  an  officer  of  the  Mint '  should  respectively  be  called, 
in  order  to  famish  the  Court  with  suggestions  founded  on  prac- 
tical experience ;  because,  in  such  inquiries,  a  jury,  composed 
of  persons  perhaps  but  little  acquainted  with  these  matters,  can 
scarcely,  without  some  extrinsic  aid,  be  enabled  to  form  a  correct 
judgment  respecting  them.  Still,  even  here  the  articles  should  be 
produced,  that  the  jury  may  test  the  accuracy  of  the  opinions 
expressed  by  the  witnesses,  and  may  perceive  that  the  reasons, 
upon  which  those  opinions  are  founded,  correspond  with  the 
actual  state  and  condition  of  the  articles  themselves. 

§  501.  Though  evidence  addressed  to  the  senses,  if  judiciously 
employed,  is  obviously  entitled  to  the  greatest  weight,  care  must 
be  taken  not  to  push  it  beyond  its  legitimate  extent.  The  minds 
of  jurymen,  especially  in  the  remote  provinces,  are  grievously 
open  to  prejudices,  and  the  production  of  a  bloody  knife,  a 
bludgeon,  or  a  burnt  piece  of  rag,  may  sometimes,  by  exciting  the 

1  Bx.  Middx.  Sittmgs  after  T.  T.,  1844,  cor.  Alderson,  B.,  MS. 

^  2  Will.  4,  c.  34,  §  17,  provides  that,  in  order  to  prove  coin  to  be 
counteorfeit,  it  shall  not  be  necessary  to  call  any  moneyer  or  other  officer  of 
the  Idint,  but  that  it  shall  be  sufficient  to  prove  that  fact  by  the  evidence  of 
any  other  credible  witness. 
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or  involving  some  question  which  depends  on  the  relative  position 
of  places,  it  is  often  desirable  that  the  jury  shotdd  have  an  oppor- 
tonity  of  viewing  the  spot  in  controversy;  since  the  knowledge 
derived  by  these  means  is  far  more  satisfactory  than  any  which  can 
be  obtained  by  the  examination  of  maps  or  plans,  which  are  often 
inaccurate  and  obscure,  and  may  perhaps  have  been  prepared  with 
an  express  view  to  mislead.  The  attention  of  the  Legislature 
having  been  drawn  to  this  subject,  a  clause  was  inserted  in  the 
Jury  Act  of  1835,*  which  enacts  in' substance,  that  when  in  any 
case,  either  civil  or  criminal,  or  on  any  penal  statute,  depending 
in  one  of  the  Superior  Courts  of  Law  at  Westminster,  or  in  the 
counties  palatine,  it  shall  appear  proper  that  some  of  the  jurors 
shall  have  a  view  of  the  place  in  question,  in  order  to  their  better 
understanding  the  evidence  that  may  be  given  at  the  trial,  the 
Court  or  a  judge  may  order  that  a  writ  shall  be  drawn  up  for  such 
purpose.  As  the  machinery  under  this  statute  was  needlessly 
cumbrous,  a  provision  was  introduced  into  the  Common  Law  Pro- 
cedure Act  of  1852,*  to  simplify  the  practice  by  substituting  a  rule 
for  a  view  in  the  place  of  the  old  writ ;  and  the  Judges,  in  order 
further  to  facilitate  the  mode  of  procedure,  subsequentiy  passed 
a  resolution,  that  **  the  rule  for  a  view  may,  in  all  cases,  be  drawn 
up  by  the  officer  of  the  Court,  on  the  application  of  the  party, 
without  a  motion  for  that  purpose."  ^ 

§  508*  StiU,  as  the  Act  of  1825  speaks  merely  of  viewing  *'  the 
flaee  in  question/'  a  view  cotdd  seldom  be  granted  by  the  Court, 
except  in  actions  of  a  local  nature,  such  as  trespass  quare  clausum 


>  6  Geo.  4,  o.  50,  §§  23  <fe  24. 

'  15  &  16  Vict,  c  76,  §  114,  enacts,  that  ''a  writ  of  view  shall  not  be 
neceesaiy  or  used  ;  but  whether  the  view  is  to  be  had  by  a  common  or 
special  jury,  il  shall  be  sufficient  to  obtain  a  rule  of  the  Court,  or  judge's 
order,  (Erecting  the  view  to  be  had  ;  and  the  proceedings  upon  the  rule  for 
a  view  shall  be  the  same  as  the  proceedings  heretofore  had  under  a  writ  of 
Tiew  ;  and  the  sheriff,  upon  request,  shall  deliver  to  either  party  the  names 
of  the  Tiewers,  and  also  shall  return  their  names  to  the  associate  for  the 
purpose  of  their  being  called  as  jurymen  upon  the  trial''  See  also  16  is  17 
Vict,  c.  113,  §  116,  as  to  the  Irish  practice. 

'  Beg.  Gen.,  H.  T.,  1853,  r.  48.     As  to  what  the  affidavit  in  support  of 
the  application  must  contain,  and  as  to  costs,  see  id,  r.  49. 

H  H 
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JQSt  cited ;  for  §  47  provides,  that  "  in  any  case  in  which  it  shall 
appear  to  the  Court  or  a  judge  that  it  would  be  necessary,  for  the 
purpose  of  ascertaining  the  truth  of  any  matter  in  dispute  between 
the  parties  in  the  action,  that  an  inspection  or  examination  of 
any  premises  or  chattels  in  the  possession  or  power  of  either 
party,  and  in  respect  of  which,  or  some  ri^t  or  injury  connected 
with  which,  the  said  action  shall  be  brought,  should  be  had  by  the 
opposite  party,  his  attorney,  agent,  witnesses,  or  by  the  jury,  it 
shall  be  lawful  for  such  Court  or  judge  to  order  that  the  party,  in 
whose  possession  or  power  the  same  shall  be,  shall  permit  an 
inspection  and  examination  of  the  said  premises  or  chattels  by  the 
jury,  or  by  such  person  or  persons  on  behalf  of  the  party  apply- 
ing, and  at  such  times  and  imder  such  regulations,  as  to  the  said 
Court  or  judge  shall  seem  fit."  The  Patent  Law  Amendment  Act, 
1852,'  which  extends  equally  to  England  and  Ireland,  recognises 
the  same  principle ;  and  under  §  42  of  that  statute,  either  party 
may,  in  an  action  for  the  infringement  of  letters  patent,  obtain 
such  an  order  for  an  inspection'  as  the  Court  or  a  judge  may  think 
fit  to  grant. 

§  506.  These  are  admirable  provisions  so  far  as  they  extend, 
but  as  a  question  of  policy  it  will  scarcely  admit  of  a  doubt,  that 
the  power  of  granting  a  view,  which  is  at  present  confined,  both  in 
England  and  in  Ireland,  to  the  judges  of  the  Svperior  CourU,  and 
to  proceedings  in  those  Courts,  might  with  great  advantage  be 
extended  to  every  court  of  record.  One  practical  result  of  thus 
enlarging  the  sphere  of  its  operation  would  be  to  obviate,  in  a  great 
measure,  the  necessity  which  now  obtains,  of  adopting  the  costly 
and  uncertain  course  of  removing  proceedings  from  the  Central 
Criminal  Court,  the  Crown  Courts  at  the  Assizes,  and  the  Sessions, 
into  the  Queen's  Bench  by  certiorari,  whenever  it  is  essential  to 
the  ends  of  justice  that  a  view  should  be  granted.  It  also  deserves 
consideration,  whether  it  be  not  expedient  to  empower  the  pre- 
siding judge  at  any  trial  to  order  a  view,  even  after  the  evidence 
has  been  heard,  if  in  his  opinion  such  a  step  is  necessary  for  the 
purposes  of  justice. 

»  15  &  16  Vict.,  c.  83.         *  See  Vidi  v.  Smith,  3  R  &  B.  969,  974. 

H  H  2 


CHAP.  Vn.]  HSABSAT  INADMISSIBLE.  469 

which,  with  a  few  exceptions  that  will  be  presently  noticed,  cannot 
be  received  in  judicial  investigations.* 

§  508.  This  role  of  exclusion  has  been  recognised  as  a  funda- 
mental principle  of  the  law  of  evidence  ever  since  the  time  of 
Charles  the  Second ; '  and  so  strictly  is  it  enforced  that  it  is  even 
held  applicable  to  cases  in  which,  if  the  declaration  be  rejectedi 
no  other  evidence  can  possibly  be  obtained ;  as,  for  example,  where 
the  declaration  purports  to  be  that  of  the  only  eye-witness  of  the 
transaction,  and  he  is  since  dead.'  So,  it  has  several  times  been 
held,  where  prisoners  have  been  indicted  for  ravishing  children, 
who  were  too  young  to  comprehend  the  nature  of  an  oath,  that 
statements  made  by  the  children  to  their  mothers  shortly  after 

^  The  rule  ezdudiDg  hearsay  evidenoe,  or  rather  the  mode  in  which  that 
rule  is  firequently  mismiderstood  in  courts  of  justice,  is  amnsiugly  caricatured 
by  Mr.  Dickens  in  his  report  of  the  case  of  Bardell  v.  Pickwick,  p.  367  : — 

"'I  believe  you  are  in  the  service  of  Mr.  Pickwick,  the  defendant  in  this 
case.     Speak  up  if  you  please,  Mr.  Weller.' 

'* '  I  mean  to  speak  up,  sir,'  replied  Sam.  '  I  am  in  the  service  o'  that 
'ere  genl'man,  and  wery  good  service  it  is.' 

«  <  little  to  do,  and  plenty  to  get,  I  suppose  ?  *  said  Seijeant  Buzfuz, 
with  jocularity. 

'* '  Oh  quite  enough  to  get,  sir,  as  the  soldier  said  ven  they  ordered  him 
three  hundred  and  fifty  lashes,'  replied  Sam. 

" '  Tou  mutt  not  tell  us  whcU  the  aolditTf  or  any  other  maUi  taidf  sir,' 
interposed  the  judge,  '  iVs  not  evidence,* 

"  *  Wery  good,  my  Lord,'  replied  Sam.'* 

*  One  of  the  earliest  cases  in  which  the  rule  was  acted  upon,  is  Sampson 
V.  Taidley,  2  Keh.  223,  PL  74,  19  Car.  2. 

'  1  Ph.  Ev.  209.  In  Scotland  the  rule  is  otherwise  ;  evidence  on  the 
relation  of  others  being  admitted,  where  the  relator  is  since  dead,  and  would, 
if  living,  have  been  a  competent  witness. — 1  Dickson,  Ev.  66,  67.  And  if 
the  relation  has  been  handed  down  to  the  witness  at  second  hand,  and 
through  several  suooessive  relators,  each  only  stating  what  he  received  from 
the  intermediate  relator,  it  seems  to  be  still  admissible,  if  the  original  and 
intermediate  relators  are  all  dead,  and  would  have  been  competent  witnesses 
if  living. — ^Tait,  Ev.  430,  431 ;  but  see  1  Dickson,  Ev.  70.  The  reason  for 
receiving  hearsay  evidence  in  oases  where,  as  is  often  the  case  in  Scotland, 
the  judges  determine  upon  the  facts  in  dispute,  as  well  as  upon  the  law, 
is  stated  and  vindicated  by  Sir  James  Mansfield,  in  the  Berkeley  Peerage 
case,  4  Camp.  416.  It  is  observahle,  that,  according  to  the  practice  of  the 
Tgnglioh  Courts,  hearsay  evidence  is  often  admitted  and  acted  upon  in 
affidavits,  which  are  submitted  to  the  judges  only. 
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witnesses,  which  could  neither  be  explained,  nor  contradicted,  by 
the  testimony  of  the  witnesses  themselves.  In  admitting  such 
declarations,  too,  there  would  be  no  reciprocity ;  for  although  the 
party  impeaching  the  instrument  would  thereby  have  an  equi- 
valent for  the  loss  of  his  power  of  cross-examination  of  the  living 
witness,  the  other  party  would  have  none  for  the  loss  of  his  power 
of  re-examination. 

§  510.^  The  term  hearsay  is  used  with  reference  to  what  is  done 
or  written,  as  well  as  to  what  is  spoken ;  and,  in  its  legal  sense, 
it  denotes  that  kind  of  evidence  which  does  not  derive  its  value 
solely  from  the  credit  given  to  the  mtness  himself,  but  which  rests 
also,  in  part,  on  the  veracity  and  competence  of  some  other  person.^ 
That  this  species  of  evidence  is  not  given  upon  oath,  that  it 
cannot  be  tested  by  cross-examination,  and  that  it  supposes  some 
better  testimony,  which  might  be  adduced  in  the  particular  case, 
are  not  the  sole  grounds  for  its  exclusion.  Its  tendency  to 
protract  legal  investigations  to  an  embarrassing  and  dangerous 
length,  its  intrinsic  weakness,'  its  incompetency  to  satisfy  the 
mind  as  to  the  existence  of  the  fact,  and  the  frauds  which  may  be 
practised  with  impunity  under  its  cover,  combine  to  support  the 
rule  that  hearsay  evidence  is  inadmissible.\ 

§  511*  It  cannot,  however,  be  denied,  that  the  rule  excluding 
hearsay  evidence,  though  in  general  admirably  calculated  for 
trials  before  poptdar  tribunals,  may  in  many  instances  work  con- 
siderable injustice.  For  example,  on  a  question  respecting  the 
competency  of  a  testator,  the  conduct  of  his  family  or  relations 
taking  the  same  precautions  in  his  absence  as  if  he  were  a  lunatic, 
or  his  election  in  his  absence  to  some  high  and  responsible  office, 
or  the  conduct  of  a  physician  who  permitted  him  to  execute  a  will, 
these,  when  considered  with  reference  to  the  matter  in  issue, 


»  Gr.  Ev.  §  99,  in  great  part.  ^  1  Pk  Ev.  186. 

3  ^«  piuriB  est  oculatus  testis  unus,  quam  auriti  decern  ; 
Qui  aaditmt,  audita  dicunt,  qui  yident,  pLmb  sciunt.^' 

PLAUt.  Trucu.  Act  2,  so.  6,  L  8,  9. 

^  Per  Marshall,  0.  J.,  in  Mima  Queen  v,  Hepburn,  7  Cranch,  290,  295^ 
296  ;  Davis  v.  Wood,  1  Wheat  6,  8  ;  B«  9.  Eriswell,  3  T.  E.  707. 
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that  act  are,  as  we  shall  presently  see/  admissible  for  the  purpose 
of  iUustrating)  qualifying^  or  completing  it ;  yet  if  the  act  be  in  its 
own  nature  irrelevant  to  the  issue,  and  the  declaration  be  inad- 
missible, the  union  of  the  two  cannot  render  them  evidence.' 

§  513.  This  question  was  much  discussed  in  the  great  case 
of  Doe  d.  Tatham  v»  Wright,'  where  the  title  to  the  property  in 
dispute  depended  upon  the  competency  of  Mr.  Marsden  to  make 
a  wilL    The  cause  was  tried  four  times,  and  as  often  debated 
in  the  Superior  Courts,  till  at  length  in  the  House  of  Lords  it  was 
decided  by  all  the  judges,  that  letters  addressed  to  a  person,  whose 
sanity  is  the  fact  in  question,  unless  connected  in  evidence  with 
some  act  done  by  him  in  relation  thereto,  are  inadmissible  to  show 
that  he  was  sane,  though  the  writers  were  since  dead,  and  the 
party  addressed  was  treated  in  the  letters  as  an  intelligent  man. 
A  great  majority  of  the  learned  judges  also  held  upon  that  occasion, 
that  the  mere  fact  of  finding  such  letters,  many  years  after  they 
were  written,  with  the  seals  broken,  in  company  with  other  papers 
bearing  indorsements  in  the  testator's  handwriting,  in  a  cupboard 
under  his  bookcase  in  his  private  room,  was  insufficient  to  raise 
an  inference  that  they  had  been  read,  understood,  or  acted  upon 
by  him ;  since,  although  letters,  found  in  such  a  situation,  would 
no  doubt  be  evidence  against  a  party  criminally  accused  or  civilly 
charged,  because,  on  the  tacit  supposition  that  he  was  a  man  of 
sound  mind,  it  would  be  presumed  that  he  was  cognisant  of  their 
contents ;  *  yet  to  make  such  a  supposition,  where  the  capacity  of 
the  i>arty  was  the  matter  in  controversy,  would  be  to  argue  in  a 
circle.     The  reasoning,  in  fact,  would  proceed  thus :— because  the 
testator  had  sufficient  ability  to  transact  business,  therefore  the 
inference  arises  that  he  read  and  understood  the  letters;  and 
because  he  read  and  tmderstood  the  letters,  therefore  the  infer* 
ence  arises  that  he  had  sufficient  ability  to  transact  business.* 

»  Post,  §  621,  et  geq.  ^  7  A.  &  E.  361  ;  4  Bing.  N.  C.  498. 

»  See  2  RusB.  <te MyL  1;  1  A.  &  R  3  ;  3N.  &M.  260;  7  A.  &R  313; 
6  N.  &  M.  132  ;  4  Bing.  N.  C.  489,  S.  0. 

*  See  7  A.  &  E.  369,  per  Gumey,  B.  ;   id.  376,  per  Bosanquet,  J.  ;   4 
Bing;  N.  0.  631,  per  AlderBon,  B. 

•  Sec  7  A.  «b  R  391,  per  Parke,  B.  ;  4  Bing.  N.  0.  546,  per  id.  ;  id  631, 
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§  516.*  In  considering  this  branch  of  the  law  of  evidence,  care 
most  be  taken  to  distinguish  clearly  between  hearsay  evidence  and 
that  which  is  deemed  original.  For  it  does  not  follow,  that, 
because  the  writings  or  words  in  question  are  those  of  a  third 
person  not  under  oath,  they  are  therefore  to  be  considered  as 
hearsay.  On  the  contrary,  it  often  happens,  that  the  very  fact  in 
controversy  is,  whether  certain  things  were  written,  or  spoken, 
and  not  whether  they  were  true ;  and  at  other  times  the  oral  or 
written  statements  tendered  in  evidence  may  prove  to  be  the 
natural  or  inseparable  concomitants  of  the  principal  fact  in  con- 
troversy.' In  either  of  these  cases  it  is  obvious,  that  the  writings 
or  words  are  not  within  the  meaning  of  hearsay,  but  are  original 
and  independent  facts,  admissible  in  proof  of  the  issue.  Thus,  if 
the  question  be  whether  a  party  has  acted  prudently,  wisely,  or  in 
good  faith,  the  information  on  which  he  acted,  whether  true  or 
false,  is  original  and  material  evidence.  This '  is  often  illustrated 
in  actions  for  malicious  prosecution,^  or  libel ;  ^  as  also  in  cases  of 
agency  and  of  trusts.  For  example,  in  an  action  for  malicious 
prosecution,  the  plaintiff,  in  order  to  show  that  the  magistrate's 
leniency  in  admitting  him  to  bail  had  been  occasioned,  not  by  the 
intercession  of  the  defendant,  but  by  the  receipt  of  a  letter  said  to 
have  come  from  a  judge,  tendered  such  letter  in  evidence,  and  it 
was  held  to  be  admissible,  without  proof  that  it  was  written  by 
the  judge's  authority ;  and,  in  the  same  case,  an  affidavit  sworn 
by  a  clerk  of  the  prosecutor's  attorney,  which  stated  that  means 
had  been  taken  on  the  part  of  the  prosecutor  to  prevent  a 
person  from  becoming  bail  for  the  plaintiff,  was  likewise  admitted 
as  original  evidence,  without  the  clerk's  being  called  to  prove 
by  whose  instructions  he  had  made  the  affidavit.*  So,  the  replies 
given  to  inquiries  made  at  the  residence,  either  of  an  absent 
witness,  or  of  a  bankrupt,  denying  that  he  was  at  home,  are 
original  evidence,  without  examining  the  persons  to  whom  the 
inquiries  were  addressed ;  because  the  testimony  of  the  parties 

'  Gr.  Ev.  §  100,  in  great  part 

<  Barilett  v.  Delprat,  4  Mass.  702,  708  ;  Dtt  Boat  v,  Beresford,  3 
Camp.  612. 

'  Gr.  Et.,  §  101,  in  part.         ^  Kavenga  i;.  Mackintosh,  2  B.<k  0.  693« 

*  Coleman  v,  Southwick,  9  Johns.  45. 

•  Taylor  v.  Wllans,  2  B.  &  Ad.  845. 
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parties  by  third  persong,  cannot  be  admissible  on  any  principle 
that  woold  not  equally  include  the  declarations  of  strangers.  The 
actSy  like  the  words,  merely  show  the  opinion  entertained  by 
persons  not  called  as  witnesses ;  and  though  it  may  be  said,  that 
what  a  person  does  is  usually  better  evidence  of  his  opinion  than 
what  he  says,  yet  this  is  an  observation  which  goes  rather  to  the 
weight  than  to  the  admissibility  of  the  evidence.  Accordingly, 
general  evidence  of  reputation  in  the  neighbourhood,  even  when 
unsupported  by  facts,  will  be  receivable  in  proof  of  marriage;  and 
in  one  case  it  was  decided,  after  verdict,  that  the  uncorroborated 
statement  of  a  single  witness,  who  did  not  appear  to  be  related  to 
the  parties,  or  to  live  near  them,  or  to  know  them  intimately,  but 
who  asserted  that  he  had  heard  they  were  married,  was  sufficient, 
prim&  facie,  to  warrant  the  jury  in  finding  the  marriage,  the 
adverse  party  not  having  cross-examined  the  witness,  nor  contro* 
verted  the  fact  by  proof.*  Upon  somewhat  similar  grounds,  it 
has  been  held,  that,  on  a  prosecution  for  conspiring  to  procure 
large  meetings  to  assemble  for  the  purpose  of  inspiring  terror  in 
the  community,  a  witness  might  be  called  to  prove  that  several 
persons,  who  were  not  examined  at  the  trial,  had  complained  to 
him  that  they  were  alarmed  at  these  meetings,  and  had  requested 
him  to  send  for  military  assistance  ; '  and,  on  a  question  whether 
a  Ubellous  painting  was  meant  to  represent  a  certain  individual, 
the  declarations  of  spectators,  while  looking  at  the  picture  in  the 
exhibition,  have  been  admitted  in  evidence.^ 

§  518.*  Whenever  the  bodily  or  mental  feelings  of  an  individual 
are  material  to  be  proved,  the  usual  expressions  of  such  feelings, 
made  at  the  time  in  question,  are  also  original  evidence.  If  they 
were  the  natural  language  of  the  affection,  whether  of  body  or  mind, 
they  furnish  satisfactory  evidence,  and  often  the  only  proof,  of  its 
existence.  And  the  question  whether  they  were  real,  or  feigned, 
is  for  the  jury  to  determine.  Thus,  the  representations  by  a  sick 
person  of  the  nature  and  effects  of  the  malady  under  which  he  is 


*  EvanB  V,  Morgan,  2  Or.  &  Jer.  453. 

'  R  V,  Vincent,  9  0.  &  P.  275  ;  Redford  v.  Birley,  3  Stark.  R  88—91. 
'  Du  Bofit  V.  Beresford,  2  Camp.  512,  per  Lord  HUenborough, 

*  Or.  Ev.,  §  102,  in  pari 
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ment  for  highway  robbery,  the  fact  that  the  prosecutor,  a  few 
hours  after  the  attack  made  upon  him,  complained  to  a  constable 
that  he  had  been  robbed,  will  perhaps  be  admissible ;  though  the 
witness  cannot  be  further  asked  whether,  on  making  the  complaint, 
the  prosecutor  mentioned  the  name  of  the  prisoner.'  It  would 
seem,  also,  that,  in  prosecutions  for  rape,  proof  that  the  woman 
shortly  after  the  injury  complained  that  a  dreadful  outrage  had 
been  perpetrated  upon  her,  would  in  the  event  of  her  death  be 
receiyable  as  independent  evidence;'  and  if  the  prosecutrix  were 
called  as  a  witness,  such  complaints  would  k  fortiori  be  admissible 
as  tending  to  confirm  her  credit.'  In  no  case,  however,  can  the 
particulars  of  the  complaint  be  disclosed  by  witnesses  for  the 
Crown,  either  as  original,  or  as  confirmatory  evidence,  but  the 
details  of  the  statement  can  only  be  elicited  by  the  prisoner's 
counsel  on  cross-examination.^  It  is  difficult  to  see  upon  what 
principle  this  rule  is  founded,  where  the  complaint  is  offered  as 
confirmatory  evidence ;  because,  if  witnesses  were  permitted  to 
relate  all  that  the  prosecutrix  had  said  in  making  her  original 
complaint,  such  evidence  would  furnish  the  best  test  of  the  accu- 
racy of  her  recollection,  when  she  was  sworn  to  describe  the  same 
circumstances  at  the  trial.*^ 

§  520.  Again,  in  petitions  for  damages  on  the  ground  of  adul^ 
tery,*  if  it  be  material,  with  the  view  of  increasing  or  diminishing 
the  damages,  to  ascertain  upon  what  terms  the  husband  and  wife 
lived  together  before  the  seduction,  their  language  and  deportment 
towards  each  other,  their  correspondence    together,   and   their 

*  R,  V.  Wink,  6  C.  &  P.  397  ;  commented  upon  by  Cresswell,  J.,  in 
R.  fj,  Osborne,  C.  &  Marsh.  624. 

'  R  V.  Megson,  9  C.  <b  P.  420,  per  Rolfe,  B.  ;  R.  i?.  Osborne,  C.  <fe 
Marah.  624,  per  CressweU,  J.  ;  R  v.  Lonny,  6  Cox,  C.  0.  477,  per  Monahan, 
C.  J.  In  R  V.  Gnttridge,  9  C.  dr  P.  471,  where  a  prosecutrix  for  a  rape  was 
absent  from  the  trial,  Parke,  B.,  rejected  proof  of  her  complaint,  apparently 
on  the  grotmd  that  it  was  only  confirmatory  eyidenoe. 

'  R  V,  Megson,  9  0.  &  P.  420;  R.  v.  Clarke,  2  Stark.  R  241  ;  1  East, 
P.  C.  444,  445  ;  1  Hale,  633. 

*  R.  V.  Walker,  2  M.  &  Rob.  212,  per  Parke,  B. ;  R  i;.  Osborne,  C.  & 
Marsh.  622 ;  R  v»  Quigley,  Ir.  Cir.  R.  677,  per  Torrens,  J. 

*  See  R  V.  Walker,  2  M.  «fe  Rob.  212. 
«  See  20  <b  21  Vict.  c.  85,  §  33. 
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mined  by  the  judge  in  the  exercise  of  his  sound  discretion, 
according  to  the  degree  of  relationship  which  they  bear  to  that 
fact.*  Thus,  on  the  trial  of  Lord  George  Gordon  for  treason,  the 
cry  of  the  mob,  who  accompanied  the  prisoner  on  his  enterprise, 
was  received  in  evidence,  as  forming  part  of  the  res  gestae,  and 
showing  the  character  of  the  principal  fact.*  So,  on  an  indict- 
ment for  manslaughter,  a  statement,  made  by  the  deceased 
immediately  after  he  was  knocked  down,  as  to  how  the  accident 
happened,  has  been  held  admissible ; '  and  similar  evidence  has 
been  received  by  Lord  Holt,  in  an  action  brought  by  a  husband 
and  wife  against  a  defendant  for  wounding  the  wife.^  So,  also, 
where  a  person  enters  upon  land  in  order  to  take  advantage  of  a 
forfeiture,  to  foreclose  a  mortgage,  to  defeat  a  disseisin,*  or  the 
like ;  or  changes  his  actual  residence,  or  domicil,  or  is  upon  a 
journey,  or  leaves  his  home,  or  returns  thither,  or  remains  abroad, 
or  secretes  himself;  or,  in  fine,  does  any  other  act  material  to  be 
understood ;  his  declarations  made  at  the  time  of  the  transaction, 
and  expressive  of  its  character,  motive,  or  object,  are  regarded  as 
"  verbal  acts,  indicating  a  present  purpose  and  intention,"  and 
are  therefore  admitted  in  proof,  like  any  other  material  facts.* 
So,  upon  an  inquiry  as  to  the  state  of  mind,  sentiments,  or 
opinions  of  a  person  at  any  particular  period,  his  contempo- 
raneous declarations  are  admissible  as  parts  of  the  res  gestsB.'^ 
Again,  in  a  suit  for  enticing  away  a  servant,  his  statement  at  the 
time  of  leaving  his  master  will  be  received,  as  tending  to  show  the 
motive  of  his  departure;*  and  where  an  action  of  trover  was 

*  Per  Park,  J.,  in  JRawBon  i;.  Haigh,  2  Bing.  104;  Ridley  v,  Gyde,  9 
Bing.  349,  362;  Pool  v.  Bridges,  4  Pick,  379;  Allen  v,  Duncan,  11 
Pick.  309.  *  21  How.  St  Tr.  514,  529. 

'  R  V.  Foster,  6  0.  &  P.  325,  per  Park  and  PattesonjJs.,  and  €himey,B. 

*  Thompson  v,  Trevanion,  Skin.  402. 

*  Co.  lit.  49  b,  245  b  ;  Bobinson  v.  Swett,  3  QreenL  316  ;  3  BL  Com. 
174,  175. 

*  Bateman  «.  Bailey,  5  T.  R  512,  and  the  obsenrations  of  Mr.  Evana 
upon  it,  in  2  Poth.  ObL  App.  No.  xtL,  §  11  ;  Bawson  v,  HaigH,  2  Bing. 
99  ;  9  Moore,  217,  S.  0. ;  Vacher  v.  Cocks,  M.  <k  M.  353,  per  Lord 
Tenterden  ;  Smith  v,  Cramer,  1  Bing.  N.  C.  585  ;  Doe  v,  Arkwright,  5  C.  <fe 
P.  575,  per  Parke,  B. ;  Gorham  v.  Canton,  5  GreenL  266  ;  Thomdike  v.  City 
of  Boston,  1  Mete.  242 ;  Lund  v,  Inhants.  of  Tyngsborongh,  9  Cush.  37,  43. 

^  Barthelemy  v.  The  People,  Ac.  2  Hill,  N.  Y.  Rep.  248,  257. 

<  Hadley  v.  Carter,  8  N.  Hamps.  40. 
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admissible  as  evidence  of  the  declarant's  knowledge  or  belief 
of  the  facts  to  which  they  relate^  and  of  his  intentions  respect- 
ing them,  are  no  proof  of  the  facts  themselves ;  and,  therefore, 
if  it  be  necessary  to  show  the  existence  of  such  facts,  proof 
aliunde  most  be  laid  before  the  jury ;  and  it  seems  that,  in  strict 
practice,  this  proof  should  be  given  in  the  first  instance,  before 
the  Court  be  called  upon  to  receive  evidence  of  the  declarations. 
For  example,  the  fact  of  insolvency  must  be  established,  before 
statements  of  the  insolvent  will  be  admitted  to  show  that  he  was 
aware  of  his  embarrassed  circumstances.^  Sometimes,  under  the 
law  relating  to  bankrupts,  the  truth  of  the  facts  need  not  be 
proved,  but  it  will  suffice  to  show  the  bankrupt's  belief.  Thus,  if 
the  act  of  bankruptcy  relied  upon  be  an  absenting  with  intent  to 
delay  creditors,  a  declaration  by  the  bankrupt  that  he  left  home  to 
avoid  a  writ  will  be  admissible,  though  no  evidence  be  given  that 
any  writ  was  actually  out  against  him,  because,  in  order  to  con- 
stitute Uns  act  of  bankruptcy,  neither  writ  nor  pressure  is  in  fact 
necessary.'  Still,  even  in  this  case,  the  departure  &om  home  is  a 
substantive  act  which  must  be  proved  by  evidence  independent  of 
the  declaration ;  and  being  an  act  in  itself  equivocal,  the  state- 
ment of  the  bankrupt  made  during  its  continuance  is  admissible 
to  show  the  intention  with  which  it  was  done.' 

§  524.  The  second  point  deserving  consideration  is,  that, 
although  acts,  by  whomsoever  done,  are  res  gest»,  if  relevant  to 
the  matter  in  issue,^  yet  if  they  be  irreleva/nt,  declarations  quali- 
fying or  explaining  them  will,  together  with  the  acts  themselves, 
be  rejected.  Thus,  in  an  action  against  a  town  for  injuries 
sustained  through  a  defect  in  a  highway,  the  declarations  of  a 
surgeon,  since  deceased,  which  were  made  at  the  time  of  his 
examining  the  plaintiff's  wounds,  have  been  rejected  as  evidence 
of  the  nature  and  extent  of  the  injuries ;  for,  in  such  a  case  as 

'  Thomas  v,  Connell,  4  M.  &  W.  267,  269,  270 ;  Craven  v.  Halliley, 
died  id.  270,  per  Parke,  B.  ;  Yacher  v.  Cocks,  M.  <k  M.  353. 

*  Rouch  V.  Great  Western  KaiL  Co.  1  Q.  B.  61,  62,  63  ;  4  P.  <fe  D.  686, 
8.  O.  ;  Newnuui  v.  Stretch,  M.  <k  M.  338,  per  Parke,  J.  ;  Ex  parte  Barn- 
ford,  15  Yea.  449  ;  Robeon  v,  Rolls,  9  Bing.  648. 

*  Rouch  «.  Great  Western  Rail  Co.,  1  Q.  B.  63. 

*  Wright  V.  Doe  d.  Tatham,  7  A.  <Jp  B.  355,  per  Parke,  B. 
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the  place  where  he  had  been,  and  his  motive  in  going,  has  been 
held  admissible;^  and  in  Bidley  v,  Gyde,'  where  the  disputed 
act  of  bankruptcy  was  a  fraudulent  transfer,  a  declaration  by  the 
bankrupt,  in  which  he  gave  a  false  account  of  the  matter,  was 
received  in  evidence,  though  made  nearly  a  month  after  the 
transfer  had  taken  place.  In  that  case,  the  creditor,  with  whom 
the  conversation  was  held,  had  pressed  for  payment  of  his  debt 
immediately  before  the  transfer,  and  had  been  promised  security 
for  the  following  day ;  but,  instead  of  keeping  his  word,  the  bank- 
rupt had  transferred  his  property  to  a  relative  and  had  absconded. 
Under  these  circumstances  the  Court,  considering  that  the  state- 
ment was  a  mere  resumption  of  the  conversation  which  was  had  at 
the  first  interview,  adopted  the  rule  which  Mr.  Justice  Park  had 
laid  down  in  Bawson  v .  Haigh,'  **  that  it  is  impossible  to  tie 
down  to  time  the  rule  as  to  the  declarations,*'  and  that  if  connect- 
ing circumstances  exist,  a  declaration  may,  even  at  a  month's 
interval,  form  part  of  the  whole  res  gest®.  So,  where  a  trader  had 
absented  himself  from  home  during  the  latter  half  of  February 
and  the  commencement  of  March,  two  letters  written  by  him  on 
the  16th  of  January,  in  which  he  had  asked  for  time  on  some  bills 
of  exchange  payable  in  February,  were  admitted  in  evidence,  as 
tending  to  throw  light  on  the  cause  of  his  absence.^ 

§  526.*  Still,  an  act  cannot  be  varied,  qualified,  or  explained, 
either  by  a  declaration  which  amounts  to  no  more  than  a  mere 
fMrrative  of  a  past  occurrence,  or  by  an  isolated  conversation 
held,  or  an  isolated  act  done,  at  a  later  period.  Thus,  the 
schedule  of  an  insolvent,  delivered  four  months  after  his  execution 
of  a  deed  of  assignment,  cannot  be  received  on  behalf  of  the 
assignees,  as  evidence  that  the  indenture  was  executed  with  intent 
to  petition  ;  *  and  where  a  creditor  called  upon  a  bankrupt  in  the 

^  Bateman  v.  Bailey,  5  T.  B.  512  ;  recognised  by  the  Court  in  Bouch  v. 
Great  Western  BaiL  Co.,  1  Q.  B.  61. 

^  Ridley  v.  Gyde,  9  Bing.  349  ;  2  M.  <&  Soott,  448,  S.  0.  In  this  case, 
Ghuelee,  J.,  differed  from  the  rest  of  the  Court,  but  the  opinion  of  the 
majority  was  confirmed  and  recognised  in  Bouch  v.  Great  Western  BaiL  Co. , 
1  Q.  B.  61.  »  2  Bing.  104 ;  9  Moore,  217,  S.  C. 

^  Smith  V,  Cramer,  1  Bing.  N.  C.  585  ;  1  Soott,  641,  S.  C. 

'  Or.  Ev.,  §  110,  slightly. 

*  Peacock  v.  Hanis,  6  A.  4tr  E.  449,  454. 
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§  528.  Sometimes,  for  the  sake  of  convenience,  the  acts  or 
declarations  of  one  are  admitted  in  evidence  before  sufficient  proof 
is  given  of  the  conspiracy ;  the  prosecutor  undertaking  to  furnish 
such  proof  in  a  subsequent  stage  of  the  cause.  But  this  mode  of 
proceeding  rests  in  the  discretion  of  the  judge,  and  in  seditious  or 
other  general  conspiracies  is  seldom  permitted,  except  under 
particular  and  urgent  circumstances;  for,  otherwise,  the  jury 
might  be  misled  to  infer  the  fact  itself  of  the  conspiracy  from  the 
declarations  of  strangers.  Still,  as  a  conspiracy  need  not  be 
established  by  proof  which  actually  brings  the  parties  together, 
but  may  be  shown,  like  any  other  fact,  by  circumstantial  evidence, 
the  detached  acts  of  the  different  persons  accused,  including  their 
written  correspondence,  entries  made  by  them,  and  other  docu- 
ments in  their  possession  relative  to  the  main  design,  will 
sometimes  from  necessity  be  admitted,  as  steps  to  establish  the 
conspiracy  itself.  On  this  subject  it  is  difficult  to  establish 
a  general  inflexible  rule,  but  each  case  must,  in  some  measure, 
be  governed  by  its  own  peculiar  circumstances.* 

§  529.*  It  makes  no  difference  at  what  time  the  party  accused  is 
proved  to  have  entered  into  the  conspiracy  or  combination; 
because  every  one,  who  agrees  with  others  to  effect  a  common 
illegal  purpose,  is  generally  considered  in  law  as  a  party  to  every 
act,  which  either  had  before  been  done,  or  may  afterwards  be  done, 
by  the  confederates,  in  furtherance  of  the  common  design.'  One  or 
two  individuals  may  have  concocted  the  scheme,  but  all  who  after- 
wards join  in  carrying  it  out  are  equally  guilty  with  the  origina- 
tors ;  *  at  least,  if  any  evidence  be  forthcoming  from  which  their 
adoption  of  the  previous  acts  of  the  association  can  reasonably 
be  inferred.*    Neither  does  it  matter  whether  the  acts  were  done, 

done  by  any  of  the  parties,  whom  yon  have  oomiected  with  the  conspiracy  ; 
but  when  a  party's  own  declarations  are  to  be  given  in  evidence,  such  pre- 
liminary proof  is  not  requisite,  and  you  may,  as  in  any  other  offence,  prove 
tiie  whole  case  against  him  by  his  own  admissions." 

*  See  R  «.  Blake,  6  Q.  B.  126  ;  Ford  v.  EllioU,  4  Ex.  R.  78. 

*  Gr.  Ev.  §  111,  in  pari 

*  K  V.  Watson,  32  How.  St.  Tr.  7,  per  Bayley,  J. 

*  K  V.  Murphy,  8  0.  A  P.  311,  per  Coleridge,  J. 

^  K  V.  (yConnell,  Aims.  A  Trev.  K  813,  814,  per  Pennefather,  C.  J. 
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ground  that  it  was  not  a  transaction  in  support  of  the  conspiracy, 
but  merely  a  relation  of  the  part  which  the  writer  had  taken  in 
the  plot,  and,  as  such,  only  admissible  against  himself.^  A  second 
letter  was  then  offered  in  evidence,  which  was  written  by  another 
co-conspirator  to  a  delegate  in  the  country,  describing  the  events 
that  had  occurred  in  London,  and  encouraging  him  thereby  to 
proceed  in  the  criminal  business  in  which  he  was  engaged ;  and 
as  this  letter  was  considered  by  the  Court  as  an  act  done  in  fur- 
therance of  the  plot,  it  was  received  against  the  defendant,  though 
no  evidence  was  given  to  show  that  it  had  ever  reached  the  person 
for  whose  perusal  it  was  intended.' 

§  531.  The  same  distinction  was  drawn  by  the  Court  in  the  case 
of  B.  V,  Blake/  where  the  accused  was  indicted  for  conspiring  with 
one  Tye  and  others  to  defraud  her  Majesty  of  certain  duties  of 
customs.  It  appeared  at  the  trial  that  Blake  was  a  landing  waiter, 
and  Tye  an  agent  for  importers,  at  the  custom-house ;  and  it  was 
tiie  duty  of  these  persons  respectively  to  make  entries  of  the  con- 
tents of  cases  imported,  so  as  to  be  a  check  upon  each  other.  It  was 
shown  that  on  thirteen  occasions  they  had  made  false  entries,  in 
which  they  stated  that  certain  packages  contained  smaller  quantities 
than  was  really  the  fact  It  was  then  proposed  to  put  in  evidence 
Tye'8  day-book,  which  contained  entries  in  his  handwriting 
relative  to  the  thirteen  transactions,  and  showed  the  amount  of 
duty  actually  paid  by  him.  This  book  was  found  in  Tye's 
coimting-house,  and  the  Court  held  that  it  was  clearly  admissible, 
as  containing  entries  made  in  furtherance  of  the  conspiracy.  Tye's 
cheque-book  was  next  produced,  for  the  purpose  of  showing  by 
the  counterfoil  that  Blake  had  received  from  him  part  of  the 
moneys  of  which  the  Customs  had  been  defrauded  in  these  trans- 
actions ;  but  the  Court  rejected  this  evidence,  on  the  groimd  that 
it  was  no  act  done  in  pursuance  of  the  plot,  but  was  a  mere  state- 
ment as  to  the  mode  of  distributing  the  plunder,  after  the  fraud 

*  24  How.  St.  Tr.  461 — 463,  per  Eyre,  C.  J.,  Macdonald,  C.  B.,  and 
Hotham,  B.  ;  Btdlerand  Grose,  Js.,  diss.  In  re  Watson,  32  How.  St.  Tr. 
352,  Lord  Ellenboroagh  observed  that  there  was  great  weight  in  the  argu- 
ments of  Bnller  and  Crrose,  Js. 

*  24  How.  St.  Tr.  4T8 — 477,  per  Maodonald,  0.  B.,  Hotham,  B.,  Bnller 
and  Grose,  Js.  ;  Eyre,  0.  J.,  dubit.  '  6  Q.  B.  126. 
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have  regarded  this  trial  as  a  judicial  murder,  and  such  proof 
would  assuredly  be  rejected  at  the  present  day.  If,  indeed, 
the  papers  were  closely  connected  with  the  nature  and  object  of 
the  alleged  crime,  they  would  probably,  though  unpublished,  be 
considered  in  strict  law  admissible,  without  any  positive  proof 
that  Uiey  were  intended  to  be  used  in  furtherance  of  the  design; 
and  if  such  proof  could  be  given,  they  would  doubtless  be 
received.^  Where  conversations  of  co-conspirators  or  accom« 
plices  are  proved,  the  effect  of  the  evidence  will  of  course  depend 
upon  the  surrounding  circumstances,  such  as  the  fact  and  degree 
of  the  prisoner's  attention  to  what  was  said,  and  his  approval  or 
disapproval  thereof.' 

§  534.  The  declarations  of  co-trespassers  in  civil  actions  are 
governed  by  the  same  rules ;  that  is,  if  several  ai*e  jointly  sued, 
the  declarations  of  each,  which  constitute  parts  of  the  res  gest», 
are  admissible  against  all;"*  while  those  which  amount  to  mere 
admissions,  or  narratives  of  past  events,  can  only  be  received 
against  the  party  making  them.^  In  one  case,'  which  was  an 
action  for  false  imprisonment,  Mr.  Baron  Garrow  admitted  the 
declarations  of  a  co-defendant,  showing  personal  malice,  as  evi- 
dence against  the  other  defendants,  though  made  in  their  absence, 
and  several  weeks  after  the  act  complained  of;  but  the  attention 
of  the  learned  judge  does  not  appear  to  have  been  drawn  to  the 
time  when  the  words  were  spoken,  and  probably  this  case  would 
not  now  be  sanctioned.  Where  no  common  object  or  motive  is 
imputed,  as  in  actions  for  negligence,  the  declaration  of  each 
defendant  is  admissible  against  himself  alone.* 


Wfttion,  2  Stark.  B.  147  ;  and  by  Foster,  J.,  in  hiB  Treatise  on  Grown 
Iaw,  198. 

'  R.  V.  Watson,  32  How.  St.  Tr.  364—361  ;  2  Stark.  R  141,  S.  C. 

'  R  V.  Hardy,  24  id.  703,  per  Eyre,  C.  J. 

'  See  R  V,  Hardwiok,  11  East,  585,  per  Lord  Elienborough  ;  Powell  v. 
Hodgetts,  2  0.  &  P.  432,  per  Garrow,  B.  ;  North  v.  Miles,  1  Camp.  389, 
per  Lord  EUenborongh  ;  Bowsher  v.  Galley,  id.  391,  n.  per  id.  ;  1  Ph. 
l^r.  204. 

*  DanielB  «.  Potter,  M.  4tr  M.  501,  per  Tindal,  G.  J. 

*  Wright  V.  Gonrt,  2  G.  <fe  P.  232. 

'  Daniels  v.  Potter,  M.  4tr  M.  503,  per  l^dal,  G.  J. 
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was  tendered  in  evidence.'  Had  not  snch  been  the  case,  the 
decision  would  probably  have  been  the  other  way;  for  where  a 
bill  was  filed  to  set  aside  a  bond  given  to  a  banking  firm  on  the 
ground  of  fraud,  and  it  appeared  that  before  the  commencement 
of  the  suit,  the  partner,  who  originally  managed  the  transaction, 
had  retired  from  the  firm,  had  become  a  certificated  bankrupt, 
and,  according  to  his  own  admission,  had  long  ceased  to  have  any 
interest  in  the  bond,  the  Court  held  that  the  answer  of  this  man, 
who  had  been  made  a  defendant  as  executor  of  another  partner, 
and  who  admitted  the  fraud,  was  not  receivable  in  evidence  against 
his  co-defendants,  the  continuing  partners.* 

§  587.  It  deserves  notice,  that  neither  a  written  acknowledg- 
ment of  a  partnership  debt  by  one  member  of  a  firm,  nor  a  written 
promise  by  him  to  pay  it,  nor  even  actual  pajrment  by  him  of  the 
interest,  or  part-payment  of  the  principal  due,  whether  made 
during  the  partnership,  or  after  the  dissolution,'  will  take  the 
case  out  of  the  Statute  of  Limitations,  as  against  the  other 
members;^  but  this,  as  will  hereafter  appear,^  is  owing  to  the 
salutary  operation  of  Lord  Tenterden's  Act  of  1828,*  as  extended 
by  the  Mercantile  Law  Amendment  Act,  of  1856.' 

§  538.  It  IB  true  that  Lord  Tenterden's  Act,  in  the  enactment 
just  referred  to,  speaks  merely  of  joint  contractors,  and  does  not 
in  terms  mention  partners ;  and  consequently  here,  as  in  other 
cases  where  the  language  of  the  Legislature  is  in  the  remotest 
degree  doubtful,  a  distinction  has  been  attempted  to  be  drawn 
between  these  two  classes  of  persons,  and  it  has  been  contended 
that  a  signature  by  one  of  several  partners,  vsing  the  name  of  the 
firm,  will  take  the  case  out  of  the  statute  as  to  all  the  partners, 
in  a  transaction  in  which  all  are  interested,  because  a  partner- 

*  See  and  oompore  the  observations  of  Lord  Cottenham^  in  Parker  v, 
Motrell,  2  PhilL  464,  465 ;  of  the  Reporter  in  a  C.  464,  n.  6  ;  and  of 
Creflswell,  J. ,  in  S.  C.  on  issue  tried  at  Nisi  Prius,  2  C.  <tr  Ear.  603. 

*  Parker  v.  MorreU,  2  PhiU.  453  ;  2  0.  A  Kir.  599,  S.  0. 
'  Bristow  «.  Miller,  11  Jr.  Law  R  461. 

*  Jones  «.  Byder,  4  M.  &  W.  32 ;  Hopkins  «.  Logan,  5  id.  248,  per  Parke,  B« 

*  Po8t>  §§  675,  676.  •  9  Geo.  4,  a  14,  §  1. 
M9  A  20  Vict,  a  97,  §  14. 
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states  respecting  it  at  the  time  of  sale,  will  bind  the  master,  but 
his  declarations  or  acknowledgments  at  any  other  time,  whether 
made  to  the  purchaser  or  to  a  stranger,  will  not  be  received.* 
So,  if  a  letter  written  by  an  agent  forms  the  whole  or  part  of 
an  agreement,  which  by  the  course  of  his  business  he  was  autho- 
rised  to  make,  it  will  be  admissible  against  the  principal ;  but  if 
it  be  offered  as  proof  of  the  contents  of  a  pre-existing  contract, 
or  if  it  contain  an  account  of  transactions  already  performed,  it 
will  properly  be  rejected,  though  addressed  to  the  principal 
himself; '  unless  the  principal  has  replied  to  it,  or  has  otherwise 
adopted  and  acted  upon  it,  in  which  case  the  agent's  letter  will 
be  received  as  explanatory  of  the  principal's  conduct' 

§  540.  The  law  upon  this  subject  has  been  well  explained  by 
Sir  William  Orant^  in  the  case  of  Fairlie  v.  Hastings.^  "  As  a 
general  proposition,*'  said  he,  "  what  one  man  says,  not  upon  oath, 
cannot  be  evidence  against  another  man.  The  exception  must 
arise  out  of  some  peculiarity  of  situation,  coupled  with  the 
declarations  made  by  one.  An  agent  may  undoubtedly,  within 
the  scope  of  his  authority,  bind  his  principal  by  his  agreement ; 
and  in  many  cases  by  his  acts.  What  the  agent  has  said  may 
be  what  constitutes  the  agreement  of  the  principal ;  or  the  repre- 
sentations or  statements  made  may  be  the  foundation  of,  or  the 
inducement  to,  the  agreement.  Therefore,  if  writing  is  not 
necessary  by  law,  evidence  must  be  admitted  to  prove  that  the 
agent  did  make  the  statement  or  representation.  So,  with  regard 
to  acts  done,  the  words  with  which  those  acts  are  accompanied 
frequently  tend  to  determine  their  quality.  The  party,  therefore, 
to  be  bound  by  the  act,  must  be  affected  by  the  words.     But, 

IHieat.  336,  337  ;  Hannay  v.  Stewart,  6  Watts,  487,  489  ;  Stockton  t^. 
Bemuth,  8  Watts,  39  ;  Stewartson  v.  Watts,  id.  392  ;  Baring  v.  Clark,  19 
Pick  220  ;  Bank  of  Monroe  v.  Field,  2  Hill,  B.  445  ;  Stoiy,  Agency,  §§ 
134—137. 

'  Allen  V.  Denstone,  8  0.  <tr  P.  760,  per  Ersldney  J.  ;  Helyear  v.  Hawke, 
5  £i^  72,  per  Lord  Ellenborongh.  See  also  Peto  v.  Hague,  5  Esp.  134, 
per  Lord  EUenborough. 

<  Fairlie  v.  Hastings,  10  Ves.  128  ;  Langhom  v.  Allnutt,  4  Taunt  611 ; 
Kalil  V,  Jansen,  id.  565 ;  Eeyner  v,  Pearson,  id.  662. 

'  Ooates  V.  Bainbridge,  5  Bing.  58.  *  10  Yes.  126,  127. 
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the  hire  of  the  shop,  or  her  agreement  to  make  a  new  contract  for 
the  future  occupation  of  it,  will  be  rejected,  as  it  cannot  be 
necessary  that  the  wife  should  have  this  extensive  power  of 
binding  her  husband,  for  the  mere  purpose  of  conducting  the 
business  of  the  shop.^  So,  if  goods  were  deposited  with  a  pawn- 
broker in  the  ordinary  course  of  his  business,  a  declaration  of  the 
shopman  that  his  master  had  received  the  goods,  would  probably 
be  admissible  against  the  master,  because  it  might  well  be  assumed 
that  the  shopman  was  authorised  to  answer  any  inquiries  respect- 
ing the  goods,  made  by  persons  interested  in  them ;  but  if  the 
admission  related  to  a  transaction  unconnected  with  the  immediate 
business  of  the  shop,  as,  for  instance,  if  it  referred  to  the  loan  of 
several  hundred  pounds  on  a  single  pledge  at  five  per  cent,  interest, 
it  would  not  be  received.* 

§  542.'  The  foregoing  observations  will  have  shown  that  there 
are  three  classes  of  declarations,  which,  though  usually  treated 
under  the  head  of  hearsay,  are  in  truth  original  evidence ;  the^r«^ 
class  consisting  of  cases  where  the  fact  that  the  declaration  was 
made,  and  not  its  truth  or  falsity,  is  the  point  in  question ;  the 
second  including  expressions  of  bodily  or  mental  feelings,  where 
the  existence  or  nature  of  such  feelings  is  the  subject  of  inquiry ; 
and  the  third  embracing  all  other  cases,  where  the  declaration 
offered  in  evidence  may  be  regarded  as  part  of  the  res  gestce. 
All  these  clietsses  are  involved  in  the  principle  of  the  last,  and 
have  been  separately  treated  merely  for  the  sake  of  {greater 
distinctness. 


'  MewdHh  v.  Footner,  11  M.  h  W.  202. 

"  Garth  v.  Howard,  8  Bing.  461.  '  Gr.  Ev.,  §  123,  in  great  part. 
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others,  if  the  statements  proved  were  false ;  that  reputation  can 
hardly  exist  without  the  concurrence  of  many  parties  uncon- 
nected with  each  other,  who  are  all  alike  interested  in  investi- 
gating the  subject ;  that  such  concurrence  furnishes  strong  pre- 
sumptive evidence  of  truth  ;  and  that  it  is  this  prevailing  current 
of  assertion  which  is  resorted  to  as  evidence,  for  to  this  every 
member  of  the  community  is  supposed  to  be  privy,  and  to 
contribute  his  share.^ 

§  545.'  In  speaking  of  matters  of  public  and  general  interest, 
the  terms  public  and  general  are  sometimes  used  as  synonymes, 
meaning  merely  what  concerns  a  multitude  of  persons.'  But,  in 
regard  to  the  admissibility  of  hearsay  testimony,  a  distinction  has 
bf  en  taken  between  them ;  the  term  public  being  strictly  applied 
to  that  which  concerns  every  member  of  the  state  :  and  the  term 
general  being  confined  to  a  lesser,  though  still  a  considerable, 
portion  of  the  community.  This  distinction  should  be  carefully 
attended  to,  because  in  matters  strictly  public,  such,  for  example, 
as  a  claim  of  highway  or  a  right  of  ferry,  reputation  from  any  one 
appears  to  be  receivable;  and  although  declarations  would  be 
almost  worthless,  unless  made  by  persons  who,  by  living  in  the 
neighbourhood,  or  by  frequently  using  the  road  or  ferry,  or  the  like, 
are  shown  to  have  had  some  means  of  knowledge ;  yet  the  want 
of  such  proof  of  their  connexion  with  the  subject  in  question 
seems  to  affect  the  value  only,  and  not  the  admissibility,  of  the 
evidence.  If,  however,  the  right  in  dispute  be  simply  general; 
that  is,  if  those  only  who  live  in  a  particular  district,  or  adventure 
in  a  particular  enterprise,  are  interested  in  it,  hearsay  from 
persons  wholly  unconnected  with  the  place  or  business  would  be 
not  only  valueless,  but  probably  altogether  inadmissible.^ 


*  Wri^t  V.  Doe  d.  Tatham,  7  A.  <b  E.  360,  361,  per  Coltman,  J.  ; 
S.  a  4  Bing.  N.  C.  628,  per  Alderson,  6.  ;  Morewood  v.  Wood,  14  East, 
329,  n.,  per  Lord  Kenyon ;  Weeks  v.  Sparke,  1  M.  &  SeL  689,  P®r  Lord 
ISUenborough  ;  Berkeley  Peerage,  4  Gamp.  415,  416,  per  Sir  James  Mans- 
field ;  R.  V,  Bedfordshire,  4  E.  &  B.  542,  per  Lord  GampbeU,  adopting 
almost  the  language  above  employed.  ^  Or.  Ev.,  §  128,  in  part 

3  Pirn  V.  Corell,  6  M.  ^  W.  234. 

*  Crease  v.  Barrett,  1  C,  'h/L  &  H.  929,  per  Parke,  B.     By  the  Roman 
1a w,  reputation,  or  common  fame,  seemH  to  have  been  admissible  in  evidence 
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custom  of  mining  in  a  particular  district,  persons,  under  whose 
estates  the  minerals  lay,  with  respect  to  which  the  custom  was  said 
to  exist,  were  held  to  he  sufficiently  connected  with  the  subject  to 
make  their  declarations  evidence,  as  they  were  more  likely  than 
others  living  at  a  distance  to  become  adventurers,  and  consequently 
to  be  subjected  to  the  operation  of  the  custom/  But  where  the 
point  at  issue  was,  whether  the  city  of  Chester  anciently  formed 
part  of  the  County  Palatine,  an  old  document,  purporting  to  be 
a  decree  of  certain  law  officers  and  dignitaries  of  the  Crown,  not 
having  authority  as  a  Court,  was  held  inadmissible  as  evidence  of 
reputation,  because  those  personages  had  no  peculiar  knowledge 
of  the  subject,  excepting  what  they  derived  in  the  course  of 
that  unauthorised  proceeding.*  Hence  it  appears  that  competent 
knowledge  in  the  declarant  is  an  essential  pre-requisite  to  the 
admission  of  his  testimony;  and  although  all  the  Queea's 
subjects  are  presumed  to  have  that  knowledge,  in  some  degree, 
where  the  matter  is  of  public  concernment,  yet,  in  other  matters, 
which  are  not  strictly  public  though  they  are  interesting  to  many 
persons,  some  particular  evidence  of  such  knowledge  is  generally 
required. 

§  547.  If  the  quality  of  the  hearsay  itself  raises  a  natural 
inference  that  it  was  derived  from  persons  acquainted  with  the 
subject,  the  Courts  will  not  require  independent  proof  of  that 
fact ;  and  therefore,  where  the  question  turned  on  a  manorial 
custom,  depositions,  purporting  to  have  been  made  by  copy- 
holders in  an  ancient  suit  between  a  former  lord  and  a  person 
claiming  admission  to  a  copyhold,  were  admitted  in  evidence 
without  proof  that  the  persons  making  them  were  either  copy- 
holders, or  were  otherwise  acquainted  with  the  customs  of  the 
manor ;  for  the  Court  assumed  that  such  persons  would  not  have 
been  brought  forward  as  witnesses,  had  they  been  ignorant  of  the 
subject.'     So,  an  ancient  unsigned  customary  of  a  manor,  which 


»  Crease  v,  Barrett,  10.  M.  A  R.  919,  928—930. 

'  Rogers  v.  Wood,  2  B.  A  Ad.  245,  266,  recognised  by  the  Court  of 
Exchequer  in  Crease  v.  Barrett,  1  C.  M.  4b  R.  928,  929.  See  also  Evans  v. 
Taylor,  7  A.  A  E.  617,  626,  627. 

'  Freeman  v.  PliilHpps,  4  M.  <b  SeL  486. 
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in  a  particular  district/  a  custom  of  a  corporation  to  exclude 
foreigners  from  trading  within  a  town/  the  limits  of  a  town/ 
the  boundary  between  counties,  parishes,  hamlets,  or  manors/ 
or  even  between  a  reputed  manor,  that  is,  an  estate  which 
from  some  interrening  defect  has  ceased  to  be  an  actual  manor, 
and  the  freehold  of  a  private  individual,"  or  between  old  and 
new  land  in  a  manor/  a  claim  of  tolls  on  a  public  road,'  the 
fiEu^t  whether  a  road  was  public  or  private/  a  prescriptive  liability 
to  repair  sea-walls/  or  bridges,^  a  claim  of  highway,"  a  right  of 
ferry,"  the  fact  whether  land  on  a  river  was  a  public  landing-place 
or  not,**  the  existence  and  rights  of  a  parochial  chapelry,"  the 
jurisdiction  of  a  court,  and  the  fact  whether  it  was  a  court  of 
record  or  not,"  the  existence  of  a  manor,"  a  prescriptive  right  of 
toll  on  all  malt  brought  by  the  west  country  barges  to  London,^'  a 
right  by  immemorial  custom,  claimed  by  the  deputy  day  meters 
of  London,  to  measure,  shovel,  unload  and  deliver  all  oysters 
brought  by  boat  for  sale  within  the  limits  of  the  port  of  London," 
a  claim  by  the  lord  of  a  manor  to  all  coals  lying  under  a  certain 
district  of  the  manor,"  a  claim  of  heriot   custom  in  respect  of 


>  Oeafle  v,  BarreU,  1  0.  M.  <fe  E.  919,  928—930. 

*  Bavies  v.  Morgan,  1  0.  &  Jer.  687,  semble. 

'  Ireland  v.  Powell,  died  Pea.  Ev.  16,  per  Chambre,  J.,  and  recognised 
by  WiUiama,  J.,  in  R.  «.  Bliss,  7  A.  &  E.  565. 

*  NiohoUs  o.  Parker,  14  East,  331,  n.  ;   Brisco  v.  Lomax,  8  A.  <fe  E.  198  ; 
3  N.  A  P.  388,  S.  C.  ;   Evans  v.  Bees,  10  A.  <fc  E.  151  ;    2  P.  Ap  D.  627 
&  C.  ;  Plaxton  v.  Dare,  10  B.  &  C.  17 ;  6  M.  &  Ry.  1,  8.  0*  ;  Thomas 
Jenkins,  6  A.  <fe  E.  625  ;  1  N.  <fc  P.  688,  S.  C. 

*  Doe  V.  Sleeman,  9  Q.  B.  298.         *  Barnes  v.  Mawsou,  1  M.  <&  SeL  81. 
7  Brett  V.  Beales,  M.  <k  M.  416,  418,  per  Lord  Teni^rden. 

»  R  V.  Bliss,  7  A.  &  E.  655,  per  Williams,  J. 

*  R  V.  Leigh,  10  A.  <fe  R  398,  409,  411. 

^  R  V.  Sutton,  8  A.  <Sp  R  516  ;  3  N.  &  P.  569,  8.  0. 

"  Crease  v,  Barrett,  1  C.  M.  <fe  R  929,  per  Parke,  B.  ;  Reed  v.  Ja(^:soti, 
1  East,  355.  "  Pirn  «.  Cnrell,  6  M.  A  W.  234. 

"  Drinkwater  v.  Porter,  7  C.  &  P.  181,  per  Colmdge,  J. 

"  Oarr  v,  Mostyn,  5  Ex.  R  69.       **  Goodtitle  v.  Dew,  Pea.  Add.  R  204. 

**  Steel  t,  Prickett,  2  Stark.  R.  466,  per  Abbott,  C.  J.  ;  Chirzcoi  v.  Lomax, 
5  Eip.  60,  per  Lord  EllenboroQgh. 

'7  Oity  of  London  «.  Okrke,  Garth.  181  ;  Duke  of  Beanfort  v.  Smith,  4 
Ex.  R  460.  "  Layboum  ».  Crisp,  4  M.  A  W.  320. 

^'  Barnes  v.  Mawson,  1  M.  A  SeL  77,  81.  In  that  case  evidence  was 
^ven  of  an  oniform  exercise  of  the  right. 
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estates.*  Where,  however,  it  was  shown  by  direct  testimony,  the 
admission  of  which  was  unopposed,  that  the  boundaries  of  the  farm 
in  question  were  identical  with  those  of  a  hamlet,  evidence  of 
reputation  as  to  the  hamlet  boundaries  was  let  in  for  the  purpose 
of  proving  those  of  the  farm ;  for  though  it  was  objected  that 
evidence  should  not  be  thus  indirectly  admitted  in  a  dispute 
between  private  individuals,  the  Court  overruled  the  objection, 
Mr.  Justice  Coleridge  observing,  that  "  he  never  heard  that  a  fact 
was  not  to  be  proved  in  the  same  manner  when  subsidiary,  as 
when  it  was  the  very  matter  in  issue.'* ' 

§  550.  The  question,  whether  evidence  of  reputation  is  admis- 
sible to  prove  or  disprove  a  private  prescriptive  right  or  liability, 
is  involved  in  some  doubt.'  In  the  case  of  Morewood  v.  Wood, 
where  a  prescriptive  right  of  digging  stones  on  the  lord's  waste 
was  claimed  by  the  defendant,  as  annexed  to  his  estate,  and  the 
lord  oflFered  evidence  of  reputation  to  prove  that  no  such  right 
existed,  the  Judges  of  the  Court  of  King's  Bench  were  equally 
divided  on  its  admissibility ;  *  but  since  in  that  case  it  is  difficult 
to  see  how  the  public  could  have  been  interested  in  the  matter 
imless  it  had  been  shown,  which  it  was  not,  that  the  rights  of  the 
commoners  were  infringed  by  the  defendant's  claim,  such  evidence 
would  probably  at  the  present  day  be  rejected.*  It  has,  however, 
been  recently  determined  by  the  Court  of  Queen's  Bench,  that,  on 
the  trial  of  an  indictment  against  the  inhabitants  of  a  county  for  the 
non  repair  of  a  public  bridge,  to  which  the  defendants  had  pleaded 
that  certain  persons  named  were  liable  to  repair  the  bridge  ratione 
tenurse,  evidence  of  reputation  was  admissible  to  support  the  plea.^ 
In  this  case  it  was  very  properly  considered  that  the  fixing  an 
individual  with,  or  the  relieving  him  from,  such  a  liability  as  the 

*  Clothier  v.  Chapman,  14  East,  331,  n.  By  the  Roman  law,  evidence 
of  reputation  seems  to  have  been  deemed  admissible,  even  in  matters  of 
pfxivate  boundary.     See  Mascard.     De  Prob.  voL  1,  p.  391,  ConcL  396. 

3  Thomas  v.  Jenkins,  6  A.  <tr  E.  525,  529  ;  1  N.  <tr  P.  588,  S.  C.      See 
also  Brisco  v.  Lomax,  8  A.  iSr  E.  198,  213  ;  3  N.  <k  P.  388,  S.  C. 
»  See  Prichard  v.  PoweU,  10  Q.  B.  589. 

*  14  East,  327,  n.  *  See  ante,  §  646. 

*  Bh  ».  Bedfordshire,  4  E.  d^  B.  635  ;  overruling  R.  v,  Wavertree,  2  M. 
4s  Bob.  353,  and  confirming  R.  v.  Cotton,  3  Camp.  444. 
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may  serve  to  explain  and  reconcile  what  is  said  in  the  books, 
respecting  the  inadmissibility  of  reputation  in  regard  to  particuiar 
facts.  Upon  general  points,  as  we  have  seen,  such  evidence  is 
receivable,  because  of  the  general  interest  which  the  community 
have  in  them ;  but  particular  facts,  not  being  equally  notorious, 
may  be  misrepresented,  or  misunderstood,  and  may  have  been 
connected  with  other  facts,  by  which,  if  known,  their  effect  might 
be  limited  or  explained.  Reputation  as  to  the  existence  of  such 
particular  facts  is  therefore  rejected.  Thus,  if  the  question  is 
whether  a  road  be  public  or  private,  declarations  by  old  persons 
since  dead,  that  they  had  seen  repairs  done  upon  it,  will  not  be 
admissible ;  *  neither  can  evidence  be  received  that  a  deceased 
person  had  planted  a  tree  near  the  road,  and  had  stated,  at  the 
time  of  planting  it,  that  his  object  was  to  show  where  the  boundary 
of  the  road  was  when  he  was  a  boy.^  So,  proof  of  old  persons 
having  been  heard  to  say  that  a  stone  was  erected,  or  boys 
whipped,  or  cakes  distributed,  at  a  particular  place,  will  not  be 
admissible  as  evidence  of  boundary :'  and  where  the  question  was 
whether  a  turnpike  stood  within  the  limits  of  a  town,  though 
evidence  of  reputation  was  received  to  show  that  the  town 
extended  to  a  certain  point,  yet  declarations  by  old  people,  since 
dead,  that  formerly  houses  stood  where  none  any  longer  remained, 
was  rejected,  on  the  ground  that  these  statements  were  evidence 
of  a  particular  fact/  So,  also,  if  the  existence  and  amount  of  a 
parochial  modus  be  in  issue,  hearsay  evidence  of  the  pa3rment  of 
a  specific  sum  in  lieu  of  tithes  by  a  deceased  occupier  will  be 
inadmissible ;  though  general  evidence  of  reputation,  that  it  has 
always  been  customary  to  pay  that  sum  for  all  the  lands  in  the 
parish,  will  be  received.' 

*  Per  PattesoQ,  J.,  in  R  v.  Blias,  7  A.  <k  E.  552. 
'  R  V,  Blias,  7  A.  A  E,  550. 

*  Per  Coleridge,  J.,  in  R  «.  Bliss,  7  A.  <k  E.  556. 

^  Ireland  v.  Powell,  per  Ohambre,  J.,  Pea.  Ev.  16,  died  by  Williams^  J., 
in  R  V.  Bliss,  7  A.  <Sr  E.  555. 

*  Harwood  v,  Sims,  Wightw.  112,  more  fully  reported  and  explained  in 
MoMley  V,  Davies,  11  Price,  162,  169 — 172  ;  Chatfield  v.  Fryer,  1  Price, 
253  ;  Gamons  v,  Barnard,  1  Anstr.  298  ;  3  Eag.  <b  Y.  380,  S.  0.  ;  Wells  v. 
Jeem  College,  7  C  <fe  P.  284  ;  Deade  v.  Hancock,  McCleL  85  ;  13  Price, 
226,  S.  C.  See  also  Crease  v.  Barrett,  1  C.  M.  &  R  919,  930  ;  5  Tyrwk 
458,  472,  S.  C. 
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should  have  been  expressed  in  the  coarse  of  a  transaction  relating 
to  a  question  of  reputation ;  and  therefore,  on  an  issue  whether  or 
not  a  lane  in  a  certain  hamlet  was  a  common  highway,  a  paper 
signed  by  several  inhabitants  of  the  hamlet,  since  dead,  stating 
that  the  lane  was  not  a  highway,  was  received  as  slight  evidence  of 
reputation,  although  it  had  been  drawn  up  at  a  public  meeting, 
which  had  been  convened  for  the  sole  purpose  of  considering  the 
propriety  of  repairing  the  road,  and  although  the  opinions 
expressed  in  the  document  did  not  appear  to  have  been  founded 
on  reputation  received  from  others.* 

§  555.'  It  may  further  be  observed,  that  reputation  is  evidence 
as  well  against  a  piiblic  right  as  in  its  favour ;  and  this,  too, 
whether  the  evidence  consist  of  declarations  which  expressly 
negative  the  right,  or  set  up  an  inconsistent  claim,  or  simply  omit 
aU  mention  of  the  right  on  some  occasion,  when  a  notice  of  it 
might  be  reasonably  expected.  Thus,  where  the  question  was 
whether  a  landing-place  was  public  or  private  property,  the 
declarations  of  ancient  deceased  persons,  that  it  was  the  private 
landing-place  of  the  party  and  his  ancestors,  were  held  admissible, 
the  learned  judge  remarking,  that  no  distinction  could  be  drawn 
between  the  evidence  of  reputation  to  establish,  and  that  to  dispa- 
rage, a  public  right.*  So,  where  it  became  necessary  to  negative  the 
existence  of  a  particular  manorial  custom,  the  Court  was  strongly 
inclined  to  hold,  though  it  became  unnecessary  to  decide  the 
point,  that  an  ancient  deed,  made  between  the  lord  of  the  manor, 
and  a  great  many  of  the  copyholders,  in  which  the  latter  claimed, 
and  the  former  admitted  and  confirmed,  what  they  mutually  con- 
ceived to  be  the  immemorial  customs  of  the  manor,  but  which 
deed  omitted  all  mention  of  the  particular  custom  in  question, 
was  strong  evidence  of  reputation  to  show  that  it  did  not  exist  at 
that  day,  and  that  the  subsequent  usage  relied  upon  in  support  of 
it  was  referable  to  usurpation,  and  not  to  right.^ 

§  656.*  It  will  have  been  seen  from  several  of  the  cases  cited  in 

^  Barraclough  v.  Johnnon,  8  A.  &  E.  99,  108.        ^  Gr.  Ev.,  §  140,  in  part. 
'  Drink  water  v.  Porter,  7  C.  A  P.  181,  per  Coleridge,  J. 

*  MarqniB  of  Anglesey  v.  Lord  Hatberton,  10  M.  i^  W.  218, 239—241,  244. 

*  Gr.  Ev.,  §  139,  in  part. 
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years  before  by  a  surveyor,  from  information  derived  from  an 
old  parishioner,  who  had  pointed  out  to  him  the  boundaries, 
Mr.  Justice  Erskine  held,  that,  if  proof  could  be  given  of  the  old 
man's  death,  the  map  would  be  admissible  as  evidence  of  reputa- 
tion, though  it  came  from  the  chest  of  the  parish  indicted.*  On 
another  occasion,  also,  maps  appear  to  have  been  received  as 
public  documents ; '  but  in  an  older  case,  where,  in  order  to  prove 
that  the  locus  in  quo  was  a  highway,  a  copper-plate  map,  which 
purported  on  its  face  to  have  been  taken  by  the  direction  of  some 
former  churchwardens,  and  which  it  was  proposed  to  prove  was 
generally  received  by  the  parish  as  authentic,  was  rejected  by 
Lord  Kenyon,  who  observed,  that  "  it  would  be  equally  improper 
to  admit  it,  as  to  admit  a  plan  taken  by  the  lord  of  the  manor, 
who  might  thereby  crush  and  destroy  the  estate  of  his  tenants.''  ^ 
It  does  not  appear  in  this  case,  that  the  map  was  an  ancient  one, 
or  that  the  churchwardens,  by  whose  direction  it  was  drawn,  were 
dead,  and  consequently  the  decision  is  of  the  less  authority. 

§  558.  Again,  copies  of  court  rolls,  and  especially  presentments 
in  manor  courts,*  stating  the  customs  or  boundaries  of  a  manor, — 
depositions  of  conventionary  tenants  of  a  manor,  taken  in  an 
authorised  inquiry,  and  representing  the  rights  of  the  lord,* — and 
other  similar  documents,  have  been  admitted  as  evidence  of  repu- 
tation ;  *  though,  unless  it  can  be  satisfactorily  proved,  or  at  least 
reasonably  inferred,  that  the  proceedings  were  conducted  in  a 
legal  and  regular  manner,  it  will  seldom  be  prudent  to  run  the 
risk  of  a  new  trial  by  tendering  such  evidence/ 

§  559.  It  has  often  been  said  that  verdicts  of  juries,  wiijudg- 


>   R  v;  Milton,  1  C.  <fc  Kir.  58. 

*  Alcock  V.  Cook,  per  Tindal,  C.  J.,  cited  1  Ph.  Ev.  261,  n.  1. 
»  Pollard  V.  Scott,  Pea.  R  19. 

^   Xhrans  v.  Bees,  10  A.  <k  E.  151  ;  Eoe  v.  Parker,  5  T.  R  26  ;  Arundell  v. 
Lord  Fahnouth,  2  M.  <k  SeL  441 ;  Damerell  «.  Protheroe,  10  Q.  B.  20. 

*  Crease  v.  Barrett,  1  0.  M.  <b  R  919  ;  5  Tyrwh.  458,  8.  0.  ;  Freeman 
9.  PhilUpps,  4  M.  <b  SeL  486  ;  Gee  v.  Ward,  7  E.  <k  B.  509. 

*  See  Evans  «.  Taylor,  7  A.  <&  E.  626,  as  explained  in  Duke  of  Beaufort 
V,  Smith,  4  Ex.  R  450  ;  and  Daniel  v,  Wilkin,  7  Ex.  R  429. 

7  See  R  «.  Leigh,  10  A.  <Sr  K  411. 
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commission  from  a  Duchy  Court,  or  any  other  special  commission ; 
provided  it  can  be  proved,  or  can  be  inferred  from  the  circum- 
stances, that  the  inquiry  was  a  lawful  one.' 

§  560.  If,  when  the  record  is  produced,  a  direct  issue  appears 
to  have  been  raised  on  the  riglit  or  custom  in  controversy,  the 
opponent  will  not  be  entitled  to  show  that  in  fact  no  evidence  was 
given  on  that  issue ;  since  the  record  is  conclusive  of  the  fact  of 
such  a  finding,  though  not  of  its  truth  as  between  other  parties.* 
If  the  record  contains  no  du*ect  issue  on  the  custom,  the  party 
producing  it  must  furnish  some  evidence  to  show  that  the  custom 
was  really  in  question;  for,  otherwise,  the  mere  verdict  would 
prove  nothing.^    In  the  case  of  the  Earl  of  Carnarvon  v,  Ville- 
bois,  which  was  an  action  by  the  lord  of  a  manor  against  a  copy- 
holder for  trespassing  on  his  free  warren,  an  ancient  judgment 
on  a  quo  waiTanto  information  filed  by  the  Attorney- General 
against  a  former  lord,  in  which  the  defendant  pleaded,  and  the 
Attorney-General  confessed,  a  prescriptive  title  to  the  free  warren 
as  appurtenant  to  the  manor,  was  received  in  evidence  for  the 
plaintiff,  as  being  the  judgment  of  a  competent  court  upon  a 
matter  of  a  public  nature  which  concerned  the  Crown  and  the 
subject.     The  Court  observed,  that  "it  was  admissible  on  the 
same  footing  as  an  allowance  before  the  justices  of  Eyre,  an 
inquisition  post  mortem,  or  an  inquisition  issuing  out  of  the 
Court  of   Exchequer  to  ascertain    the    extent   of   the    Crown 
lands." ' 

§  561.  Decrees  and  orders  of  all  competent  tribunals  stand 
upon  the  same  footing  as  verdicts ;  *  and,  therefore,  orders  of  the 
commissioners  of  sewers  requiring  landowners  to  repair  sea-walls, 
will,  on  an  issue  respecting  the  liability  of  a  party  to  make  such 
repairs,  be  evidence  as  adjudications  by  a  court  of  competent 
jarisdiction ;  and  the  fact  that  they  have  been  duly  executed  and 

'  Briwo  V.  Lomax,  8  A.  A  E.  198  ;  3  N.  <fe  P.  388,  S.  C. 

*  Reed  v,  Jackson,  1  East,  355. 

*  Laybourn  v.  Crisp,  4  M.  <fc  W.  325,  326,  per  Lord  Abinger. 
^  13  M,  &  W.  313,  331,  per  Parke,  B. 

*  See  Laybourn  v.  Crisp,  4  M.  «fc  W.  326,  per  Parke,  B. 

L  L 
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papers  of  a  former  deceased  lord,  that  fact  furnished  some 
evidence  of  its  having  been  recognised  as  a  true  copy,  and  they 
consequently  allowed  it  to  be  read  as  secondary  evidence  of  the 
decree,  proof  having  been  given  of  an  ineffectual  search  for  the 
original.  They  added,  however,  that  it  was  inadmissible  as 
primary  evidence,  since  the  mere  circumstance  of  its  having  been 
deposited  among  the  papers  of  the  deceased  lord  was  not  such  a 
dealing  with  it  as  to  be  equivalent  to  an  admission  upon  the  lord'^ 
part,  that  it  contained  a  true  account  of  the  customs  of  the  manor. 
The  second  document  tendered  ia  evidence  was  an  office  copy  of 
another  decree,  and  as  there  was  some  evidence  to  show  that  this 
had  been  given  to  a  witness  by  the  lord  as  proof  of  the  customs 
of  the  manor,  the  Court  regarded  it  in  the  light  of  an  admission, 
and  held  that  it  was  admissible  as  primary  evidence  of  those 
customs. 

§  563.*  It  now  becomes  necessary  to  consider  an  important 
qualification  of  the  exception  under  discussion,  which  is,  that 
declarations,  to  be  admissible  as  evidence  of  reputation,  mttst  have 
been  made  before  any  controversy  arose  touching  the  matter  to  which 
they  relate ;  or,  as  it  is  usually  expressed,  ante  litem  motam.  As 
this  qualification  is  not  confined  to  matters  of  public  and  general 
interest,  but  equally  governs  the  admissibility  of  hearsay  evidence 
in  matters  of  pedigree,  it  will  be  convenient  to  illustrate  its  opera- 
tion  by  referring  indiscriminately  to  both  these  classes  of  cases. 
Now  the  grounds  on  which  the  declarations  of  deceased  persons 
are  admitted  at  all,  is,  that  they  are  the  natural  effusions  of  a 
party  who  is*  presumed  to  know  the  truth,  and  to  speak  upon  an 
occasion  when  his  mind  stands  in  an  even  position,  without  any 
temptation  to  exceed  or  fall  short  of  the  truth.'  But  no  man 
is  presumed  to  be  thus  indifferent  in  regard  to  matters  in  actual 
controversy ;  for  when  the  contest  has  begun  people  generally 
take  part  on  the  one  side  or  the  other;  their  minds  are  in  a 
ferment ;  and,  if  they  are  disposed  to  speak  the  truth,  facts  are 
seen  by  them  through  a  false  medium.     To  avoid,  therefore,  the 

*  Gr.  Ev.,  §  131,  in  part. 

-  Per  Lord  Mdon,  in  Whitelocke  v.  Baker,  13  Ves.  514  ;  R.  v.  Cotton,  3 
Camp.  446,  perDampier,  J. 

ll2 


CHAP.  Yin.]       DOCTBINE   OF  LIS  MOTA,   WHAT  IT  EXCLUDES.         517 

§  56$.  Whatever  may  be  the  precise  limits  of  the  rule  of  exclu- 
sion, thus  much  is  perfectly  clear;  first,  that  declarations  will 
not  be  rejected,  in  eonsequence  of  their  having  been  made  with  the 
express  view  of  preventing  disputes;  secondly,  that  they  are  admis- 
sible, if  no  dispute  has  arisen,  though  made  in  direct  support  of  the 
title  of  the  declarant;  and,  thirdly,  that  the  mere  fact  of  the  decla- 
rant having  stood,  or  having  believed  that  he  stood,  in  pari  jure 
with  the  party  relying  on   the  declaration,  will  not  render  his 
statement  inadmissible.    In  support  of  the  first  proposition,  the 
Berkeley  Peerage  case   may   be   referred  to,  where  the  judges 
unanimously  held,  in  conformity  with  an  earlier  opinion  expressed 
by  Lord  Mansfield,^  that  an  entry  made  by  a  father  in  any  book, 
for  the  express  purpose  of  establishing  the  legitimacy  of  his  son 
and  the  time  of  his  birth,  in  case  the  same  should  be  called  in 
question,  will  be  receivable  in  evidence  notwithstanding  the  pro- 
fessed view  with  which  it  was  made.*    This  doctrine  has  since 
been  sanctioned  by  Lords  Brougham'  and  Cottenham  in  England,^ 
and  by  Lord  St.  Leonards  in  Lreland,*  and  may  now  be  considered 
as  established  law  in  both  countiies.     One  of  the  latest  decisions 
in  support  of  the  second  proposition  is  Doe  v..  Davies,*  where 
the  Court  observed,  that  although  a  feeling  of  interest  will  often 
cast  suspicion  on  declarations,  it  has  never  been  held  to  render 
them  inadmissible.     The  third  proposition  is  equally  clear  law ; 
for  although  one  peerage  case  appears  at  first  sight  to  throw 
some  doubt  upon  the  subject;'  yet  it  is  highly  probable  that 
the  pedigree  was  there  rejected,  not  as  having  been  made  by 
a  party  while  standing  in  the  same  situation  as  the  claimant,  but 
as  having  been  concocted  by  such  person  in  direct  contemplation 
of  himself  laying  claim  to  the  dignity. 

§  566.  But  even  if  the  case  be  not  susceptible  of  this  explanatioui 
a  single  isolated  decision  can  scarcely  controvert  a  rule  of  law, 


Gr.  528,  S.  C.  ;  Berkeley  Peerage,  4  Camp.  401  ;  Slaney  v.  Wade,  1  MyL 
&  Cr.  338,  356. 

»  Goodright  t?.  Moss,  2  Cowp.  691.  ^  4  Camp.  418. 

3  Monkton  v.  Att.-Gen.  2  Russ.  &  My.  147,  160,  161,  164. 

*  Slaney  v.  Wade,  1  My.  &  Cr.  338. 

*  Beilly  v.  Fitzgerald,  0  Ir.  Eq.  R  335,  344—349. 

*  10  Q.  R  314,  325.  '  Zouch  Peer^e,  Pr.  Min.  207. 
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where  the  controversy  turned  on  the  amount  of  such  fine,  in 
which  depositions  the  fine  was  mentioned  as  assessible  by  the  lord, 
were  admitted  as  evidence  to  negative  the  existence  of  any  custom 
for  the  jury  to  interfere.'  In  that  case,  one  of  the  learned 
judges  observed,  that  ''  the  distinction  had  been  correctly  taken, 
that  where  the  lis  mota  was  on  the  very  point,  the  declarations 
of  persons  would  not  be  evidence ;  because  you  cannot  be  sure, 
that  in  admitting  the  depositions  of  witnesses,  selected  and 
brought  forward  on  a  particular  side  of  the  question,  who  embark 
to  a  certain  degree  with  the  feelings  and  prejudices  belonging  to 
that  particular  side,  you  are  drawing  evidence  from  perfectly 
unpoUuted  sources.  But  where  the  point  in  controversy  is  foreign 
to  that  which  was  before  controverted,  there  never  has  been  a 
lis  mota,  and,  consequently,  the  objection  does  not  apply.'*  ^ 

§  568.  It  is  not,  however,  necessary  that  the  former  controversy 
should  have  been  between  the  same  parties,  or  should  have  related 
to  the  same  property  or  claim,  provided  it  appears  that  the  matters, 
respecting  which  the  declarations  offered  in  evidence  on  the  second 
trial  were  made,  were  in  the  former  dispute  really  under  discus- 
sion; and,  therefore,  in  the  Berkeley  Peerage  case,  where  the 
question  before  the  Committee  of  Privileges  respected  the  legiti- 
macy of  the  claimant,  and  this  turned  on  the  fact  whether  his 
parents,  who  had  married  after  his  birth,  and  had  subsequently 
had  several  children,  had  likewise  been  privately  married  two 
years  before  he  was  bom ;  a  deposition  of  the  father,  wherein  he 
'  swore  positively  to  the  fact  of  the  first  marriage,  was  rejected,  it 
having  been  taken  some  years  before,  in  a  suit  instituted  by  the 
claimant  and  three  of  his  brothers  born  before  the  second  marriage 
against  the  other  children  bom  after  that  event,  for  the  purpose 
of  perpetuating  the  testimony  of  the  legitimacy  of  the  former, 
who  claimed  in  that  character  to  be  entitled  in  remainder  to  an 
estate  then  held  by  the  father.^  So,  in  the  Sussex  Peerage  case, 
where  the  claimant,  Colonel  D'Este,  was  required  to  prove  that 

*  Freeman  v.  PhiUipps,  4  M.  <k  SeL  486 ;  Elliott  v.  Piersol,  1  Peters, 
328,  337. 

'  Freeman  v.  Phillipps,  4  M.  &  8eL  497,  per  Bayley,  J.  See  also  Gee  v* 
Ward,  7  E.  <fe  B.  609.  ^  4  Camp.  401. 
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of  legal  proceedings,  mth  a  view  to  which  the  pedigree  was 
manufactwred,  and  I  shall  then  hold  that  it  comes  within  the  rule 
which  rejects  evidence  fabricated  for  a  purpose,  by  a  man  who  has 
an  interest  of  his  own  to  serve.  The  question  then  always  will 
be,  was  the  evidence  in  the  particular  case  manufactured,  or  was 
it  spontaneous  and  natural  ?  If  I  had  thought  that  this  came 
within  the  description  of  manufactured  evidence — manufactured 
for  a  purpose  connected  with  the  present  controversy — I  should, 
of  course,  at  once  have  rejected  it." ' 

§  570.  In  this  conflict  of  judicial  opinions  it  is  difficult  to 
ascertain  the  precise  rule ;  but  perhaps  it  may  not  be  thought 
imprudent  to  suggest  that  neither  of  the  learned  judges  has  laid 
down  the  law  with  strict  accuracy,  and  that  declarations,  though 
made  post  litem  motam,  will  be  admissible,  if  the  party  offering 
them  in  evidence  can  show,  by  any  proof  satisfactory  to  the  judge, 
that  the  declarant  was  in  all  probability  ignorant  of  the  existence 
of  the  controversy.  The'  Roman  law  may  be  cited  in  support  of 
this  suggestion ;  for  though  the  civilians  rejected,  like  ourselves, 
hearsay  originating  post  litem  motam,  they  recognised  a  dis- 
tinction in  favour  of  those  declarations,  which  were  made  in  a 
place  so  remote  from  the  scene  of  controversy  as  to  remove  all 
suspicion  that  the  declarant  had  heard  of  its  existence.  The  rule 
and  exception  are  thus  stated  by  Mascardus : — "  Nee  vero  tantum- 
modo  debent  esse  persons  graves,  sed  etiam  debent  deponere  se 
audivisse  ea  quae  asserunt  ante  litem  motam :  quod  si  post  litem 
motam  deponerent,  non  solum  non  probarent,  sed  nee  ullam  fidem 
facerent;  quia  facile  contingere  potest,  ut  quispiam  id  audiverit  ab 
alio>  qui  illud  protulit  in  fraudem,  vel  quod  lis  ipsa  mota  traxerit 
istam  famam."  "Istud  autem  quod  diximus,  debere  testes  deponere 
ante  litem  motam,  sic  est  accipiendum,  ut  verum  sit,  si  ibidem, 


"  2  Rubs.  &  My.  161.  In  Reilly  v.  Fitzgerald,  6  Jr.  Eq.  R  349,  Sugden, 
Ch.,  while  commenting  on  this  language  of  Lord  Brougham,  observer,  ^'  This 
is  a  soimd  and  sensible  exposition  of  the  law.  Suppose  this  state  of  facts 
existed  ;  suppose  a  party  lay  by,  forbearing  to  assert  his  daim,  in  order  to 
enable  him  to  assert  it  with  more  force  afterwards  by  manufacturing 
evidence  in  his  own  favour,  then,  if  you  prove  that  that  was  done,  if  you 
show  that  the  evidence  was  manufactured,  the  law  excludes  it." 

2  Or.  Ev.,  §.133,  note. 


CHAP.  IX.]      HEARSAY  ADMISSIBLE  IN  QUESTIONS  OF  PEDIGREE.      523 


CHAPTER    IX. 

MATTERS   OF   PEDIGREE. 

§  571.  Questions  of  pedigree  form  the  secoiid  exception  to 
the  general  rule  rejecting  hearsay  evidence.  This  exception  has 
been  recognised  on  the  ground  of  necessity ;  for  as,  in  inquiiies 
respecting  relationship  or  descent,  facts  must  often  be  proved, 
which  occurred  many  years  before  the  trial,  and  were  known  but 
to  few  persons,  it  is  obvious  that  the  strict  enforcement  of  the 
ordinary  rules  of  evidence  in  cases  of  this  nature  would  frequently 
occasion  a  grievous  failure  of  justice.  Courts  of  law  have  there* 
fore  so  far  relaxed  these  rules  in  matters  of  pedigree,  as  to  allow 
parties  to  have  recourse  to  traditional  evidence ;  often  the  sole 
species  of  proof  which  can  be  obtained.  Still,  it  is  not  considered 
safe  to  admit  such  evidence  without  qualification ;  and  though  it 
was  long  doubtful  whether  the  declarations  of  servants,  friends, 
and  neighbours,  might  not  be  received,  the  settled  rule  of  admis- 
sion is  now  restricted  to  hearsay  proceeding  from  persons  who 
were  dejure  related  by  blood  or  marriage  to  the  family  in  question, 
and  who,  consequently,  may  be  supposed  to  have  had  the  greatest 
interest  in  seeking,  the  best  opportunities  for  obtaining,  and  the 
least  reason  for  falsifying,  information  on  the  subject.* 

§  572.  So  strictly  has  this  limitation  been  enforced  in  modem 

^  Johnson  v,  Lawson,  2  Bing.  86  ;  9  Moore,  183,  S.  C.  ;  Crease  v,  Barrett, 
1  C.  M.  &  R  928 ;  Vowles  v.  Young,  13  Ves.  147,  per  Lord  Erskine ; 
€k>odright  v.  Mobs,  2  Cowp.  594,  per  Lord  Mansfield,  as  explained  by  Lord 
Eldon  m  ^liiielocke  r.  Baker,  13  Yes.  514  ;  Monkton  v.  Ati-Gen.,  2  Buss. 
&  MyL  159,  per  Lord  Brougham  ;  Stafford  Peerage,  1825,  Pr.  Min.  p.  4 
Jewell  1?.  Jewell,  1  Howard,  S.  Ct.  Rep.  231  ;  17  Peters,  213,  S.  C. 
Jackson  v.  Browner,  18  Johns.  37  ;  Chapman  v.  Chapman,  2  Conn.  347 
Waldron  v.  Tuttle,  4  N.  Hamp.  371.  In  Davies  r.  Lowndes,  7  Soott,  N. 
K.  188,  Parke,  B.,  observes,  '^  There  seems  to  be  no  Umitation  in  the  rule 
as  to  blood  relations  ;  but,  with  regard  to  relationship  by  affinity  it  is 
different ;  it  seems  to  be  confined  to  declarations  by  a  husband  as  to  his 
vnfe's  relations."     See  also  S.  C.  p.  212. 
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opprobrious  epithets  implying  illegitimacy,  and  had  on  his  death- 
bed pointed  to  his  younger  son  as  his  heir ;  and  these  declarations 
would  seem  to  have  been  clearly  admissible,  if  not  as  directly  proving 
the  bastardy  of  a  person,  who,  though  de  facto  his  son,  was  de  jure 
a  stranger  to  him,  at  least  as  showing  the  position  of  the  legitimate 
portion  of  his  family,  through  whom  the  plaintiff  claimed  his 
title.'  It  may  be  observed,  by  way  of  caution,  that  had  the  decla- 
rations of  the  father  been  confined  to  a  general  statement  that  his 
eldest  son  was  illegitimate,  they  might  possibly  have  been  rejected ; 
for  as  such  statements  might  have  been  made  in  consequence  of 
non-access  after  marriage,  they  would  seem  to  fall  within  the  rule 
of  law,  which  precludes  parents  from  giving  testimony  to  bastardise 
their  issue  bom  during  wedlock.' 

§  574.  If  a  man  has  once  been  connected  with  a  family  by 
marriage,  the  death  of  his  wife  will  not  dissolve  that  connexion, 
so  as  to  render  inadmissible  declarations  subsequently  made  by 
him ;  and  therefore  where,  in  a  case  of  pedigree,  a  witness  was 
asked  whether  he  had  not  heard  a  husband  since  deceased  state, 
after  his  wife's  death,  that  she  was  illegitimate,  the  answer  was 
received,  though  the  counsel  declined  to  put  the  further  question, 
whether  the  husband  had  derived  his  information  from  the  wife 
during  the  coverture.^  The  Court  presumed  in  this  case  that  the 
knowledge  must  have  been  obtained  by  the  husband  whilst  he  was 
a  member  of  the  family.^ 

§  575.  Again,  no  valid  objection  can  be  taken  to  evidence  of 
this  kind,  on  the  ground  that  it  is  hearsay  upon  hearsay,  provided 
all  the  declarations  come  from  different  members  of  the  same 
family,  or  do  not  directly  appear  to  have  been  derived  from 
strangers.  Thus,  the  declarations  of  a  deceased  widow,  respecting 
a  statement  which  her  husband  had  made  to  her,  as  to  who  his 
cousins  were, — as  also  the  declaration  of  a  relative,  in  which  he 

*  See  Goodiight  v.  Moss,  2  Cowp.  593,  594,  per  Lord  Mansfield. 
'  R  V.  Stourton,  5  A.  (b  E.  180.     See  post,  §  868. 

'  Vowles  V.  Young,  13  Ves.  140,  per  Lord  Erskine  ;  Doe  v,  Harvey,  Ry. 
A  M.  297,  per  Littledale,  J.     But  see  observations  in  last  section. 

*  Per  Burrough,  J.,  in  Johnson  r,  Lawson,  2  Bing.  92 ;  9  Moore,  194,  S.  0. 
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the  declarant  and  the  person  respecting  whom  the  declarations 
are  tendered,  but  it  will  be  sufficient  to  prove  that  they  were  in 
some  manner  connected  by  blood  or  marriage ;  ^  and  if  the  ques- 
tion be  whether  any,  or  what,  relationship  subsists  between  two 
supposed  branches  of  the  same  family,  it  is  only  necessary  to 
establish  the  connexion  of  the  declarant  with  either  branch.'  It 
has,  indeed,  been  urged,  that  proof  must  be  given  connecting  the 
declarant  with  both  branches ;  but  this  proposition  involves  the 
absurdity,  that  if  such  a  limitation  were  allowed,  the  declarations 
would  be  superfluous,  as  merely  tending  to  prove  a  connexion, 
which,  by  showing  that  the  declarant  was  related  to  both  branches, 
had  already  been  established.'' 

§  577.  Though  hearsay  evidence  is  admitted  in  cases  of  pedi- 
gree, on  the  assumption  that  no  better  evidence  can  be  procured, 
yet  the  rule  being  once  established,  such  evidence  will  not  be 
rejected,  though  living  witnesses  might  have  been  called  to  prove 
the  very  facts  to  which  it  relates.^  Thus,  the  declarations  of  a 
deceased  mother,  as  to  the  time  of  the  birth  of  her  son,  have  been 
received,  though  the  father  was  living  and  was  not  called.^  Still, 
if  the  declarant  himself  be  alive,  and  capable  of  being  examined, 
his  declarations  will  be  rejected ;  *  and,  consequently,  it  lies  upon 
the  party,  who  seeks  to  avail  himself  of  this  specie^  of  evidence, 
to  prove  the  declarant's  death.  In  a  recent  case  of  great  interest 
in  Ireland,  where,  in  order  to  establish  a  Scotch  marriage,  a 
relative  of  the  supposed  husband  had  been  asked  at  the  trial  what 
Bhe  had  heard  on  the  subject  from  members  of  the  family,  her 
answer  was  held  by  the  Court  of  Error  to  have  been  rightly 
rejected,  on  the  ground  that  the  question  had  not  been  limited  to 
statements  made  by  deceased  relatives.'  Another  qualification, 
restricting  the  admission  of  hearsay  evidence  in  matters  of 
pedigree,  has  abeady  been  pointed  out  and  discussed  in  the  last 


*  See  Vowles  v.  Young,  13  Ves.  147. 

'  Monkton  v.  Att.-G6n.,  2  Buss.  <fc  My.  157,  per  Lord  Brougham. 
3  Id.  M  Ph.  Ev.  212. 

^  R  V.  Birmingham,  cited  in  Hubb.  Ev.  of  Sua  660« 

•  Pendrell  v.  PendreU,  2  Str.  924. 

'  Butler  V.  Mountgarret,  6  Ir.  Law  R,  N.  S.,  77. 
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will  probably  be  justified  in  concluding  that    the  proposition 
contended  for  by  Chief  Justice  Tindal  is  not  law. 

§  579.  It  may  be  urged  that,  as  hearsay  evidence  of  particular 
facts  is  inadmissible  in  support  of  public  rights,'  the  same  rule 
should  prevail  in  matters  of  pedigree ;   but,  in  the  Berkeley 
Peerage  case,  Sir  James  Mansfield  drew  a  distinction  between 
these  two  subjects  of  inquiry,  which  appears  to  put  the  law  in 
its  proper  light.     "  In  cases  of  general  right,**  said  his  lordship, 
"which  depend  upon  immemorial  usage,  living  witnesses  can  only 
speak  of  their  own  knowledge  to  what  passed  in  their  own  time  ; 
and  to  supply  the  deficiency,  the  law  receives  the  declai*ations  of 
persons  who  are  dead.      There,  however,  the  witness  is  only 
allowed  to  speak  to  what  he  has  heard  the  dead  man  say  respecting 
the  reputation  of  the  right  of  way,  or  of  common,  or  the  like.    A 
declaration  with  regard  to  a  particular  fact,  which  would  support 
or  negative  the  right,  is  inadmissible.    In  matters  of  pedigree,  it 
being  impossible  to  prove  by  living  witnesses  the  relationships  of 
past  generations,  the  declarations  of  deceased  members  of  the 
family  are  admitted ;  but  here,  as  the  reputation  must  proceed  on 
particular  facts,  such  as  marriages,  births  and  the  like,  from  the 
necessity  of  the  thing,  the  hearsay  of  the  family  as  to  these  par- 
ticular facts  is  not  excluded.     General  rights  are  naturally  talked 
of  in  the  neighbourhood ;  and  the  family  transactions  among  the 
relations  of  the  parties.     Therefore,  what  is  thus  dropped  in 
conversation  upon  such  subjects  may  be  presumed  to  be  true/'^ 

§  560.  Still,  the  hearsay  evidence  must,  it  seems,  be  confined  to 
9uch  facts  as  are  immediately  connected  with  the  question  of 
pedigree ;  and  declarations  as  to  indepekident  facts,  from  which 
the  date  of  a  genealogical  event  may  be  inferred,  will  probably  be 
rejected.    It  is  not  easy  to  express  this  limitation  of  the  rule  in 
intelligible  language,  but  the  following  cases  will  explain  its  pur- 
port.    In  a  question  of  legitimacy,  turning  upon  the  time  of  bii*th, 
a  declaration  by  the  deceased  sister  of  the  alleged  bastard's  mother. 
stating  that  she  had  suckled  the  child,  was  tendered  in  evidence  ; 


>  Ante,  §  662.  '  4  Gamp.  415,  416. 
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ordinary  way,  and  the  hearsay  of  relatives  will  be  inadmissible.' 
So,  in  support  of  a  plea  of  infancy,  letters  written  by  the  deceased 
father  of  the  defendant  cannot  be  read  as  proof  of  the  date  of  his 
son's  birth.*  So,  in  R.  v.  Erith,^  it  was  distinctly  held,  that  the 
declarations  of  a  deceased  father  as  to  the  place  where  his  child 
was  born,  could  not  be  received  as  evidence  of  the  birth  settlement 
of  the  child.^ 

§  582.  The  case  of  B.  v.  Erith '  has  repeatedly  been  cited  as  an 
authority  for  the  proposition,  that,  even  in  a  strict  question  of 
pedigree,  hearsay  evidence  of  locality — or,  in  other  words,  the 
declarations  of  deceased  persons  respecting  the  places  where 
their  relatives  were  bom,  and  where  they  married,  resided,  came 
from,  went  to,  or  died — cannot  be  received;  but  certainly,  as 
was  once  pointed  out  by  Vice- Chancellor  Knight   Bruce,*  the 
case  decides  no  such  point,  since  Lord  EUenborough  carefully 
rested  his  judgment  on  the  fact,  that  no  question  whatsoever  of 
relationship  was  involved  in  the  inquiry.     Had,  therefore,  the  evi- 
dence tendered  in  that  case  been  required  for  any  genealogical 
purpose,  it  is  very  possible  that  the  Court  of  King's  Bench  would 
have  arrived  at  a  different  conclusion;  and  indeed,  this  may 
be  considered  as  a  highly  probable  hypothesis,  inasmuch   as 
hearsay    evidence    of    locality  has    on   several  occasions  been 
admitted  to  elucidate  matters  of  strict  pedigree.     Thus,  in  Hood 
V.  Lady  Beauchamp,'  where  the  question  was,  whether  A.  B.,  an 
ancestor  of  the  declarant  C,  was  the  same  person  as  A.  B.,  a 
blacksmith,  who  had  resided  at  X.,  a  declaration  by  C.  that  his 
ancestor  was  a  blacksmith,  and  that  he  resided  at  X.,  was  received 


»   Whittuck  V.  Waters,  4  C.  <b  P.  376,  per  Park,  J. 

-  Figg  V,  Wedderbume,  6  Jurist,  218,  per  Patteson,  J. 

^  8  East,  539.  In  this  case  the  child  was  a  bastard,  and  the  declarations 
of  his  putative  father  would  therefore  have  been  inadmissible  even  on  a 
question  of  pedigree,  but  this  point  was  not  raised.     See  ante,  §§  572,  573. 

*  Strenuous  efforts  were  formerly  made  to  render  the  declarations  of 
deceased  persons  admissible  in  proof  of  particulars  respecting  their  settle- 
ments ;  but  these  efforts  have  long  since  failed.  See  R.  v,  EriswoU,  3  T.  E. 
707  ;  R.  V.  Chfldderton,  2  East,  29  ;  R.  v.  Ferry  Frystone,  id.  55  ;  R.  r. 
Abei^gwilly,  id.  C3. 

*  8  East,  539. 

«   Shields  f.  Boucher,  1  De  Gex  &  Sm.  50,  56.     ^  Hubb.  Ev.  of  Sue.  468. 
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contest  has  arisen.  In  these  cases  the  Court  necessarily  runs 
considerable  risk  of  being  deceived  by  deliberate  falsehood,  for  it 
is  obviously  difficult,  not  to  say  impossible,  to  convict  a  witness 
of  perjury  in  narrating  what  he  remembers  to  have  heard  in  a  con- 
versation with  a  deceased  person.'  And,  even  assuming  that  the 
sincerity  of  the  witness  cannot  reasonably  be  doubted,  it  often 
happens  that  little  reliance  can  be  placed  on  the  accuracy  of  his 
testimony;  for  men,  without  deliberately  intending  to  falsify 
facts,  are  extremely  prone  to  believe  what  they  wish,  to  confound 
what  they  believe  with  what  they  have  heard,  and  to  ascribe  to 
memory  what  is  merely  the  result  of  imagination.' 

§  584.'  Agaia,  family  conduct,  such  as  the  tacit  recognition  of 
relationship,  and  the  distribution  and  devolution  of  property^  is 
frequently  received  as  evidence  from  which  the  opinion  and  belief 
of  the  family  may  be  inferred,  and  as  resting  ultimately  on  the 
same  basis  as  evidence  of  family  tradition.    For,  since  the  prin- 
cipal question  in  pedigree  cases  turns  on  the  parentage  or  descent 
of  an  individual,  it  is  obviously  material,  in  order  to  resolve  this 
question,  to  ascertain  how  he  was  treated  and  acknowledged  by 
those  who  sustained  towards  him  any  relations  of  blood  or  of 
affinity.     Thus,  in  the  Berkeley  Peerage  case,  Sir  James  Mans- 
field remarked,  that,  "  if  the  father  is  proved  to  have  brought 
up  the  party  as  his  legitimate   son,  this  amounts  to  a  daily 
assertion  that  the  son  is  legitimate.'' "    So,  the  concealment  of 
the  birth  of  a  child  from  the  husband,* — the  subsequent  treat- 
ment of  such  child  by  the  person  who,  at  the  time  of  its  con- 
ception, was  living  in  a  state  of  adultery  with  the  mother, — and 
the  fact  that  the  child  and  its  descendants  assumed  the  name  of 
the  adulterer,  and  had  never  been  recognised  in  the  family  as  the 
legitimate  ofTspring  of  the  husband, — are  circumstances  that  will 
go   far  to  rebut  the  presumption  of  legitimacy,  which  the  law 
raises  in  favour  of  the  issue  of  a  married  woman.*    Again,  if  the 

*  Crouch  V,  Hooper,  16  Beav.  184 — 189,  per  Romilly,  M.  R  ;  Webb  v. 
Hayoock,  19  Beav.  342,  per  id. 

'  Crouch  «.  Hooper,  16  Beav.  184 — 189,  per  Bomilly,  M.  R 

»  Gr.  Ev.,  §  106,  in  part.  *  4  Camp.  416. 

*  Hargrave  v.  Hargrave,  2  C.  &  Kir.  701. 

*  Goodiight  V.  Saul,  4  T.  R  356,  per  Ashhorst,  J.  ;  Morris  v.  Davies,  5 
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presumption,  however,  will  not  prevail  in  favour  of  an  entry  in 
any  other  book,  however  religious  its  character  may  be,  but  proof 
must  be  given,  either  that  the  entry  was  made  by  some  member 
of  the  family,'  or  that  it  has  been  acknowledged  or  treated  by  a 
relative  as  a  correct  family  memorial,'  or,  at  least,  if  ancient,  that 
it  was  made  at  the  time  when  it  purports  to  have  been  written. 
In  order  to  establish  this  last  fact,  the  evidence  of  skilled 
witnesses,  conversant  with  manuscripts  of  different  ages,  is 
admissible,  though,  as  before  observed,  such  evidence  is  entitled 
to  very  little  weight.' 

§  586.^  Again,  the  correspondence  of  deceased  members  of  the 
family,*  will,  on  proof  of  the  handwriting,  be  received,*  as  will  also 
recitab  in  marriage  settlements/  and  other  family  deeds,  descnp- 
turns  in  wiUs,'^  and  the  like.  Even  a  cancelled  will,  which  did  not 
appear  to  have  been  ever  acted  upon,  has  been  admitted,  on  proof 
that  it  was  found  among  the  papers  of  a  descendant  of  the 
testator,  who  seemed  to  have  kept  it  as  containing  -  statements 
relative  to  the  family.'  So,  recitals  of  descent,  and  descriptions 
of  parties^  in  deeds  other  than  family  instruments,  will  be 
received,  provided  the  deeds  come  from  the  proper  custody,  and 
are  proved,  or  may  from  age  be  presumed,  to  have  been  executed 
by  some  member  of  the  family  to  which  the  statements  refer.'*" 


*  Tracy  Peer.,  cited  Hubb.,  Ev.  of  Succ.  673;  Crawford  and  Lindsay  Peer. 
2  H.  of  L.  Cas.  558—560.  *  Hood  v,  Beaucbamp,  8  Sim.  26. 

'  Tracy  Peer.,  10  CL  &  Fin.  154  ;  ante,  §  50. 

*  Gr.  Ev.,  §  104,  in  part. 

*  Huntingdon  Peer.,  Att.-Gten.'8  Rep.  357  ;  Kidney  v.  Cockbum,  2  Rnss. 
«fe  My.  168  ;  Leigh  Peer.,  Pr.  Min.  pt.  2,  p.  140  ;  Hastings  Peer.,  Pr.  Min. 
196.     See  Butler  «.  Mountgarret,  6  Ir.  L.  R,  N.  S.,  77. 

*  Marchmont  Peer.,  Pr.  Min.  345,  353.     See  Airtb  Peer.,  Pr.  Min.  105. 

^  Neal  V.  Wilding,  2  Str.  1151  ;  De  Roos  Peer.,  2  Coop.  C.  P.  R.  541, 
642  ;  Chandos  Peer.,  Pr.  Min.  27  ;  Stafford  Peer.,  Pr.  Min.  110  ;  Zouch 
Peer.,  Pr.  Min,  276 ;  Devon  Peer.,  by  Nicolas,  1832,  app.  pp.  44,  46  ; 
Lisle  Peer.,  Pr.  Min.  116,  127  ;  Banbury  Peer.,  Pr.  Min.  6,  117  ;  Vaux 
Peer.,  Pr.  Min.  44  ;  Huntly  Peer.,  Pr.  Min.  15  ;  Roscommon  Peer.,  Pr. 
Min.  36. 

^  Vulliamy  v.  Huskisson,  3  You.  &  CoL,  Ex.,  82,  per  Lord  Abinger ;  Do 
Roos  Peer.,  2  Coop.  C.  P.  R  540,  541  ;  Lisle  Peer,  by  Nicolas,  51,  53. 

'  Doe  V.  Pembroke,  11  East,  504. 

*®  Marmyon  Peer,,  Pr.  Min.  Ill ;  Hastings  Peer.,  Pr.  Min.  200  ;  Borth' 
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proof  that  they  were  declarations  of  deceased  members  of  the 
family ;  and  they  are  admitted  on  the  ground  of  tacit  and  common 
assent.'  It  is  presumed, — though  this  is  a  presumption  which  is 
doubtless  often  contrary  to  the  fact,' — that  the  relatives  of  a  family 
would  not  permit  an  erroneous  inscription  to  remain ;  and  that  a 
person  would  not  knowingly  wear  a  ring  which  bore  a  mis-state- 
ment upon  it.'  Doubts  appear  to  have  been  entertained  at  Nisi 
Prius  respecting  the  admissibility  of  an  inscription  on  a  tomb* 
stone  in  a  burial  ground  for  dissenters ;  *  but  it  is  submitted  that 
such  doubts  are  wholly  groundless ;  for  not  only  has  this  species 
of  evidence  been  admitted  by  the  House  of  Lords  in  peerage 
claims,^  but  inscriptions  on  foreign  monuments  have  also  been 
received.* 

§  588.^  Mural  and  other  funereal  inscriptions  are  proveable, 
as  already  shown,*  by  copies^  or  other  secondary  evidence. 
Their  value  as  evidence  depends  much  on  the  authority  under 
which  they  were  set  up,  and  on  the  distance  of  time  between  their 
erection  and  the  events  which  they  commemorate.'  If  pai'ol  testi- 
mony of  their  contents  be  offered,  on  the  ground  that  the  original 


*  Monkion  v.  Att.-G6n.,  2  Russ.  k  My.  163  ;  Davioa  v.  Lowndes,  7 
iScott,  N.  R.  193,  per  Parke,  B.,  who  obeerves,  ''The  groond  upon  which 
the  inscription  on  a  tombstone  or  a  tablet  in  a  church  is  admitted^  is  that  it 
is  presumed  to  have  been  put  there  by  a  member  of  the  family  cognizant  of 
the  facts,  and  whose  declaration  would  be  evidence  ;  where  a  pedigree  hung  * 
np  in  the  fEunily  mansion  is  received,  it  is  on  the  ground  of  its  recognition 
by  the  members  of  the  family." 

-  Some  remarkable  mis-statements  on  monuments  are  mentioned  in  1  Ph. 
£v.  222,  and  n.  4. 

'  Per  Lord  Erskine,  in  Vowles  r.  Yoimg,  13  Ves.  144. 
^  Whittuck  «.  Waters,  4  C.  &  P.  375,  per  Park,  J. 

*  Say  and  Sele  Peer.,  Serj.  Hill's  Collect,  in  Line.  Iiin  Library,  vol  20, 
p.  173. 

•  Hastmgs  Peer.,  Pr.  Min.  197  ;  Perth  Peer.,  2  H.  of  L.  Cas.  874,  876. 
^  Gr.  £v.,  §  105,  in  part,  as  to  first  five  lines. 

^  Ante,  §  408  ;  and  see  Tracy  Peer.,  10  CL  <S;  Fin.  164, 165  ;  Boscommon 
and  Leigh  Peer.,  cited,  Hubback,  £v.  of  Suca  692  ;  Slaney  v.  Wade,  1  MyL 
t  Cr.  338 ;  7  Sim.  595,  S.  C.  cor.  V.  Ch. ;  Perth  Peer.,  2  H.  of  L.  Cas. 
874,  876. 

•  Athenry  Peer.,  Pr.  Min.  45  ;  Vaux  Peer.,  Pr.  Min.  129  ;  Ktsswalter 
Peer.,  Pr.  Min.  34. 
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histoiy.  This  account  is  now  presented  as  correct,  and  as  con- 
firming the  tradition  handed  down  from  one  generation  to  another, 
to  Thomas  Lloyd,  Esq.,  of  Cwm  Gloyne,  this  4th  day  of  July, 
A.D.  1733,  by  his  loving  kinsman,  Wm.  Lloyd."  The  counsel  for 
the  demandant  contended  that  the  entire  document  was  admissible, 
or  at  least  such  parts  of  it  as  showed  the  relationship  of  those 
persons  who  were  described  by  the  framer  as  then  living,  and  who 
might  therefore  be  presumed  to  be  personally  known  to  him ;  but 
the  Court  of  Common  Pleas  rejected  the  whole,  apparently  on  the 
ground  that  the  memorandum  bore  upon  the  face  of  it  a  sort  of 
certificate,  that  the  statement  in  the  pedigree  was  merely  secondary 
evidence  of  existing  originals  from  which  it  was  compiled,  and 
that  the  absence  of  those  originals  was  not  accounted  for;  and 
that  if  any  part  of  the  pedigree  was  derived  from  legitimate  sources, 
viz.,  personal  knowledge  or  feunily  tradition,  it  did  not  appear 
distinctly  which  was  such  part,  and  therefore  the  whole  was  inad- 
missible.' 

§  501.  The    case  was    then    brought  before    the  Exchequer 
Chamber,  and  the  conclusion  at  which  that  Court  arrived,  after 
much  doubt  and  full  consideration,  was  that  part,  if  not  all,  of  the 
pedigree  was  receivable  in  evidence.     Lord  Denman,  in  pro- 
nouncing the  judgment  of  the  Court,  observes,  that  "  a  pedigree, 
whether  in  the  shape  of  a  genealogical  tree  or  map,  or  contained 
in  a  book,  or  mural  or  monumental  inscription,  if  recognised  by  a 
deceased  member  of  the  same  family,  is  admissible,  however  early 
the  period  from  which  it  purports  to  have  been  deduced.     On 
what  ground  is  this  admitted  ?    It  may  be  that  the  simple  act  of 
recognition  of  the  document,  and  consequent  acknowledgment  of 
the  relationship  stated  in  it,  by  a  member  of  the  family,  is  some 
evidence  of  that  relationBhip,/rom  whatever  sources  his  information 
map  have  been  derived,  because  he  was  likely,  from  his  situation, 
to  inquire  into  the  tnith  of  such  matters,  and  from  his  means  of 
knowledge,  to  ascertain  it."^    His  lordship,  after  referring  to  the 


*   Per  Lord  Denman,  in  Davies  v,  Lowndes,  7  Scott,  N.  R.  211  ;  CM.  <fe 
Ur.  525,  S.  C. 

-    7  Scott,  N.  R  211,  212  ;  0  M.  &  Gr.  525,  520,  S.  C. 
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members  of  the  family  were  descended  from  an  illegitimate  stock, 
or  were  maidens,  widows,  or  heiresses.'  The  value  of  this  evidence 
depends  almost  wholly  upon  its  antiquity;  and  as,  since  the 
Revolution,'  the  heralds  have  exercised  no  authority  in  correcting 
usurpation,  the  use  of  armorial  bearings  subsequently  to  that 
date  is  entitled  to  but  little,  if  any,  weight  as  evidence  of 
genealogy/  When  proof  of  this  nature  is  offered,  some  officer  of 
the  Heralds'  College  should  be  in  attendance,  to  explain  the 
meaning  of  the  occult  science.^ 


'  HarL  MS.  1836,  6141  ;  Hervey  r.  Hervey,  2  W.  BL  877  ;  Chandos 
Peer.,  Pr.  Min.  6,  24,  37,  40,  49  ;  Huntingdon  Peer.,  by  Bell,  280  ;  Att- 
Gen.'8  Rep.  359,  S.  C.  ;  Hastings  Peer.,  Pr.  Min.  313  ;  Co.  lit  27,  a ; 
Rtzwalter  Peer.,  Pr.  Min.  49 ;  Camoys  Peer.,  Pr.  Min.  58  ;  1  Sid.  364. 

*  The  date  of  the  last  Herald's  visitation  was  1686,  and  of  the  first  was 
1528.      See  Hubb.  Ev.  of  Succ.  542. 

M  Ph.  Ev.  224  ;  Hubb.  Ev.  of  Succ.  696. 

*  See  Chandos  Peer.,  Pr.  Min.  6,  24,  37,  40,  49.  Besides  the  different 
species  of  evidence  enumerated  above,  recourse  may  occasionally  be  had  to 
the  Herald's  books,  inquisitions  post  mortem,  parish  books,  registers,  Ssc  ; 
but  as  these  are  admissible  not  as  the  hearsay  evidence  of  relatives,  but  as 
public  documents,  the  law  respecting  them  will  be  discussed  hereafter  :  Part 
nl  Chap.  iv.     See  De  Roos  Peer.,  2  Coop.  C.  P.  R.  545—552. 
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in  general  be  shown,  prim&  facie,  by  proof  that  they  come  from 
the  proper  euatody.^  As  this  proof  is  by  no  means  confined  to 
documents  tendered  in  support  of  ancient  possession,  but  is 
required  in  most  cases  where  deeds,  papers,  or  writings  are 
rendered  admissible  by  any  rule  of  law  without  strict  proof  of 
their  authenticity,  it  becomes  highly  important  to  explain,  with 
as  much  precision  as  possible,  the  legal  meaning  of  the  words 
"  proper  custody."  The  subject,  therefore,  will  be  illustrated  in 
this  place  once  for  all,  by  a  reference  to  the  leading  decisions 
which  bear  upon  it;  and  attention  will  first  be  drawn  to  the 
language  used  by  Chief  Justice  Tindal  in  the  House  of  Lords, 
while  pronouncing  the  opinion  of  the  judges  in  the  important 
case  of  the  Bishop  of  Meath  v.  The  Marquis  of  Winchester.* 

§  595.  "  Documents,*'  said  his  lordship^  *'  found  in  a  place  in 
which,  and  under  the  care  of  persons  with  whom,  such  papers 
might  naturally  and  reasonably  be  expected  to  be  found,  are 
precisely  in  the  custody  which  gives  authenticity  to  documents 
found  within  it ;  for  it  is  not  necessary  that  they  should  he  found 
in  the  best  and  most  proper  place  of  deposit.    If  documents  con- 
tinue in  such  custody,  there  never  would  be  any  question  as  to 
their  authenticity ;  but  it  is  when  documents  are  found  in  other 
than  their  proper  place  of  deposit  that  the  investigation  com- 
mences,  whether  it  was  reasonable  and  natural^  under  the  circum- 
stances in  the  particular  case,  to  expect  that  they  should  have 
been  in  the  place  where  they  are  actually  found ;  for  it  is  obvious, 
that,  while  there  can  be  only  one  place  of  deposit  strictly  and 
absolutely  proper,  there  may  be  many  and  various,  that  are 
reasonable  and  probable,  though  differing  in  degree ;  some  being 
more  so,  some  less;    and  in  those  cases  the  proposition  to  be. 
determined  is,  whether  the  actual  custody  is  so  reasonably  and 
probably  to  be  accounted  for,  that  it  impresses  the  mind  with 
the  conviction  that  the  instrument  found  in  such  custody  must 
be  genuine.     That  such  is  the  character  and  description  of  the 


I   See  ante,  §  402,  et  seq. 

»   3  Bing.  N.  C.  200—202  ;  10  Bligh,  462—464,  a  C.    See  also  Doe  v. 
Samples,  8  A.  «fc  E.  154,  per  Patteson,  J.  ;  Doe  v.  Phillips,  8  Q.  B.  158. 
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registry  of  the  archdeacon,  or  the  church  chest.*  In  the  case  of 
Randolph  v.  Gordon'  this  doctrine  was  carried  to  its  extreme 
limit.  There,  the  defendant,  who  was  grandson  of  a  former  rector, 
produced  a  book,  which  purported  to  be  the  book  of  such  rector ; 
but  as  he  did  not  show  that  he  had  found  it  among  his  grand- 
father's papers,  or  that  it  had  come  into  his  possession  in  a 
legitimate  manner,  it  was  rejected. 

§  597.  On  the  other  hand,  the  poor-house  of  a  union  has  been 
considered  not  an  improper  repository  for  the  documents  of  any 
parish  within  the  union ; '  and  an  old  chartulary  of  a  dissolved 
abbey  has  been  admitted,  when  found  in  the  possession  of  the 
owner  of  part  of  the  abbey  lands,  though  not  o{  ike  principal  pro- 
prietor** The  strictly  proper  custody  for  such  a  document  as 
this  last  would  have  been  the  Augmentation  Office;'  and  as 
between  the  different  proprietors  of  the  abbey  lands,  it  might 
naturally  be  supposed  to  have  been  deposited  with  the  largest ; 
still  the  Court  held,  that  its  actual  place  of  custody  was  one,  where 
it  might  reasonably  be  expected  to  be  found.*  So,  an  old  book 
of  a  collector  of  tithes  would  be  equally  well  authenticated,  whether 
produced  from  the  custody  of  the  successor,  or  executor,  of  the 
incumbent,  or  from  the  hands  of  the  successor  of  the  collector.' 
So,  also,  an  unproved  will,  more  than  thirty  years  old,  disposing  of 
real  and  personal  estate,  and  produced  from  the  custody  of  a 
younger  son  of  the  testator,  who,  in  common  with  his  brothers, 
derived  a  benefit  under  it,  has  been  admitted,  though  it  was  con- 
tended that  it  should  have  been  deposited  in  the  ecclesiastical 
court  of  the  diocese/    When  an  expired  lease  was  produced 


2  Eag.  <fc  Y.  403,  S.  C.  ;    Atkina  v.  Ld.  Willoughby  De  Broke,  4  Wood's 
Decraes,  424. 

*  Armstrong  v.  Hewett,  4  Price,  216  ;  3  Eag.  t  Y.  835,  S.  C.  ;  Potts  v, 
Dnrant,  3  Anstr.  795  ;  3  GwilL  1450,  S.  C. 

"  5  Price,  312.     See  also  Manby  v,  Curtis,  1  Price,  225.     « 
'  Slater  v.  Hodgson,  2  Sess.  Cas.  488  ;  9  Q.  B.  727,  S.  C. 

*  Bnllen  v,  Michel,  2  Price,  399,  413  ;  4  Dow,  297  ;  4  GwilL  1779  ;  3 
Eag.  &  Y.  757,  S.  C.  *  Per  Ld.  Redesdale,  id.  4  Dow,  321. 

*  Bp.   of  Meath  v.  Marq.  of  Winchester,  3  Bing.  N.  C.  201,  202,  per 
Undal,  C.  J.  '  Id. ;  referring  to  Jones  v.  Waller,  3  Gwill  34C. 

*  Doe  V.  Pearce,  2  M.  d?  Rob.  240,  per  Coleridge,  J. 

V  N     • 
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cugtody ;  *  but,  in  the  case  of  Evans  v.  Eees,  where,  on  a  ques- 
tion of  boundary,  the  plaintiff's  counsel  proposed  to  read  certain 
manor-books  without  proving  the  custody  whence  they  came,  on 
the  ground  that  they  belonged  to  the  lord,  who  was  admitted  to 
be  the  real  plaintiff,  the  Court  held  that  they  could  not  be  read  ; 
Mr,  Justice  Coleridge  observing,  that  unless  some  one  was  sworn 
for  the  purpose  of  proving  their  custody,  they  might  have  been 
procured  from  a  grocer's  shop.*  If,  however,  the  witness  pro- 
ducing the  document  can  swear  that  he  received  it  from  the 
representative  of  the  person  originally  entitled  to  it,  as  a  paper 
which  had  belonged  to  such  person,  it  seems  that  this  evidence  will 
in  ordinary  cases  be  sufficient,  without  calling  the  representative 
himself  to  explain  how  he  became  possessed  of  the  document.^ 

§  599.  An  able  writer  on  the  law  of  evidence  has  urged,  that 
in  order  to  render  ancient  documents  admissible,  proof,  if  pos- 
sible, must  be  given  of  some  act  done  with  reference  to  them, 
and  that  where  the  nature  of  the  case  does  not  admit  of  such 
proof,  acts  of  modem  enjoyment  must  at  least  be  shown.*    This 
doctrine,  however,  would  seem  to  be  advanced  in  somewhat  too 
bold  a  manner,  and  to  be  unsupported  by  the  current  of  modem 
decisions ;  for  although  it  is  perfectly  true  that  the  mere  pro' 
duction  of  an  ancient  document,  unless  supported  by  some  cor- 
roborative evidence  of  acting  under  it,  or  of  modem  possession, 
would  be  entitled  to  little,  if  any,  weight,  still  there  appears  to  be 
no  strict  rule  of  law,  which  would  authorise  the  judge  in  with- 
drawing the  deed  altogether  from  the  consideration  of  the  jury : 
— ^in  other  words,  the  absence  of  proof  of  possession  affects  mgrely 
the  weight,  and  not  the  admissibility,  of  the  instmment. 

§  600.  Thus,  in  Rogers  v.  Allen,  where,  in  order  to  prove  a 
prescriptive  right  of  fishery  as  appurtenant  to  a  manor,  ancient 
licences  to  fish  in  the  locus  in  quo,  which  appeared  onC  the  court- 
rolls,  and  were  granted  by  former  lords  in  consideration  of  certain 


*  R  V.  Ryton,  6  T.  R.  259  ;  B.  v.  Netherthong,  2  M.  ck  SeL  337. 

'   10  A.  &  E.  151,  154. 

•^  Earl  tJ.  Lewis,  4  Esp.  1,  per  Heath,  J.    See  Doe  v.  Keeling,  11  Q.  B.  884. 

-•  1  PL  Ev.  276,  278. 
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actually  occurred.  And  though  they  are  usually  spoken  of  as 
hearsay  evidence  of  ancient  possession,  and  as  such  are  said  to  be 
admitted  in  exception  to  the  general  rule ;  yet  they  seem  rather 
to  be  parts  of  the  res  gesUgy  and  therefore  admissible  as  original 
evidence,  on  the  principle  already  discussed.*  An  ancient  deed, 
which  has  nothing  suspicious  about  it,  is  presumed  to  be  genuine 
without  express  proof,  the  witnesses  being  presumed  dead ; '  and, 
if  found  in  the  proper  custody,  and  corroborated  by  evidence  of 
ancient  or  modem  corresponding  enjoyment,  or  by  other  equivalent 
or  explanatory  proof,  it  will  be  presumed  to  have  constituted  part 
of  the  actual  transfer  of  property  therein  mentioned ;  because  this 
is  the  usual  course  of  such  transactions.  The  residue  of  the 
transaction  may  be  as  imerringly  inferred  from  the  existence  of 
genuine  ancient  documents,  as  the  remainder  of  a  statue  may  be 
made  out  from  an  existing  torso,  or  a  perfect  skeleton  from  the 
fossil  remains  of  a  part. 


'  Ante,  §  521,  et  seq. 


Ante,  §  74. 
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absconded  abroad  in  consequence  of  a  criminal  charge,  or  that  he 
is  otherwise  out  of  the  power  of  the  party  to  produce  as  a  witness, 
will  not  be  sufficient.^  It  would  seem,  also,  from  many  of  the 
cases,  that  the  declarant  must  be  shown  to  have  had  a  competent, 
if  not  a  peculiar,  knowledge  of  the  facts,  which  form  the  subject 
matter  of  the  declaration ;  ^  and,  indeed,  so  recently  as  in  the 
Sussex  Peerage  claim,  the  rule  has  been  so  laid  down.'  In  all 
these  cases,  however,  the  "law"  was  "taken  for  granted;"^  and 
in  Crease  v,  Barrett,  where  the  question  was  expressly  raised,  the 
Court  of  Exchequer  after  argument  held,  "  that  it  was  not  neces- 
sary that  the  deceased  person  should  have  his  own  knowledge  of 
the  fact  stated, — that,  if  the  entry  charged  himself,  the  whole  of  it 
became  admissible  against  all  persons, — and  that  the  absence  of 
such  knowledge  went  to  the  weight,  and  not  to  the  admissibility 
of  the  evidence."  * 

§  604.  It  was  long  a  matter  of  doubt  in  Westminster  Hall, 
whether  the  absence  of  all  interest  to  misrepresent,  coupled  with 
peculiar  knowledge  in  the  declarant,  would  not  render  his  declara- 
tions admissible  after  his  death ; "  but  it  is  now  fully  determined, 
first,  that  the  statement  or  entry  must  be  against  the  interest  of 
the  person  making  it ; '  and,  secondly,  that  the  interest  must  be  of 
a  pecuniary  or  proprietary  natwre.^    These  points  were  decided  in 


9  B.  &  0.  935 ;  Smith  v,  Whittingham,  6  C.  <fe  P.  78.  See  ante,  §  577,  and 
post,  §  635.  *  Stephen  v.  Gwenap,  1  M.  ($2  Rob.  120,  per  Alderson,  J. 

3  TTigliiLtn  V.  Ridgway,  10  East,  122,  per  Bayley,  J.  ;  Marks  v.  Lahe^,  3 
Bing.  N.  0.  419,  per  Tindal,  C.  J.  ;  420,  per  Park,  J.  ;  421,  per  Vaughan, 
J.  ;  Barker  v.  Bay,  2  Kuss.  76,  per  Lord  Mdon  ;  Short  v.  Lee,  2  Jac.  Ss 
Walker,  475,  488,  489,  per  Plnmer,  M.  R 

'  11  OL  (fe  Fin.  112,  per  Ld.  Brougham  and  Ld.  Denman. 

^  As  to  which,  see  per  Ld.  Denman  in  (yConneU  v.  The  Queen,  11  01.  <S; 
Fin.  373.  *  1  C.  M.  ib  R  925  ;  5  Tyrw.  464,  465,  S.  C. 

^  See  per  Lord  Hardwicke  in  Glynn  1^.  Bank  of  England,  2  Yes.  Sen.  38  ; 
per  Le  Blanc,  J.,  in  Higham  v.  Eidgway,  10  East,  120,  121 ;  per  Bayley, 
J.y  in  Gleadow  v,  Atkin,  1  Or.  &  Mee.  424  ;  per  Ld.  Ellenborough  in  Eoe 
V.  RawlingB,  7  East,  290 ;  and  Daly  v,  Wilson,  Milw.  EccL  Ir.  R.  temp. 
Radcliffe,  658—660. 

^  Berkeley  Peer.,  Pr.  Min.  655,  cited  and  confirmed  in  Sussex  Peer.,  11 
Cn.  «k  Fin.  108,  109. 

'^  Sussex  Peer.,  11  01.  <&  Fin.  103 — 114  ;  explained  and  acted  upon  by 
Ld.  Denman,  in  Davis  v.  Lloyd,  1  0.  <S;  Kir.  276. 
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a  contract  be  so ;  and  if  that  were  the  case,  the  existence  of  a 
contract  would  be  against  the  interest  of  both  parties  to  it."  * 

§  606.  Whether,  with  reference  to  this  exception,  and  to  that 
which  relates  to  declarations  made  in  the  course  of  duty  or 
business^  the  term  "  declaration  "  includes  a  mere  oral  state- 
ment^ is  a  question  still  undecided.  In  the  case  of  Fursdon  t^. 
Glogg,'  the  point  was  much  discussed,  the  one  side  insisting  that 
the  cases  went  no  further  than  to  admit  written  entries,  and 
the  other  contending,  with  apparently  much  more  reason,'  that 
although  oral  declarations  might  be  entitled  to  less  weight  with 
the  jury  than  those  which  were  written,  yet  the  law  of  England 
recognised  no  distinction  whatever  between  statements  made 
by  word  of  mouth  and  those  made  in  writing,  except  where  the 
writing  was  by  deed.  The  Court  of  Exchequer,  according  to  Mr. 
Starkie,^  intimated  a  present  opinion  in  favour  of  the  admissibility 
of  the  evidence ;  but  this  fact  is  not  mentioned  in  the  report, 
where  it  simply  appears  that,  after  taking  time  to  consider,  the 
judges  declined  to  pronounce  any  decision  on  the  subject,  their 
judgment  resting  wholly  on  another  point.^  In  the  more  recent  case 
of  Stapylton  v.  Glough,^  the  question  was  again  mooted  in  the 
Queen's  Bench,  but  there  also  it  was  left  imdecided,  though  three 
of  the  learned  judges,  and  especially  Lord  Campbell,  expressed 
an  opinion  that  the  exceptions  were  as  applicable  to  oral  as  to 
written  declarations. 

§  607.  Whatever  may  be  the  fate  of  this  question,  no  doubt  can 
be  entertained  that  the  term  declaration,  as  applied  to  the  ex- 
ception under  discussion,  embraces  aU  written  atatemenUy  whether 

»  R.  V.  Worth,  4  Q.  B.  132,  139. 

5  10  M.  &  W.  572,  574,  575. 

^  See  Dalies  v.  Pierce,  2  T.  R  53  ;  HoUoway  v.  Bakes,  cited  id.  55  ; 
Strode  v.  Winchester,  1  Dick.  397  ;  lyat  v.  Finch,  1  Taunt.  141.  In  the 
Sussex  Peer,  an  oral  declaration  was  tendered  in  evidence,  as  having  been 
made  against  the  interest  of  the  declarant,  but  neither  the  counsel  nor  the 
judges  questioned  its  admissibility  on  the  ground  of  its  not  having  been  in 
writing.     11  CL  &  Kn.  103—114. 

'  1  Si  Ev.  613.  *  10  M.  <b  W.  575,  576. 

*  2  £.  <b  B.  933.     See  post,  §  640. 
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against  his  interest,  as  the  balance  in  his  favour  would  thereby  be 
diminished  to  the  extent  of  the  sum  admitted.^  Besides,  a  man 
is  little  Ukely  to  charge  himself  for  the  mere  purpose  of  getting  a 
discharge ;'  and  as  ahnost  all  entries,  which  are  tendered  in 
evidence  as  being  declarations  against  ^interest,  are  inserted  in 
accounts  containing  items  on  both  sides,  the  objection,  if  it  were 
allowed  to  prevail,  would  strike  at  the  very  root  of  the  exception 
under  review.^ 

§  609.  Whether  an  entry  made  by  a  party  acknowledging  the 
payment  of  money  as  due  to  himself,  will  be  admissible  as  a 
declaration  against  interest  in  cases  where  such  entry  is  the 
only  evidence  of  the  charge  of  which  it  shows  the  subsequent  liqui- 
dation,  is  a  question  of  more  difficulty,  and  the  authorities  on  the 
subject  are  highly  conflicting.  On  the  one  hand,  two  Nisi  Prius 
decisions  may  be  cited, — namely.  Doe  v.  Vowles,'*  and  Doe  v. 
Burton,^  which  seem  distinctly  to  negative  the  admissibility  of 
such  evidence.  In  the  first  case  it  became  necessary  to  show  that 
a  mortgagee,  through  whom  the  plaintiff  claimed,  had  repaired 
the  premises  in  dispute ;  and  for  this  purpose,  the  plaintiff  produced 
a  receipted  bill  for  the  repairs,  in  the  handwriting  of  a  deceased 
carpenter,  which  had  been  found  among  the  mortgagee's  papers. 
An  objection  was  raised  to  the  reception  of  this  paper  as  not  con- 
taining any  statement  against  the  interest  of  the  carpenter ;  since, 
though  it  showed  that  his  demand  had  been  paid,  it  famished  the 
only  evidence  that  such  a  demand  had  ever  existed.  Mr.  Justice 
Littledale  rejected  the  evidence,  observing,  that  "  the  cases  had 
gone  quite  far  enough."  In  the  other  case  the  evidence  tendered 
was  of  a  similar  nature,  excepting  only  that,  instead  of  being  a 
bill  and  receipt,  it  was  an  entry  in  a  deceased  tradesman's  book, 
showing  that  he  had  done  certain  work,  and  been  paid  for  it. 
Mr.  Baron  Gumey  refused  to  admit  this  evidence,  apparently 
relying  on  the  authority  of  Doe  D,  Vowles. 

*  See  8  0.  (Ss  P.  594,  per  Ludlow,  Serj.,  aiguendo. 

'  See  per  Littledale,  J.,  in  Bowe  v.  Breuton,  3  M.  ife  By.  268, 
'  See  per  Ld.  Tenterden,  in  id. 

*  lU.  &  Bob.  261. 

*  9  C.  <b  P.  264. 
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evidence   of  collateral  and  independent  mattersy  which,  though 
forming  pa/rt  of  the   declaration,  are  not  in  themselves  against 
the  interest  of  the  declarant    In  that  case,  to  prove  on  what 
day  a  child  was  bom,  the  book  of  the  accoucheur,  who  had 
attended  the  mother  fin  her  confinement,  was  produced,   and 
as  his  charge  for  such  attendance  on  a  day  specified  was  marked 
in   the    book   as    paid,  this    entry  was  admitted  as  evidence 
of  the  date  of  the  birth.    Lord  Ellenborough,  in  pronouncing 
judgment,    observes,   "It  ia  idle  to    say  that  the  word  paid 
only  shall  be  admitted  in  evidence  without  the  context,  which 
explains  to  what  it  refers :  we  must  therefore  look  to  the  rest  of 
the  entry,  to  see  what  the  demand  was,  which  he  thereby  admitted 
to  be  discharged."  ^  So,  in  Doe  v.  Bobson,*  the  entry  in  a  deceased 
attorney's  book,  of  charges  paid  for  a  lease  as  drawn  on  a  certain 
day,  was  held  to  be  evidence  that  the  lease  was  drawn  on  that  day. 
In^  a  later  case,^  while  the  judges  intimated  an  opinion,  that  if  the 
point  were  res  nova,  it  would  be  more  reasonable  to  hold,  that 
the  memorandum  of  a  receipt  of  payment  was  admissible  only  to 
the  extent  of  proving  that  a  payment  had  been  made,  and  on  what 
account, — ^thus  giving  it  the  effect  only  of  verbal  proof  of  the  same 
payment;  yet,  they  acknowledged  that  the  authorities  had  gone 
beyond  that  limit,  and  that  the  entry  of  a  payment  against  the 
interest  of  the  party  making  it,  had  been  held  to  have  the  effect 
of  proving  the  truth  of  other  statements  contained  in  the  same 
entry,  and  connected  with  it.    In  that  case.  A,  B.  and  C.  had 
made  a  joint  and  several  promissory  note  for  300Z.,  and  a  partial 
payment  had  been  made  by  A.,  which  was  indorsed  by  the  payee 
upon  the  note  in  these  terms, — "  Beceived  of  A.  the  sum  of  2801.  on 
account  of  the  within  note,  the  800Z.  having  been  originally  advanced 
to  C."  An  action  having  been  brought  by  A.  to  recover  contribution 
firom  B.  ''as,a  co-surety,"  the  Court  held  that,  as  the  payee  was 
dead,  the  indorsement  was  admissible  evidence  of  the  whole  state- 
ment contained  in  it,  and  was  consequently  evidence,  not  only  of 
the  payment  of  the  money,  but  of  the  fact  that  C.  was  the  prin- 
cipal debtor ;  leaving  the  effect  of  such  proof  to  be  determined 
by  the  jury. 


»  10  East,  117.  '  15  East,  32.  ^  Gr.  Ev.,  §  152,  in  great  part. 

*  Dayies  v.  Humphreys,  6  M.  <fe  W.   163,  166.     See  also  Percival  v. 
l^anson,  7  Ex.  R.  ].. 
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§  613.  It  must  not  be  supposed  from  the  preceding  cases, 
that  because  a  document  contains  entries  against  interest^  it 
will  be  admissible  in  proof  of  independent  matters^  which 
appear  as  separate  items  unconnected  with  such  entries,  and 
which,  consequently,  need  not  be  read  in  order  to  explain  them.' 
Such  is  not  the  law  ;  and  whatever  doubts  might  once  have 
been  entertained  on  the  subject,*  it  is  now  finally  determined,  that 
if  an  account  be  rendered  by  a  steward  containing  on  one  side  items 
charging  himself  with  the  receipt  of  moneys,  and  on  the  other  side 
items  discharging  him  by  showing  how  the  moneys  received  had 
been  disbursed,  the  discharging  entries  will  not  be  admissible  in 
evidence,  unless  they  are  necessary  to  explain  the  charging  entries, 
or  are  expressly  referred  to  by  them.^  For  instance,  in  the  case 
of  Knight  V.  The  Marquis  of  Waterford,^  the  accoimts  of  a  deceased 
steward  were  tendered  in  evidence,  with  the  view  of  showing  that 
former  lords  of  the  manor  had  been  liable  to  pay  poor-rates  on 
the  tithes.  On  one  side  of  these  accounts  the  steward  acknow- 
ledged the  receipt  of  rent  for  tithes  from  a  tenant ;  and  on  the 
other  side  was  an  entry  in  discharge  of  the  former  item,  by 
allowing  the  tenant  a  certain  sum  for  poor-rates  on  the  tithes. 
Mr.  Baron  Alderson  rejected  the  second  entry,  on  the  ground 
that  it  was  not  directly  connected  with  the  first  item,  though 
made  about  the  same  time ;  but  his  lordship  added  that,  if  the 
amount  charged  had  been  stated  to  be  a  sum  less  by  the  deduction 
of  the  opposite  side  of  the  account,  it  might  then  possibly  have 
been  admissible,  on  the  authority  of  Stead  v,  Heaton. 

§  614.^  In  order  that  declarations  against  interest  should  be 
received  in  evidence,  it  is  not  necessary,  as  was  formerly  thought,* 
that  the  declarant  should  have  been  competent,  if  living,  to  testify 
to  the  facts  contained  in  the  declaration.^    Neither  is  it  material, 

^  Per  Lord  Lyndhurat,  in  Rudd  v,  Wright,  cited  1  Ph.  Ev.  314,  315  ;  4 
YotL  &  CoL,  Ex.,  294.  '  Buller  v.  Michel,  2  Price,  399. 

3  Doe  V.  Beviss,  18  L.  J.,  C.  P.,  128  ;  7  Com.  B.  456,  S.  C. 

^  4  You.  <fc  Ck)L,  Ex.,  283,  294,  296. 

*  Gr.  E\r.  §  153,  in  part. 

^  See  per  Bayley,  J.,  in  Higham  v.  Kidgway,  10  East,  123. 

7  Gleadow  u.  Atkin,  1  Cr.  <fe  M.  410,  423,  424 ;  Short  v.  Lee,  2  Jac.  <fe 
HValk.  489. 
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against  the  interest  of  the  steward,  as  no  parol  evidence  had  been 
given  to  show  that  he  ever  employed  the  writer  to  make  the 
entries ;  and  it  was  equaUy  inadmissible  as  made  against  the 
interest  of  the  clerk,  because  it  did  not  purport  to  charge  him.^ 
After  the  lapse  of  thirty  years,  the  handwriting  of  the  accotmt 
need  not  be  proved,  provided  the  book  containing  it  be  produced 
from  the  proper  custody.' 

§  616.*  Where  the  evidence  consists  of  entries  made  by  persons 
acting  for  others  in  the  capacity  of  agents,  stewards,  or  receivers, 
iome  proof  of  such  agency  is  generally  required,  previous  to  their 
admission ;  but  here  a  distinction  has  been  taken,  to  the  effect 
that  where  the  office  is  pvblic  and  must  exist,  the  law  will  presume 
that  a  person  who  acts  in  it  has  been  regularly  appointed ;  but 
that  where  it  is  merely  private,  some  preliminary  and  independent 
evidence  must  in  general  be  adduced  of  the  existence  of  the  office, 
and  of  the  appointment  of  the  particular  agent  or  incumbent.^ 
It  seems  that  the  mere  antiquity  of  the  book  containing  the  entry 
affords  no  sufficient  ground  for  dispensing  with  this  preliminary 
proof,  and  therefore  entries  have  been  rejected  for  want  of  it, 
though  apparently  made  as  much  as  fifty,  seventy,  and  even  one 
hundred  and  sixty  years  before  the  trial.*  In  Davies  v.  Morgan, 
where  the  entry  bore  date  1678,  Mr.  Baron  Bayley,  in  rejecting 
it,  observed,  "  The  character  of  the  evidence  must  be  established 
before  the  entry  is  read ;  you  cannot  read  it  to  show  the  position 
of  the  party  making  it ;  that  must  be  proved  aliunde."  *  So,  in 
Short  V.  Lee,  Sir  Thomas  Plumer  said,  with  reference  to  a  book 
seventy  years  old,  which  purported  to  have  been  kept  by  a  tithe- 
collector  named  Beale,  *'  If  the  writings  of  persons  not  invested 
with  the  proper  characters  were  received,  nothing  could  be  more 
dangerous  to  property.     Suppose  that  Beale  was  not  the  person 


'  Baion  de  Rutzen  v.  Farr,  4  A.  <Sr  R  53  ;  5  N.  ^i;  M.  617,  S.  C. 

*  Wynne  v,  Tyrwhitt,  4  B.  &  A.  376  ;  Mayor  of  Exeter  v,  Warren,  5 
Q.  B.  773  ;  Doe  «.  Michael,  17  Q.  B.  276  ;  Att.-Gen.  v.  Stephens,  1  Kay 
4Sr  J.  724,  740.  ^  Gr.  Ev.,  §  154,  in  part. 

-•  Short  V.  Lee,  2  Jac.  <b  WaL  467,  468,  474,  475,  per  Plnmer,  M.  R 

*  Manby  «.  Curtis,  1  Price,  225  ;  Short  «.  Lee,  2  Jac  «k  WaL  466,  467  ; 
rhfcvies  V.  Morgan,  1  C.  <fc  Jer.  590,  591.  •  1  C.  «fe  Jer.  591. 

o  o 
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most  of  the  oases  where  the  evidence  has  been  received,  the 
declarant  was  dead ;  *  but  on  two  occasions,  at  least,  the  evidence 
was  admitted,  thongh  the  declarant  was  living.'  The  only  gronnd 
on  which  it  can  be  contended  that  these  declarations  are  receivable 
during  the  declarant's  lifetime  appears  to  be  that  they  are  state- 
ments accompanying  the  act  of  possession,  and  as  such  consti- 
tuting parts  of  the  res  gestse ;  but  this  argument  proves  too  much, 
as  the  e^ect  of  it  would  be  to  let  in  all  declarations  of  the  occupier, 
whether  in  disparagement  or  in  swpport  of  his  title ;  an  extension 
of  the  rule  which,  however  consistent  it  may  be  with  principle,  is 
certainly  not  warranted  by  judicial  decisions.'  The  safest  course 
therefore  is  to  regard  these  declarations  as  merely  receivable  when 
the  declarant  is  dead,  in  which  case  they  become  good  primary 
evidence ;  ^  and  further  to  consider  that  their  admissibility  depends 
on  the  simple  ground  that  they  are  made  against  the  interest  of 
the  declarant.^ 

§  618.  It  should  here  be  remembered  that  possession  is  prim& 
facie  evidence  of  seisin  in  fee-simple;'  and  consequently  any 
declaration  by  the  possessor  that  he  is  tenant  in  tail,  or  for  life,  or 
for  years  or  by  sufferance,  as  it  makes  strongly  against  his  own 
interest,  may  safely  be  received  in  evidence,  on  account  of  its 
probable  truth.^    It  matters  not  whether  the  declaration  be  made 

>  Came  v.  NicoU,,  1  Bing.  N.  C.  430 ;  1  Scott,  466,  S.  C.  ;  Doe  v.  Jones, 
1  Camp.  367  ;  Davies  v.  Pierce,  2  T.  B.  53  ;  Peaceable  v.  Watson,  4  Taunt. 
16 ;  Doe  v.  Coultkred,  7  A.  «b  B.  235  ;  Doe  v.  Pettett,  5  B.  <k  A.  223. 

'  Walker  v.  Broadstock,  1  Esp.  458,  per  Thomson,  B.  ;  Doe  v,  Biokarby, 
6  Esp.  4,  per  Lord  Alyanley.  In  Papendick  v,  Bridgwater,  5  E.  ds  B.  166, 
Walker  v.  Broadstock  was  denied  to  be  law. 

»  See  Doe  «.  Wainwright,  8  A.  &  E.  700,  701. 

*  Doe  tJ.  Langfield,  16  M.  &  W.  513,  514,  per  Parke,  B. 

*  See  Phillips  v.  Cole,  10A.<SrRlll,  where  Lord  Denman,  in  pronouncing 
the  judgment  of  the  Court,  observes,  ^'  It  is  clear  that  declarations  of  third 
persons  alive,  in  the  absence  of  any  community  of  interest,  are  not  to  be 
received  to  affect  the  title  or  interests  of  other  persons,  merdy  because  they 
are  against  the  interests  of  those  who  make  them.'' 

*  Ante,  §  108. 

'  Chambers  v,  Bemasconi,   1   Cr.   <k   Jer.   457,  per   Lord   Lyndhurst  ; 

J7eaceable  v.  Watson,  4  Taunt.  17,  per  Sir  James  Mansfield,  C.  J.  ;    Crease 

V.  Barrett,  1  C.  M.  «b  R  931  ;  5  T^rw.  473,  S.  C,  per  Parke,  B.  ;  Doe  v. 

Liangfield,  16  M.  <fc  W.  497. 
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§  620.  In  applying  this  rule,  care  must  be  taken  to  distinguish 
between  statements  made  by  an  occupier  of  land  in  disparagement 
of  his  own  title,  and  such  declarations  as  merely  go  to  abridge  or 
encumber  the  estate  itself;  since,  though  the  former  are  receivable, 
the  latter  will  be  rejected.  For  instance,  if  an  occupier  state  that 
he  is  only  tenant  for  life^  this  after  his  death  will  be  admissible 
evidence  against  a  stranger :  but  if  he  admit  that  the  property  was 
intersected  by  a  public  highway,  or  that  a  neighbour  had  an  ease- 
ment in  the  land  in  question,  or  that  he  himself  was  not  entitled 
to  common  of  pasture  in  respect  of  it,  such  admission  will  only 
bind  himself  and  those  who  claim  under  him,  and  will  be  inad- 
missible to  establish  the  highway  or  the  easement  as  against  his 
landlord  or  a  stranger.*  The  grounds  for  this  distinction  are 
obvious ;  for  though  it  is  scarcely  possible  to  imagine  any  induce- 
ment, which  will  lead  a  person  possessed  of  premises  in  fee  to 
admit  that  he  is  only  tenant,  many  causes  might  induce  a 
tenant  to  acknowledge  the  existence  of  an  easement  or  a  highway, 
which  might  be  either  not  inconvenient,  or  even  absolutely  bene- 
ficial to  him.*  So,  a  tenant,  who  was  about  to  remove  from 
one  farm  to  another,  might  readily  feel  an  interest  in  denying  the 
existence  of  rights  attached  to  the  former,  with  the  view  of 
increasing  the  value  of  those  which  belonged  to  the  latter.' 

§  621.  Entries  contained  in  the  books  of  deceased  rectors  or 
vica/rs  have  long  been  admitted  as  evidence  in  favour  of  their  suC' 
cessors,*  The  admissibility  of  this  class  of  entries  is  regarded 
by  some  persons  as  anomalous ;  *  by  some,  as  governed  by  th^ 
rule  which  admits  old  leases,  rent-rolls,  surveys,  &c. ;  *  and  by 

*  R  V.  Bliss,  7  A,  <fe  E.  650 ;  Scholes  v,  Chadwick,  2  M.  <b  Rob.  607, 
per  CreBSwell,  J.  ;  Tickle  v.  Brown,  4  A.  <k  E.  378,  per  Patteson,  J.  ; 
Papendick  v,  Bridgwater,  6  E.  dc  B.  166. 

*  See  B.  V.  Bliss,  7  A.  <k  E.  661,  per  Lord  Denman  ;  Daniel  v.  North, 
11  East,  376,  per  Le  Blanc,  J. 

'  Papendick  v.  Bridgwater,  24  L.  J.,  Q.  B.,  292,  per  Erie,  J.  ;  6  E.  & 
B.  166,  182,  a  C. 

^  See  Daly  v,  Wilson,  Milw.  EccL  Ir.  B.  temp.  Radcliffe,  668—660  ; 
Yomig  V,  Clare  HaU,  17  Q.  B.  629. 

*  Ontram  v,  Morewood,  6  T.  R  123,  per  Lord  Kenyon. 

*  Stobart  v.  Dryden,  1  M.  &  W.  617,  per  Parke,  B. 
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to  the  pecuniary  or  proprietary  interests  of  the  makers.*  And 
proof  will  be  required,  as  in  other  cases,  that  the  writer  was  autho- 
rised to  receive  the  money  stated,  and  that  he  is  actually  dead ; 
and  further,  that  the  document  came  from  the  proper  custody.* 

§  623.  It  remains  only  to  notice  a  class  of  cases,  which  seems 
to  fall  within  the  principle  now  under  consideration  more  naturally 
than  any  other,  though  one  eminent  writer  on  the  law  of  evidence 
has  treated  it  in  connexion  with  entries  made  in  the  course  of 
business ;  *  we  allude  to  those  cases  where  the  indorsement  by  the 
payee  of  the  payment  of  interest  or  o{  part-payment  of  the  principal 
on  a  bond,  bill  of  exchange,  or  other  negotiable  security,  used  to 
be  tendered  in  evidence  by  his  representatives  after  his  death,  in 
order  to  bar  the  Statute  of  Limitations,  or  to  rebut  the  presump- 
tion of  payment  that  would  otherwise  have  arisen  from  lapse  of 
time.  Now,  it  is  obvious,  that,  although  such  indorsements,  if 
made  before  the  demand  became  stale  or  was  affected  by  the 
Statute  of  Limitations,  would  be  against  the  interest  of  the  payee, 
inasmuch  as  they  would  prevent  him  from  recovering  the  amount 
of  the  sums  so  indorsed;  yet,  if  they  were  made  at  a  subsequent 
period,  the  creditor  would  be  under  the  influence  of  a  far  stronger 
countervailing  interest;  because,  by  admitting  a  partial  payment, 
he  would  keep  alive  his  right  to  recover  the  remainder  of  the 
debt  Hence,  it  became  necessary  to  show  at  what  time  the  in- 
dorsement was  really  made ;  for  if  it  were  made  before  the  credi* 
tor's  remedy  was  impaired  by  lapse  of  time,  it  was  received;^  if 
after  that  period,  it  was  rejected.'  Still  the  question  remained, 
how  was  the  time  to  be  proved  ?  Might  it  be  inferred  from  the 
instrument  itself,  or  was  it  necessary  to  establish  the  fact  by 
extrinsic  evidence?  And  on  this  difficult  point  much  contrariety 
of  opinion  prevailed.* 

*  1  Ph.  Ev.  309  ;  Ward  v.  Pomfret,  5  Sim.  475. 

'  Gresley  Ev.  224  ;  Carrington  t?.  Jones,  2  Sim.  <b  Stu.  135,  140 ;  Perigal 
V.  Nicholson,  Wightw.  63.  »  1  Ph.  Ev.  330—335. 

*  Searle  v.  Ld.  Barrington,  2  Sir.  826  ;  8  Mod.  278  ;  2  Ld.  Raym. 
1370  ;  3  Brown,  P.  0.  593,  S.  0.  ;  Bosworth  v.  Cotohett,  1  Ph.  Ev.  333. 

*  Turner  v.  Crisp,  2  Str.  827  ;  Glynn  v.  Bank  of  England,  2  Ves.  Sen. 
38,  43  ;  Briggs  v.  Wilson,  5  De  Gex,  M.  &  Gord.  12,  19,  20. 

^  See  cases  referred  to  post,  §§  626—629. 
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of  any  principal  or  interest  being  then  due  thereon,^  the  person 
entitled  to  such  action  may  bring  it  for  the  money  remaining 
unpaid  and  so  acknowledged  to  be  due,  within  twenty  years  after 
such  acknowledgment  by  writing,  or  part  payment  or  part  satis- 
faction as  aforesaid  ;  and  the  plaintiff  may,  by  way  of  replication, 
state  such  acknowledgment,  and  that  such  action  was  brought 
within  the  time  aforesaid,  in  answer  to  a  plea  of  the  statute.' 
As  this  Act  contains  no  clause  corresponding  with  §  3  of 
Lord  Tenterden's  Act,  it  seems  clear  that^  provided  the  point  be 
properly  raised  by  the  pleading,  the  acknowledgment  of  the  debt 
afforded  by  the  payment  of  interest  or  part  payment  of  principal 
may,  in  case  of  bonds  and  other  specialties,  be  still  proved  in 
the  same  manner  as  formerly ;  that  is,  by  producing  the  document 
and  showing  that  it  bears  indorsements  of  such  payments,  even 
though  these  indorsements  were  written  or  adopted  by  the  creditor 
himself,  through  whom  the  plaintiff  claims.  The  only  difference 
between  the  old  and  new  law  is,  that,  whereas  this  evidence  was 
formerly  admissible  in  answer  to  a  plea  of  payment,  it  is  nowreceived 
in  support  of  a  replication  of  acknowledgment  by  the  defendant, 
where  the  original  demand  has  been  met  by  a  plea  of  the  statute. 

§  626.  It  becomes  then  important  to  solve  the  question  whether 
it  be,  or  be  not,  necessary  to  prove  by  evidence  dehors  the  instru- 
ment itself,  that  the  indorsement,  which  is  put  in  for  the  purpose 
of  establishing  payment  of  interest,  or  part  payment  of  principal, 
was  written  at  a  time  when  it  was  against  the  interest  of  the 
creditor  to  make  it ;  or,  in  other  words,  that  it  was  written  before 
his  right  of  action  was  barred  by  the  statute ;  and  here,  notwith- 
standing some  apparent  authorities  to  the  contrary,  it  is  submitted 
that  this  question  must  be  answered  in  the  aflSbrmative.  The  prin- 
ciple of  admitting  such  indorsements  in  favour  of  parties  in  privity 
with  the  persons  making  them,  is  an  anomaly  in  the  law,  which 

'  In  the  recent  important  case  of  Roddam  v,  Morley,  26  L.  J.,  Ch.,  438  ; 
1  De  Qex  is  J,  1,  S.  C,  it  was  held  that  payment  of  interest  on  a  bond  by 
the  tenant  for  life  of  certain  land  imder  the  will  of  the  obligor,  prevented 
this  statute  from  barring  the  action  against  the  heirs  and  devisees  in  remainder, 
sifter  the  expiration  of  twenty  years  from  the  time  of  the  bond  beooming  due. 

'  As  to  the  Irish  law,  see  16  &  17  Vict,  c  113,  §§  20—24. 
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given  of  the  time  when  the  indorsements  were  made,^  though 
that  fact  is  only  mentioned  loosely  by  Mr.  Brown,'  and  is  not 
noticed  at  all  by  the  other  reporters.*  In  Bosworth  v,  Cotchett  *  it 
seems,  indeed,  to  have  been  unsuccessfully  contended  before  the 
House  of  Lords,  that  unless  evidence  were  given,  independent 
of  the  note,  to  show  when  the  indorsements  were  made,  they 
could  not  be  received;^  but  as  that  case  is  not  reported,  and 
is  noticed  so  shortly  by  our  text  writers*  that  the  grounds  of 
the  decision  cannot  be  ascertained,  it  will  scarcely  be  considered 
as  a  binding  authority.  In  Sanders  v.  Meredith,  in  addition  to 
an  indorsement  signed  by  the  obligee,  a  witness  was  called,  who 
proved  actual  payment  of  the  interest.'  The  case  of  Gleadow 
V.  Atkin'  throws  but  little  light  upon  the  subject.  There  the 
payment  of  interest  by  the  obligor  to  a  stranger  was  proved; 
and  in  order  to  show  that  this  payment  had  been  made  on 
account  of  the  bond,  the  executors  of  the  obligee  relied  on  an 
indorsement  in  his  handwriting,  whereby  he  acknowledged  that 
the  principal  sum  due  on  the  bond  was  trust-money,  to  which  the 
stranger  was  entitled.  This  indorsement  bore  the  same  date  as 
the  bond  itself,  and  was  countersigned  by  the  attesting  witness  of 
the  bond.  The  Court  held  that  it  was  admissible  in  evidence^ 
and  rightly  so ;  because,  in  the  first  place,  many  circumstances 
concurred  to  show  that  the  indorsement  was  written  on  or 
about  the  day  of  the  date,  and  next,  it  signified  little  when 
it  was  written,  as  it  was  equally  against  the  interest  of  the  obligee 
at  all  times.' 

^  628.    The  only  modern  ease  which  directly  supports  the 

■ —  -        I     -  - ' — 

'  Per  Bayley,  B.,  in  Gleadow  v.  Atkin,  1  Cr.  <fe  M.  421,  424,  statiiig  the 
result  of  his  own  reaearchee. 

^  3  Brown,  P.  0.  594,  where  the  reporter  says  that  ''  other  circumstantial 
evidence ''  was  given  to  prove  that  the  bond  had  not  been  satisfied. 

'  2  Str.  826  ;  8  Mod.  278  ;  2  Loid  Baym.  1370. 

*  Judgment  in  Dom.  Proa  6th  May^  1824. 

*  Per  Yaughan,  B.,  in  Gleadow  v,  Atkin,  1  Cr.  dr  M.  428.  His  lordship 
was  of  counsel  in  Bosworth  v.  Ootchett. 

■  1  Ph.  £v.  333  ;  3  St.  Ev.  824.  In  this  last  work  the  case  is  cited  a» 
Parr  v.  Cotchett. 

3  M.  &  By.  116.  »  1  Cr.  &  M.  410. 

*  See  per  Bayley,  B.,  1  Cr.  d?  M.  417. 
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indorsements  were  receivable  whensoever  they  may  have  been 
written,  this  would  be  allowing  the  obligee  to  manufacture  evi- 
dence for  himself  to  contradict  the  fact  of  payment.    I  have  been 
at  a  loss  to  see  the  principle  on  which  these  receipts,  in  the  hand- 
writing of  the  creditor,  have  sometimes  been  admitted  as  evidence 
against  the  debtor ;  and  I  am  of  opinion  they  cannot  be  properly 
admitted,  unless  they  are  proved  to  have  been  written  at  a  time 
when  the  effect  of  them  was  clearly  in  contradiction  to  the  writer's 
interest."    Perhaps  the  safest  rule  that  can  be  laid  down  on  this 
subject  is,  that  if  the  indorsement  appear  by  its  date  to  have  been 
written  within  the  twenty  years,  the  question  may  be  left  to  the 
jury,  under  all  the  circumstances  of  the  case,  whether  it  were 
reaUy  so  written ;  *  the  law  raising  no  presumption  either  way. 


'  See  per  Vaughan,  B.,  in  Gleadow  r.  Atkin,  1  Cr.  &  M.  426. 
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brewer.    In  order  to  prove  the  delivery,  it  was  first  shown  that, 
in  the  nsual  course  of  the  plaintiff's  business,  the  draymen  came 
every  night  to  the  clerk  of  the  brewhouse,  and  gave  him  an 
accomit  of  the  beer  delivered  daring  the  day,  which  he  entered 
in  a  book  kept  for  that  purpose,  to  which  the  draymen  set  their 
hands.    An  entry  in  this  book,  which  stated  the  delivery  of  the 
beer  in  question,  and  was  signed  by  a  drayman,  whose  signature 
and  death  were  proved,  was  then  put  in,  and  Lord  Holt  held  that 
it  was  sufficient  evidence  to  maintain  the  action.     So,  where  the 
question  was  whether  a  notice  to  quit  had  been  served  upon  a 
tenant,  the  indorsement  of  service  upon  a  copy  of  the  notice,  made 
by  the  attorney  who  served  it,  was  held  after  his  death  to  be 
admissible  in  proof  of  that  fact ;  it  being  shown  to  be  the 
ordinary  course  of  business  in  his  office  to  preserve  copies  of  such 
notices,  and  to  indorse  the  service  thereon.*     So,  an  entry  of  the 
receipt  of  rates  by  a  deceased  clerk  of  a  collector,  who  was  duly 
appointed,  has  been  received  as  evidence  of  the  payment  of  the 
rates.'    So,  also,  the  books  of  the  messenger  of  a  bank,  and  of  the 
clerk  of  a  notary,  have  been  held  admissible  to  prove  the  dis- 
honour of  a  bill  of  exchange  by  the  acceptor,  and  notice  to  the 
indorser,  upon  proof  that  the  entries  were  made  in  the  usual 
routine  of  business ;  ^  and,  upon  like  proof,  the  letter-book  of  the 
plaintiff,  who  was  a  merchant,  in  which  a  deceased  clerk  had 
inserted  what  purported  to   be    the    copy  of  a  letter  to  the 
defendant,  and  had  further  made  a  memorandum  stating  that  he 
had  sent  the  original  letter,  has  been  admitted  as  evidence  of  the 
fact  of  sending  the  letter,  as  also  of  its  contents,  the  defendant 
having  been  served  with  notice  to  produce  the  original.^ 

'  Doe  V.  Turford,  3  B.  &  Ad.  890 ;  R  v.  Cope,  7  C.  <fe  P.  726,  727,  per 
Lord  Denmaa ;  R.  t,  Dokinfield,  11  Q.  B.  678  ;  Stapylton  v.  aough,  2  E. 
<fe  R  933. 

*  R  V.  St.  Mary,  Warwick,  22  L.  J.,  M.  C,  109. 

'  Sutton  V.  Gregory,  Pea.  Add.  R  150,  per  Lord  Kenyon  ;  Poole  v, 
Dicas,  1  Bing.  N.  C.  649  ;  1  Scott,  600  ;  7  0.  «k  P.  79,  S.  0.  ;  Nichols  v. 
Webb,  8  Wheat.  326  ;  Welch  ».  Barrett,  16  Mass.  R  380;  Halliday  v. 
Martinett,  20  Johns.  168  ;  Butler  t.  Wright,  2  Wend.  369 ;  Hart  v.  WU- 
liams,  id.  513  ;  Nicholls  v.  Goldsmith,  7  Wend.  160. 

"  Pritt  V,  Fairdongh,  3  Camp.  305  ;  Hagedom  v.  Reid,  id.  379.  See  also 
Champneys  v.  Peck,  1  Stark.  R  404  ;  Doe  v.  Langfield,  16  M.  &  W.  497, 
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but  Lord  Denman,  after  consulting  Mr.  Justice  Patteson,  rejected 
it,  though  it  does  not  appear  on  what  grounds.  In  another  case/ 
where  it  was  necessary  to  show  that  a  contract  of  service  had 
been  for  less  than  a  year,  proof  was  given  that  the  employer, 
who  was  dead,  had  in  the  course  of  his  business  been  in  the 
habit  of  hiring  farm  servants,  and  that  his  practice  was  to  enter 
the  time  and  terms  of  such  hiring  in  a  book  kept  by  him  for 
that  purpose.  This  book,  which  contained  entries  of  the  service 
in  question,  and  showed  that  the  servant  had  been  engaged 
for  half  a  year  only,  was  tendered  in  evidence ;  but  the  Court 
held  that  it  was  inadmissible,  on  the  ground  that,  although  it 
might  be  the  practice,  it  was  not  the  dAAty  of  the  master  to  make 
such  entries. 

§  634.    The  Legislature  has  in  one  instance  recognised  and 

acted  upon  the  exception  under  discussion ;  for  the  statute,  which 

now  regulates  the  Civil  Bill  Courts  in  Lreland,'  enacts  in  §  19, 

that  "  a  book  or  books  shall  be  kept  by  every  oflScer  appointed  for 

the  service  of  process,  in   such  form  as   shall  be   directed  or 

approved  by  the  chairman  or  assistant  barrister ;  in  which  shall 

be  entered  the  names  of  the  plaintiff  and  defendant  by  or  against 

whom  any  process  shall  be  issued,  the  cause  of  action,  the  day  on 

which  such  process  shall  be  received  to  be  served,  the  day  on 

which  such  process  shall  be  served  or  executed,  the  place  where, 

and  the  name  or  description  of  the  person  on  or  with  whom  such 

process  shall  be  served  or  left,  and  in  case  any  such  process 

shall  not  have  been  duly  served  or  left,  then  the  cause  of  such 

service  not  having  been  effected  shall  be  stated ;  and  each  and 

every  process  officer  shall  attend,  and  produce  such  book  or  books 

to  the  chairman,  or  assistant  barrister,  at  each  and  every  sessions 

of  the  peace,  or  shall  cause  such  book  or  books  to  be  produced 

to  such  chairman  or  barrister  in  case  of  the  unavoidable  absence 

of  such  process  officer ;  and  in  case  of  the  deathf  illness,  or  stu;h 

absence  as  aforesaid  of  any  such  process  officer,  the  book  or  books 

of  such  process  officer,  kept  by  him  as  aforesaid,  verified  on  oath 

as  to  his  hand-writing  by  some  credible  person,  shall  be  produced 


*  R.  V,  Worth,  4  Q.  B,  132.  '  14  &  16  Vict,  c  67. 

pp 


CHAP.  Xn.]    NOT  ADMISSIBLE  TO  PBOVE  INDEPENDENT  MATTERS.    579 

has  been  rejected ; '  and  in  one  American  case,  the  interval  of  a 
gingle  day  was  held  to  constitute  a  valid  objection.^  The  fact 
that  the  entry  was  made  contemporaneously  may,  like  any  other 
fact,  be  established  either  by  direct  testimony,  or  by  proof  of  any 
circumstances  sufficient  to  raise  a  reasonable  inference  that  such 
was  the  case.* 

§  687.  Secondly,  it  has  been  shown  in  the  last  chapter,  that  decla- 
rations against  interest  are  often  admissible  to  prove  independent 
matters^  which,  though  forming  part  of  the  entry,  are  not  in  them- 
selves against  the  interest  of  the  declarant.*    A  stricter  rule,  how- 
ever, prevails  with  respect  to  official  or  business  entries,  and  it  has 
been  held  that,  "  whatever  effect  may  be  due  to  an  entry  made  in 
the  course  of  office,  reporting  facts  necessary  to  the  performance  of 
a  duty,  the  statement  of  other  circumstances,  however  naturally 
they  may  be  thought  to  find  a  place  in  the  narrative,  is  no  proof  of 
those  circumstances.*'  *    In  the  case  which  called  forth  these  obser- 
vations, it  became  necessary  to  show  in  what  place  the  plaintiff  had 
been  arrested ;  and  in  order  to  do  this,  a  certificate  of  a  deceased 
sheriff's  officer,  which  had  been  returned  by  him  to  the  office  in 
the  ordinary  routine  of  his  duty,  and  which  specified,  among  other 
circumstances  connected  with  the  arrest,  the  spot  where  it  took 
place,  was  tendered  in  evidence  ;  but  the  judges  of  the  Exchequer 
Chamber,  before  whom  the  question  was  argued  on  a  bill  of 
exceptions, — while  they  admitted,  for  the  sake  of  argument,  that 
the  certificate  was  evidence  of  the  arrest  itself,  as  also  of  the  day 
when  it  was  made,  since  it  might  be  necessary  for  the  officer  to 
make  known  these  facts  to  his  principal, — were  all  clearly  of 
opinion  that  it  could  not  be  received  to  show  the  particular  spot 
where  the  caption  took  place,  that  circumstance  being  merely 


*  Foraythe  v.  Norcross,  5  Watte,  432. 
2  Walter  v.  Bolbnan,  8  Watts,  544. 

*  Eastern  Union  RaU.  Co.  r.  Symonds,  5  Ex.  R.  237  ;  6  Rail.  Cas. 
57«,  S.  0. 

^  Ante,  §§611,  612. 

*  Chambers  v,  Bemasconi,  I  C.  M.  <k  R.  368,  per  Lord  Denman,  pro- 
nounoing  the  UDanimons  opinion  of  the  Ex.  Ch.  See  also  Percival  v.  Nanson, 
7    Ex,  R.  3,  per  Pollock,  C.  B. 
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§  639.  It  has  farther  been  urged  that  entries  in  the  course  of 
business  will  only  be  received,  when  the  nature  of  the  case  is  such 
as  to  render  better  evidence  unattainable ;  but  this  limitation  of 
the  rule  has  been  expressly  rejected  in  Poole  v.  Dicas,  where  Chief 
Justice  Tindal^  after  observing  that  Doe  v.  Turford  was  no 
authority  for  the  proposition,  since  in  that  case  persons  might 
have  been  present  when  the  notice  was  served,  continued  thus : — 
"  In  the  present  case,  it  would  operate  as  a  great  hardship  to 
require  the  testimony  of  the  persons  who  might  have  been 
present.  The  clerk  who  presented  the  bill  could  scarcely,  at  the 
distance  of  two  years,  point  out  who  it  was  that  answered  his 
application ;  and  if  it  were  necessary  to  call  all  the  persons  who 
resided  at  the  place  of  presentment,  the  expense  and  incon- 
venience would  be  enormous.  The  rejection  of  the  evidence 
which  has  been  recfeived  would  be  a  great  injury  to  the  commercial 
classes,  by  casting  an  unnecessary  difficulty  on  the  holders  of  bills 
of  exchange."  * 

§  640.  From  the  cases  ciJbed  above  it  may  be  collected,  that,  in 
order  to  bring  a  declaration  within  the  present  exception,  proof 
must  be  given  that  it  was  made  contemporaneously  with  the  fact 
which  it  narrates,   and  in  the  usual  routine  of  business,  by  a 
person  whose  duty  it  was  to  make  the  whole  of  it,*  who  was  him- 
self personally  acquainted  with  the  fact,  who  had  no  interest  in 
stating  an  untruth,  and  who  is  since  dead  ;  ^  and,  provided  all  the 
terms  of  this  proposition  be  satisfied,  it  seems  to  be  immaterial, 
excepting  so  far  as  regards  the  weight  of  the  evidence,  that  more 
satisfactory  evidence  might  have  been  produced,  that  the  decla- 
ration is  uncorroborated  by  other  circumstances,  or  that  it  consists 
of  a  mere  oral  statement,  which  has  never   been  reduced  to 
writing.    In  support  of  this  last  point  the  recent  case  of  Stapylton 
V.  Clough  *  may  again  be  cited ;  for  although,  as  stated  in  the  last 
chapter,*  the  question  was  not  in  that  case  expressly  decided,  the 

^   1  Bing.  N.  C.  654.    The  same  rule  prevails  with  respect  to  declarations 
ag^ainst  interest,  ante,  §  614. 

^  Stapylton  v.  Clough  2.E.  &  B.  933. 

>  See  Doe  V.  Wittcomb,  6  Ex.  R  601  ;  4  H.  of  L.  Cas.  425,  S.  C. 

^   2  E.  <b  B.  938.  »  Ante,  §  606. 
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American  doctrine  is  not  in  accordance  with  the  principles  of  the 
common  law/  it  is  with  those  of  other  systems  of  jurisprudence, 

them,  -vrhether  it  be  that  of  a  joomal  or  ledger,  does  not  affect  their  admis- 
sibility, however  it  may  go  to  their  credit  with  the  jury,  Oogswell  v,  Dolli- 
ver,  2  Mass.  217  ;  Prinoe  v.  Smith,  4  Mass.  455,  457  ;  Faxon  v,  HoUis, 
13  Mass.  427  ;  Rodman  v.  Hoops,  1  DalL  85  ;  Lynch  v.  McHngo,  1  Bay, 
33  ;  Foster  v.  Sinkler,  id.  40 ;  Slade  v.  Teasdale,  2  Bay,  173 ;  Thomas  v. 
Dyott,  1  Nott  &  McC.  186 ;  Wilson  v.  Wilson,  1  Halst.  95 ;  Swing  «.  Sparks, 
2  Halst.  59  ;  Jones  o.  De  Elay,  Pennington,  R.  695  ;  Cole  v.  Alderson,  3 
Halst  68.  If  the  books  appear  free  from  fraudulent  practices,  and  proper 
to  be  laid  before  the  jury,  the  party  himself  is  then  required  to  make  oath, 
in  open  court,  that  they  are  the  books  in  which  the  accounts  of  his  ordinary 
business  transactions  are  kept,  Frye  v.  Barker,  2  Pick.  65.  He  must  also 
swear,  that  the  articles  therein  charged  were  actually  dellFcred,  and  the  labour 
and  services  actually  performed  ;  that  the  entries  were  made  at  or  about  the 
time  of  the  transactions,  and  are  the  original  entries  thereof ;  and  that  the 
sums  charged  and  claimed  have  not  been  paid,  3  Dane's  Abr.,  oh.  81,  art.  4, 
§§  1,  2 ;  Gogswell  v.  Dolliver,  2  Mass.  217  ;  Ives  v.  Niles,  5  Watts,  324. 
If  the  party  is  dead,  his  books,  though  rendered  of  much  less  weight  as  evi- 
dence, may  still  be  offered  by  the  executor  or  administrator,  he  making  oath 
that  they  came  to  his  hands  as  the  genuine  and  only  books  of  account  of  the 
deceased ;  that  to  the  best  of  his  knowledge  and  belief  the  entries  are  original 
and  contemporaneous  with  the  fact,  and  the  debt  unpaid ;  with  proof  of  the 
party's  handwriting,  Bentley  v.  HoUenback,  Wright,  Rep.  169  ;  McLellan 
V.  Crofton,  6  QreenL  307  ;  Prince  v.  Smith,  4  Mass.  455.  The  book  itself 
must  be  the  registry  of  business  actually  done,  and  not  of  orders,  executory 
contracts,  and  things  to  be  done  subsequent  to  the  entry,  Fairchild  v,  Den- 
nison,  4  Watts,  258  ;  Wilson  v,  Wilson,  1  Halst.  95  ;  Bradley  v,  Goodyear, 
1  Day,  104,  106 ;  Terill  v.  Beecher,  9  Conn.  344,  348,  349 ;  and  the 
entry  must  have  been  made  for  the  purpose  of  charging  the  debtor  with  the 
debt ;  a  mere  memorandum  for  any  other  purpose  not  beiog  sufficient. 
Thus,  an  invoice-book,  and  the  memoranda  in  the  margin  of  a  blank  check- 
book, showing  the  date  and  tenor  of  the  checks  drawn  and  cut  from  the 
book,  have  been  rejected.  Cooper  v.  Morrell,  5  Yeates,  341  ;  Wilson  v, 
€kx)din,  Wright,  Rep.  219.  If  the  book  contains  marks,  showing  that  the 
items  have  been  transferred  to  a  journal  or  ledger,  these  books  also  must  be 
produced.  Prince  v.  Swett,  2  Mass.  669.  The  entries  also  must  be  made 
contemporaneously  with  the  fact  entered. 

Entries  thus  made  are  not,  however,  received  in  all  cases  as  satisfactory 
proof  of  the  charges  ;    but  only  as  proof  of  things  which,  from  their  nature, 


*  £llis  V.  Cowne,  2  0.  »b  Kir.  719,  per  Wilde,  0.  J.  ;  Smyth  v.  Ander- 
son, 7  Com.  B.  21.  In  this  last  case  the  books  of  the  plaintiff  were  tendered 
in  evidence  by  him,  to  show  that  he  had  throughout  a  sale,  effected  by 
means  of  an  agent,  debited  the  defendant  as  principal.  The  Ck>urt  however 
rejected  the  evidence. 
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Our  Courts  of  Equity  have  for  some  years  past  acted  upon  it  to 
a  certain  extent,  where  accounts  have  been  required  to  be  taken. 


are  not  generally  susceptible  of  better  evidence,  Watts  v.  Howard,  7  Mete 
478.  They  are  satisfactory  proof  of  goods  sold  and  delivered  from  a  shc^ 
and  of  labour  and  services  personally  performed,  Case  v.  Potter,  8  Johns. 
211 ;  Yosburg  v.  Thayer,  12  Johns.  461  ;  Wilmer  v,  Israel,  1  Browne,  257 ; 
Ducoign  V,  Schreppel,  1  Yeates,  347;  Spenoe  v,  Saunders,  1  Bay,  119; 
Charlton  v.  Lawry,  Martin,  N.  Car.  Rep.  26  ;  Mitchell  v,  Clark,  ib.  25 ; 
Easby  v,  Aiken,  Cook,  R.  388  ;  and,  in  some  States,  of  small  sums  of  money, 
Cogswell  V.  Dolliver,  2  Mass.  217  ;  Prince  v.  Smith,  4  Mass.  456  ;  3  Dane's 
Abr.,  ch.  81,  art  4,  §§  1,  2  ;  Craven  v,  Shaird,  2  Halst  346.  The  amount, 
in  Massachusetts  and  Maine,  is  restricted  to  forty  shillings,  Dunn  o.  Whit- 
ney, 1  Fairf.  9  ;  Bums  v.  Fay,  14  Pick.  8  ;  Union  Bank  v,  Knapp^  3  Pick. 
109.  But  they  Have  been  refused  admission  to  prove  the  fact  of  advertLsing 
in  a  newspaper,  Richards  v.  Howard,  2  Nott  dr  McC.  474  ;  Thomas  v. 
Dyott,  1  id.  1 86 ;  of  a  charge  of  dockage  of  a  vessel,  Wilmer  v.  Israel,  1 
Browne,  257  ;  commissions  on  the  sale  of  a  vessel,  Winsor  r.  Dillaway, 
4  Mete.  221  ;  labour  of  servants,  Wright  v.  Sharp,  1  Brown,  344  ;  goods 
delivered  to  a  third  person,  Kerr  v.  Love,  1  Wash.  172  ;  Tenbrook  v,  John- 
son, Coxe,  288  ;  Townley  v.  WooUey,  ib.  377  ;  or  to  the  party,  if  under  a 
previous  contract  for  their  delivery  at  different  periods,  Loneigan  v.  White- 
head, 10  Watts,  249  ;  general  damages  or  value.  Swing  v.  Sparks,  2  Halst 
59  ;  Terill  v,  Beecher,  9  Conn.  348,  349  ;  settlement  of  accounts,  Pnst 
V,  Mercereau,  4  Halst.  268  ;  money  paid  and  not  applied  to  the  purpose 
directed,  Bradley  «.  Goodyear,  1  Day,  104  ;  a  special  agreement,  Pritdiard 
V,  McOwen,  1  Nott  tk  McC.  131,  n.  ;  Dunn  v.  Whitney,  1  Fairf.  9  ;  Green 
V.  Pratt,  11  Conn.  205  ;  or  a  delivery  of  goods  under  such  agreement, 
Nickle  V,  Baldwin,  9  Watts  dr  Seig.  290  ;  an  article  omitted  by  mistake  in 
a  prior  settlement,  Punderson  v,  Shaw,  Kirby,  150  ;  the  use  and  occupation 
of  real  estate ;  and  the  like.  Beech  v.  Mills,  5  Conn.  493.  See  also 
Newton  v,  Higgins,  2  Verm.  366.  But  after  the  order  to  deliTer  goods  to 
a  third  person  is  proved  by  competent  evidence  aliunde,  the  delivery  itsdf 
may  be  proved  by  the  books  and  suppletory  oath  of  the  plaintiff,  in  any  case 
where  such  delivery  to  the  defendant  in  person  might  be  so  proved,  Mitchell 
V.  Belknap,  10  ShepL  475.  The  charges,  moreover,  must  be  specific  and 
particular  ;  a  general  charge  for  professional  services,  or  for  work  and  labour 
by  a  mechanic,  without  any  specification  but  that  of  time,  cannot  be  sup- 
ported by  this  kind  of  evidence.  Lynch  v.  Petrie,  1  Nott  <fe  McC.  130  ; 
Hughes  V,  Hampton,  2  Const  Rep.  476.  And  regularly  the  prices  ought 
to  be  specified ;  in  which  case  the  entry  is  primA  fade  evidence  of  the  raloe, 
Hagsmsn  v.  Case,  1  South.  370 ;  Ducoign  v.  Schreppel,  1  Yeates,  347. 
But  whatever  be  the  nature  of  the  subject,  the  transaction,  to  be  suaoeptiUe 
of  this  kind  of  proof,  must  have  been  directly  between  the  original  debtor 
and  the  creditor ;  the  book  not  being  admissible  to  establish  a  ooUatend  fact, 
Mifflin  V.  Bingham,  1  DalL  276,  per  McKean,  C.  J. ;  Kerr  v.  Love,  1  Wash. 
172  ;  Deas  r.  Darby,  1  Nott  <fc  McC.  436  ;  Poulteney  r.  Roes,  1  JML  238. 
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and  vouchers  have  been  lost ;  ^  and  now,  by  virtue  of  the  Chancery 
Practice  Amendment  Act,  they  are  expressly  empowered,  "in 
cases  where  they  shall  think  fit  so  to  do,  to  direct  that  in  taking 
accounts,  the  books  of  account  in  which  the  accounts  required  to 
be  taken  have  been  kept,  or  any  of  them,  shall  be  taken  as  prim& 
facie  evidence  of  the  truth  of  the  matters  therein  contained,  with 
liberty  to  the  parties  interested  to  take  such  objections  thereto  as 
they  may  be  advised." ' 

§  642.*  In  the  administration  of  the  Roman  law,  the  production 
of  a  merchant's  or  tradesman's  book  of  accounts,  regularly  and 
fairly  kept  in  the  usual  manner,  was  deemed  presumptive  evi- 
dence (semi-plena  probatio)  *  of  the  justice  of  his  claim ;  and 
in  such  cases,  the  suppletory  oath  of  the  party  (juramentum 
suppletivum)  was  admitted  to  make  up  the  plena  probatio  neces- 
sary to  a  decree  in  his  favour.'    By  the  law  of  France,  too,  the 


In  some  Stages,  the  books  thus  admitted  are  only  those  of  shopkeepers, 
mechanics,  and  tradesmen,  those  of  other  persons,  snch  as  phmters,  scriveners, 
schoolmasters,  drc  being  rejected,  Geter  v.  Martin,  2  Bay,  173  ;  Pelzer  e. 
Cranston,  2  McO.  328  ;  Boyd  v,  Ladson,  4  McO.  76.  The  subject  of  the 
admission  of  the  party's  own  entries,  with  his  suppletory  oath,  in  the  several 
American  States,  is  very  elaborately  treated  in  a  note  to  the  American  Ed. 
of  Smith's  Lead.  Cas.,  voL  1,  p.  142,  in  43  Law  Library,  p.  223 — 245. 

»  Lodge  V.  Prichard,  3  De  Gex,  M.  &  Gord.  908,  per  Turner,  Ld.  J. 

'  16  &  16  Vict.,  c.  86,  §  54.  See  Lodge  v.  Prichard,  3  De  Gex,  M.  <fe 
Gord.  906  ;  Newberry  v.  Benson,  23  L.  J.,  Ch.,  1003,  coram  Lds.  Js.  ; 
Ewart  V.  Williams,  3  Drew.  21  ;  7  De  Gex,  M.  <b  Gord.  68,  S.  0.,  coram 
Lds.  Js.  '  Gr.  Ev.,  §  119,  verbatim. 

*  This  degree  of  proof  is  thus  defined  by  Mascardus  : — ''  Non  est  igno- 
randum  probationem  semiplenam  earn  esse,  per  quam  rei  gestee  fides  cdiqua 
fit  judici :  non  tamen  tanta  ut  jure  debeat  in  pronuncianda  sententia  eam 
sequL"     De  Prob.,  VoL  1,  Qucest.  11,  n.  1,  4. 

*  '<  Juramentum  (suppletivum)  defertur  ubicunque  actor  habet  pro  se — 
aUquas  oo^jecturas,  per  quas  judex  inducatur  ad  suspidonem  vel  ad  opinan- 
dum  pro  parte  actoris."  Mascardus,  De  Prob.,  VoL  3,  ConcL  1230,  n.  17. 
The  civilians,  however  they  may  differ  as  to  the  degree  of  credit  to  be  given 
to  books  of  acooimt,  concur  in  opinion,  that  they  are  entitled  to  considera- 
tion, at  the  discretion  of  the  judge.  They  furnish  at  least  the  canjecturcR 
mentioned  by  Mascardus  ;  and  their  admission  in  evidence,  with  the  supple. 
tory  oath  of  the  party,  is  thus  defended  by  Paul  Voet,  De  Statutis,  §  5^ 
cap.  2,  n.  9.  ''  An  ut  credatur  libris  rationom,  sen  registris  uti  loquuntur, 
mercatorum  et  artificum,  licet  probationibus  teetium  non  juventur?     Be- 
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books  of  merchants  and  tradesmen,  regularly  kept,  and  written 
from  day  to  day  without  any  blank,  when  the  tradesman  has  the 
reputation  of  probity,  constitute  a  semi-proof,  and  with  his 
suppletory  oath,  are  received  as  full  proof  to  establish  his 
demand.'  The  same  doctrine  is  familiar  in  the  law  of  Scotland, 
by  which  the  books  of  merchants  and  others,  if  kept  with  such  a 
reasonable  degree  of  regularity  as  to  be  satisfactory  to  the  Court, 
may  be  received  in  evidence,  the  party  being  allowed  to  give  his 
own  "oath  in  supplement"  of  such  imperfect  proof.  It  seems, 
however,  that  a  course  of  dealing,  or  other  "  pregnant  circum- 
stances," must  in  general  be  first  shown  by  evidence  aliunde, 
before  the  proof  can  be  regarded  as  amounting  to  that  degree  of 
semiplena  probatio,  which  may  be  rendered  complete  by  the  oath 
of  the  party.* 

§  643.  Especial  reference  is  here  made  to  these  laws,  because 
it  is  conceived  that  the  adoption  of  a  somewhat  similar  practice 
in  the  English  courts  of  common  law  would  prove  highly  bene- 
ficial ;  especially  in  cases  where  actions  are  brought  or  defended 
by  the  representatives  of  persons  deceased. 

Bpondeo,  quamvis  ezemplo  pemiciosum  ease  videatur,  quemque  sibi  privaU 
testatione,  aive  adnotatione  faceie  debitorem.  Quia  tamen  haec  est  merca- 
torum  cura  et  opera,  ut  debiti  et  crediti  rationes  diligenter  confidant.  Etiam 
in  eorum  foro  et  causis,  ex  sequo  et  bono  est  judicandum.  Insuper  non 
admifiso  aliquo  litium  acoelerandanun  remedio,  commerciorum  ordo  et  qsiib 
evertitur.  Neque  enim  omnes  prsesenti  peounia  merces  sibi  comparant, 
neque  cigusque  rei  venditioni  testes  adhiberi,  qui  pretia  merdam  novezint, 
aut  expedit,  aut  congruum  est.  Non  iniqnmn  videbitur  iUud  statatom,  quo 
domestids  talibus  instrumentis  additur  fides,  modo  aliquibus  adminicolis 
juventur."  See  also  Hertius,  De  CoUisione  Legum,  §  4,  n.  68  ;  Strykius, 
Tom.  7,  De  SemiplenA  Probat.  Bisp.  1,  cap.  4,  §  6  ;  Menochins,  De  Pre- 
sump.  lib.  2,  Presump.  67,  n.  20,  4Jklib.  3,  Presump.  63,  n.  12. 

»  Pothier  on  ObL,  Part  iv.  ch.  1,  art.  2,  §  4.  By  the  Code  NH>oleoD, 
merchants'  books  are  required  to  be  kept  in  a  particular  manner  theran 
prescribed,  and  none  others  are  admitted  in  evidence.  Code  de  Commetce, 
Liv.  1,  tit.  2,  art  8—12. 

*  Tait,  Ev.  273—277.  This  degree  of  proof  is  there  defined  as  "  not 
merely  a  suspicion, — ^but  such  evidence  as  produces  a  reasonable  belief^ 
though  not  complete  evidence."  See  also  2  Dickson,  Ev.,  §1179,  et  aeq.  ; 
Glassford,  Ev.  550  ;  Bell's  Dig.  of  Laws  of  Scot.  378,  898. 
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CHAPTER  XIII. 

DYING  DECLARATIONS. 

§  644.*  A  SIXTH  EXCEPTION  to  the  rule  rejecting  hearsay  evi- 
dence is  allowed  in  the  case  of  dying  declarations.  The  general 
principle  on  which  this  species  of  evidence  is  admitted,  was 
stated  by  Lord  Chief  Baron  Eyre  to  be  this — "that  they  are 
declarations  made  in  extremity  when  the  party  is  at  the  point  of 
death,  and  when  every  hope  of  this  world  is  gone ;  when  every 
motive  to  falsehood  is  silenced,  and  the  mind  is  induced  by  the 
most  powerful  considerations  to  speak  the  truth ;  a  situation  so 
solemn  and  so  awful  is  considered  by  the  law  as  creating  an 
obligation  equal  to  that  which  is  imposed  by  a  positive  oath  in  a 
court  of  justice/'  *  At  one  time  an  opinion  prevailed  that  this 
general  principle  warranted  the  admission  of  dying  declarations 
in  all  cases,  civil  and  criminal ; '  and  it  was  expressly  held,  by 
respectable  authorities,  that  the  dying  declarations  of  a  subscrib- 
ing witness  to  a  forged  instrument  were  admissible  to  impeach  it.^ 

*  Gr.  Ev.,  §  166,  in  part. 

'  R  9.  Woodcock,  1  Lea.  C.  C.  502  ;  R.  v.  Brummend,  id.  338.  Our 
great  poet,  in  King  John^  has  put  the  same  sentiment  into  the  mouth  of  the 
wounded  Melun,  who,  finding  himself  disbelieved  while  announcing  the 
intended  treachery  of  the  Dauphin  Lewis,  exclaims  : — 

*^  Have  I  not  hideous  death  within  my  view, 
Betaiuing  but  a  quantity  of  life  ; 
Which  bleeds  away,  even  as  a  form  of  wax 
Besolveth  from  his  figure  'gainst  the  fire  ? 
What  in  the  world  should  make  me  now  deceive, 
Since  I  must  lose  the  use  of  all  deceit  ? 
Why  should  I  then  be  false  ;   since  it  is  true 
That  I  must  die  here,  and  live  hence  by  truth  ?" — Act  5,  sc.  4. 
*  It  was  even  held  that  the  dying  declarations  of  a  pauper  respecting  his 
settlement  were  admissible,  though  that  question  involved  both  law  and  fact, 
R.    V.  Bury  St.  Edmonds,  Cald.  486  ;   Abbotun  v,  Dunswell,  2  Bott,  80. 
This  doctrine  is  now  properly  exploded.     See  R.  v.  Abergwilly,  2  East,  63  ; 
StolMot  V.  Dryden,  1  M.  <fe  W.  626. 

-•    Wright  V.  littier,  3  Burr.  1256  ;   1  W.  BL   349,  S.  0.,  per  Lord 
J^aJiififield ;  stating,  however,  as  reported  in  Blaokstone,  that  no  general  rule 
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A  contrary  doctrine  however  has  si&ce  prevailed ;  *  and  it  appears 
now  to  be  settled  law,  both  in  England  and  America,  that 
evidence  of  this  description  is  admissible  in  no  civil  case — 
and,  in  criminal  cases,  only  in  the  single  instance  of  homicide^ 
*'  where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  dying 
declaration."* 

§  645.  Thus,  on  a  trial  for  robbery,  the  dying  declaration  of 
the  party  robbed  has  been  rejected;'  and  where  a  prisoner  was 
indicted  for  administering  drugs  to  a  woman,  with  intent  to 
procure  abortion,  her  statements  in  extremis  were  held  to  be 
inadmissible.^  So,  where  a  party,  convicted  of  perjury,  had 
obtained  a  rule  nisi  for  a  new  trial,  and  pending  the  proceedings, 
had  shot  the  prosecutor,  the  Court  of  King's  Bench,  on  cause 
being  shown  against  the  rule,  rejected  the  affidavit  of  the  dying 
declarations  of  the  latter,  as  to  the  transaction  out  of  which  the 
prosecution  for  peijury  arose.'  After  stating  these  strong  cases, 
it  seems  scarcely  necessary  to  add,  that,  in  an  action  of  ejectment, 
the  Court  refused  to  receive  the  dying  declarations  of  a  servant  of 
the  party  last  seised,  as  to  the  relationship  of  such  party  with  the 
lessor  of  the  plaintiff ;  *  and  that  in  Ireland,  on  an  indictment  for 
murder,  the  prisoner  was  not  allowed  to  avail  himself  of  the  state- 
ment of  a  stranger,  who  on  his  death-bed  confessed  that  he  had 
committed  the  crime.'  Upon  one  occasion  the  judges  appear  to 
have  entrenched  somewhat  upon  this  rule ;  for  a  prisoner  being 

could  be  drawn  from  the  admission  of  the  evidence  in  that  particular  case  ; 
Anon,  per  Heath,  J.,  dted  with  apparent  approbation  by  Lord  EUanbOTongh, 
in  Aveson  v.  Lord  Kinnaird,  6  East,  195,  196,  and  in  Bishop  of  Doiham  «. 
Beaumont,  1  Camp.  210,  and  explained  by  Bayley,  J.,  in  Doe  v,  Bidgwmy, 
4  B.  <fe  A  55. 

*  See  Stobart  v.  Dryden,  1  M.  &  W.  624 — 627,  where  the  cases  died  in 
the  preceding  note  were  virtually  overruled.     See  ante,  §  508. 

«  R  V,  Mead,  2  B.  iJr  C.  608  ;  4  D.  &R  120,  S.  C.  ;  1  East,  P.  C.  353; 
Wilson  V,  Boerem,  15  Johns.  286.  '  R  v.  Lloyd,  4  C.  ^  P.  233. 

*  R  V,  Hutchinson,  2  B.  <fc  C.  608,  n.,  per  Bayley,  J.  Li  1  Ph.  Ev.  282, 
these  declarations  are  stated  to  have  been  held  admissible,  but  this  is  a 
mistake.  •  R  v.  Mead,  2  B.  <Sf  C.  605  ;  4  D.  ^  R  120,  S.  C. 

*  Doe  V.  Eidgway,  4  R  <fe  A.  53. 

'  R  r.  Gray,  Jr.  Cir.  Rep  76,  per  Torrens,  J. 
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indicted  for  poisoning  his  master,  and  it  appearing  that  a  maid- 
serrant  had  taken  some  of  the  same  poison,  and  died  in  con- 
sequence, her  dying  declarations  were  admitted  on  the  part  of 
the  prosecution,  apparently  on  the  ground  that  it  was  all  one 
transaction.^ 

§  646.*  The  reasons  for  thus  restricting  the  admission  of  this 
species  of  evidence  may  be, — first,  the  danger  of  perjury  in  fabri- 
cating declarations,  the  truth  or  falsehood  of  which  it  is  impossible 
to  ascertain, — secondly,  the  danger  of  letting  in  incomplete  state- 
ments, which,  though  true  as  far  as  they  go,  do  not  constitute 
"the  whole  truth," — and,  thirdly,  the  experienced  fact,  that 
implicit  reliance  cannot  in  all  cases  be  placed  on  the  declarations 
of  a  dying  person ;  for  his  body  may  have  survived  the  powers  of 
his  mind;'  or  his  recollection,  if  his  senses  are  not  impaired, 
may  not  be  perfect ;  or,  for  the  sake  of  ease,  and  to  be  rid  of  the 
importunity  of  those  around  him,  he  may  say  or  seem  to  say, 
whatever  they  choose  to  suggest.^  As  these,  or  the  like  con- 
siderations, are  thought  in  ordinary  cases  to  counterbalance  the 
force  of  the  general  principle  above  stated,  the  exception 
under  review  is  restricted  to  cases  of  homicide,  and  is  there 
recognised  on  the  sole  ground  of  public  necessity.  For  as 
it  often  happens,  that  no  third  person  was  present  as  an  eye- 
witness to  a  murder,  and  as  the  party  injured,  who  is  the  usual 
witness  in  other  cases  of  felony,  cannot  himself  be  called,  it 
follows  that  if  his  dying  declarations  could  not  be  received,  the 
murderer  might  often  escape  justice.*^  Still,  this  restriction 
applies  only  to  such  declarations  as  are  tendered  in  evidence 
merely  because  they   were   made  in  extremis;  for  where  they 


*  R  V.  Baker,  2  M.  dr  Bob.  53,  per  Coltman,  J.,  after  consulting  Parke, 
C  The  point  would  have  been  reserved  for  the  opinion  of  the  jndges,  but 
the  prisoner  was  acquitted.  '  Gr.  Ev.,  §  156,  in  part 

'  Thus,  in  King  John,  Prince  Henry  is  made  to  say  : — 

"  Death's  siege  is  now 
Against  the  mind,  the  which  he  pricks  and  wounds 
With  many  legions  of  strange  fantasies  ; 
Whidi,  in  their  throng  and  press  to  that  last  hold, 
Confound  themselves." — ^Act  5,  scene  7. 

*  Jackson  v.  Kniffen,  2  Johns.  31,  35,  per  Livingston,  J. 

*  1  East,  P.  C.  353  ;  2  Johns.  35. 
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constitute  part  of  the  res  gested,  or  come  within  the  exception  of 
declarations  against  interest,  or  the  like,  they  are  admissible  as 
in  other  cases ;  irrespective  of  the  fact,  that  the  declarant  was 
under  apprehension  of  death. 

§  647/  The  persons  whose  declarations  are  thus  admitted,  are 
considered  as  standing  in  the  same  situation  as  if  they  were 
sworn,  the  danger  of  impending  death  being  equivalent  to  the 
sanction  of  an  oath.  It  follows,  therefore,  that  where  the  declarant, 
if  living,  would  have  been  incompetent  to  testify  by  reason  of  infi* 
deUty.  imbecility  of  mind,  or  tender  age.  his  dying  declErations 
are  inadmissible.'  On  the  other  hand,  as  the  testimony  of  an 
accomplice  is  admissible  against  his  fellows,  the  dying  declara- 
tions of  a  felo  de  se  are  admissible  against  one  indicted  for 
assisting  the  deceased  in  his  self-murder.'  And  on  the  same 
ground,  when  a  husband  is  charged  with  the  murder  of  his  wife, 
or  a  wife  with  the  murder  of  her  husband,  the  dying  declaration 
of  the  deceased  will  be  received.* 

§  648.  It  is  essential  to  the  admissibility  of  these  declarations, 
first,  that  at  the  time  when  they  were  made  the  declarant  should 
have  been  in  actual  danger  of  death ;  secondly,  that  he  should 
then  have  had  a  fuU  apprehension  of  his  danger ;  and  lastiy,  that 
death  should  have  ensued.^  All  these  facts,  therefore,  must  be 
proved  to  the  satisfaction  of  the  judge  before  the  evidence  will  be 
received.*  It^  is  not,  however,  necessary  that  the  declarant  should 


>  Gr.  Ev.  §  157,  in  part. 

«  R.  r.  Pike,  3  C.  iJr  P.  598  ;  R.  v.  Drummond,  1  Lea.  C.  C.  338.  In 
this  last  case  the  declaration  of  an  attainted  convict  was  rejected.  Tliiii 
would  no  longer  be  a  ground  of  objection.     6^7  Vici,  c.  85,  §  1. 

*  R  V.  Tinckler,  1  East,  P.  C.  354. 

*  R  r.  Woodcock,  1  Lea.  C.  0.  500  ;  1  East,  P.  C.  354,  356,  &  C.  ; 
Stoop's  case,  Addis.  381. 

*  Sussex  Peer.,  11  CL  <fe  Fin.  108, 112,  per  Lord  Denman,  who  laid  down 
the  law  as  follows  : — '*  With  regard  to  declarations  made  by  persons  in 
extremis,  supposing  all  necessary  matters  concurred,  such  as  actual  danger, 
death  following  it,  and  a  full  apprehension,  at  the  time,  of  the  danger  and  of 
death,  such  declarations  can  be  received  in  evidence ;  but  all  tibese  Mng$ 
vMiOt  eoneur  to  render  such  declarations  admissible.  Such  evidence,  how- 
ever, ought  to  be  received  with  caution,  because  it  is  subject  to  no  croas- 
examination."  '  Ante,  §  22.  ^  Gr.  Ev.,  §  158,  in  part 
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have  stated  that  he  was  BpedSsing  under  a  sense  of  impending  deaths 
provided  it  satisfactorily  appears,  in  any  mode,  that  the  declara- 
tions were  really  made  under  that  sanction ;  as  for  instance,  if  the 
fact  can  be  reasonably  inferred  from  the  evident  danger  of  the 
declarant,  or  from  the  opinions  of  the  medical  or  other  attendants 
stated  to  him,  or  from  his  conduct,  such  as  settling  his  affairs, 
taking  leave  of  his  relations  and  friends,  giving  directions 
respecting  his  funeral,  receiving  extreme  tmction,  or  the  like.  In 
short,  all  the  circumstances  of  the  case  may  be  resorted  to,  in 
order  to  ascertain  the  state  of  the  declarant*s  mind.'  The  length 
of  time  which  elapsed  between  the  declaration  and  the  death  of 
the  declarant  furnishes  no  rule  for  the  admission  or  rejection 
of  the  testimony ;  though  in  the  absence  of  better  evidence,  it 
may  serve  as  one  of  the  exponents  of  the  deceased's  belief,  that 
his  recovery  was  or  was  not  impossible.  It  is  the  impression  of 
impending  death,  and  not  the  rapid  succession  of  death  in  point 
of  fact,  which  renders  the  testimony  admissible.  If,  therefore,  it 
appear  that  the  deceased,  at  the  time  of  the  declaration,  had  any 
expectation  or  hope  of  recovery,  however  slight  it  may  have  been, 
and  though  death  actually  ensued  within  an  hour  afterwards,  the 
declaration  will  be  inadmissible.'  On  the  other  hand,  a  firm 
belief  that  death  is  impending, — ^by  which  is  meant,  not,  as  was 
once  thought,'  that  it  will  almost  immediately  follow,  but  that  it 
will  happen  shortly  in  consequence  of  the  injury  sustained,* — will 


'  R  V.  Woodcock,  1  Lea.  C.  C.  503  ;  R  v.  John,  1  East,  P.  C.  357,  358  ; 
R.  V,  Bonner,  6  0.  &  P.  386 ;  R  v.  Van  Butchell,  id.  631  ;  R  v.  Mosley* 
1  Moo.  C.  C.  97  ;  R  v.  Spilsbury,  7  C.  <fe  P.  187,  per  Coleridge,  J. ;  R  r. 
Minton,  1  M'Nally,  Ev.  386  ;  R  v,  Scallan,  Craw,  .b  Dix,  Abr.  Cas.  340. 
See  R  «.  Nicolas,  6  Cox,  Cr.  Cas.  121  ;  R  r.  Qualter,  id.  357  ;  R  r. 
Perkins,  9  C.  <fe  P.  395  ;  2  Moo.  0.  C.  135,  S.  C. 

2  R  «.  Welbom,  1  East,  P.  C.  368  ;  R.  v,  Christie,  2  Russ.  C.  «fe  M. 
754  ;  R  V.  Hayward,  6  C.  <fc  P.  157,  160  ;  R  v,  Crockett,  4  id.  544  ;  R 
V.  Fagent,  7  id.  238  ;  R  v.  Mogson,  9  id.  418.  Where  the  words  were, 
'*  I  have  no  hope  of  recovering,  unless  it  be  the  will  of  God,"  R  v.  Murphy, 
Ir.  Cir.  Rep,  38,  per  Richards,  B.  ;  "I  think  myself  in  great  danger,"  R 
V.  Errington,  2  Lew.  C.  C.  148,  Held  insufficient.  See  R  v.  Howell,  1 
C.   A  Kir.  689  ;  1  Den.  C.  C.  1,  a  C. 

^  Per  Hullock,  B.,  in  R  v.  Van  Butchell,  3  C.  «fc  P.  629,  631. 
^  R  r.  Reaney,  1  Dears.  <fe  Bell,  161  ;  26  L.  J.,  M.  C,  43  ;  7  Cox,  Cr. 
Oas.  209,  S.  C. 
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suffice  to  render  the  statement  evidence,  though  the  sufferer  may 
chance  to  linger  on  for  some  days,  or  even  for  one  or  two  weeks/ 

§  649.  It  is  worthy  of  remark,  that  in  Scotland  it  is  immaterial, 
except  as  regards  the  weight  of  the  evidence,  whether  or  not  the 
declaration  be  made  under  the  impression  of  impending  death ; 
but  where  a  party  has  received  a  mortal  wound,  an  account  of 
the  matter  given  by  him  at  any  time  subsequent  to  the  injury 
will  be  admissible  in  the  event  of  his  death,  provided  it  were 
made  seriously  and  deliberately,  and  whilst  the  deceased  appeared 
to  be  aware  of  what  he  was  doing,  and  in  the  possession  of  his 
faculties.' 

§  650.'  The  declarations  of  the  deceased  are  admissible  only  at 
to  matters  to  which  he  would  have  been  competent  to  testify^  if 
sworn  in  the  cause.  They  must,  therefore,  in  general  narrate 
facts  only,  and  not  mere  opinions ;  *  and  they  must  be  confined 
to  what  is  relevant  to  the  issue.  But  it  is  not  necessary  that  the 
examination  of  the  deceased  should  have  been  conducted  after 
the  manner  of  interrogating  a  witness  in  the  cause,  though  any 
departure  from  this  mode  may  affect  the  credibility  of  the  declara- 
tions. Therefore,  in  general,  it  is  no  objection  to  their  admissibility, 
that  they  were  made  in  answer  to  leading  questions,  or  obtained 
by  earnest  solicitation.^  But  where  a  statement,  ready  written, 
was  brought  by  the  father  of  the  deceased  to  a  magistrate,  who 
accordingly  went  to  the  deceased  and  interrogated  her  as  to  its 

'  In  R.  o.  Woodcock,  1  Lea.  C.  0.  500,  the  declarations  were  made  two 
days  before  death  ;  in  E.  v.  Bonner,  6  C.  <S?  P.  386,  three  days ;  in  R^  r. 
Tinckler,  1  East,  P.  0.  354,  ten  days  ;  in  R  o.  Beaney,  1  Dears.  A  Bell, 
151  ;  26  L.  J.,  M.  0.,  43,  S.  C.  ;  7  Cox,  Cr.  Cas.  209,  S.  C.  ;  and  in  R  v. 
Mosley,  1  Moo.  C.  C.  97,  eleven  days  ;  yet  they  were  all  received.  In  R 
V.  Mosley  it  appeared  that  the  surgeon  did  not  think  the  case  bi^ieless, 
and  told  the  patient  so :  but  the  patient  thought  otherwise.  See  R  v. 
Howell,  1  C.  <fe  Kir.  689 ;  1  Den.  C.  0.  1,  S.  C. 

^  Alison's  Prac  Cr.  Law,  510 — 512,  604--607  ;  2  Hume  <m  Crimes, 
391 — 393  ;  1  Dickson,  Ev.  66,  67.  The  same  law  seems  to  have  i»nevailed 
in  England  a  century  ago.     See  R  o.Blandy,  18  How.  St.  Tr.  1137. 

'  Gr.  Ev.,  §  159,  in  part  *  R  v.  Sellers,  Car.  Cr.  K  233. 

'  R  V.  Fagent,  7  C  <fe  P.  238  ;  R  v.  Reason,  1  Stra.  499  ;  16  How. 
St  Tr.  1,  24,  et  seq.,  S.  C.  ;  Com.  v.  Vass,  3  Leigh,  R  786. 
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acy,  paragraph  by  paragraph,  it  was  rejected  in  Ireland  by 
ustice  Crampton,  who  observed  that  "  in  the  state  of  languor 
ich  dying  persons  generally  are,  their  assent  could  be  easily 
>  statements  which  they  never  intended  to  make,  if  they  were 
igeniously  interwoven  by  an  artful  person  with  statements 

were  actually  true ; "  and  his  lordship  added, ''  the  magis* 
ihoold  not  have  trusted  to  the  relation  of  a  third  person, 
lould  have  taken  down  the  deceased's  declaration  from  her 
ips,  or  at  least  have  had  it  taken  down  in  his  presence." ' 

the  declarations  have  been  properly  made,  the  right  to 
lem  in  evidence  is  not  restricted  to  the  prosecutor,  but  they 
daily  admissible  in  favour  of  the  accused.' 

1.'  Whatever  the  declaration  may  be,  it  must  be  complete  in 
for,  if  the  dying  man  appears  to  have  intended  to  qualify  it 
er  statements,  which  he  is  prevented  by  any  cause  from 
f,  it  will  not  be  received.^  Again,  it  has  been  held  in  one 
though  with  very  questionable  propriety  so  far  as  relates 
rejection  of  parol  evidence, — ^that  if  the  statement  were 
ted  to  writing  at  the  time  it  was  made,  this  writing  must 
duced,   or  its  non-production    accounted  for ;   and  that 

ft  copy,  nor  parol  evidence  of  the  declaration  can  be 
d  in  the  first  instance  to  supply  the  omission.^  But 
hree  declarations  had  been  made  at  different  times  on  the 
ly,  one  of  which  was  made  under  oath  to  a  magistrate,  and 

to  writing,  but  the  other  two  were  not,  it  was  held  that 
st  might  be  proved  by  parol,  though  the  written  statement 

produced."  If  the  deposition  of  the  deceased  has  been 
ider  any  of  the  statutes  on  that  subject,  and  is  inadmis- 
1  such,  for  want  of  compliance   with  some  of  the  legal 


Fitzgerald,  Ir.  Cir.  Rep.  168,  169. 

Scaife,  1  M.  <fe  Bob.  551 ;  2  Lew.  C.  0.  150,  S.  C.     The  same 
ilfl  in  ScotlancI,  2  Hume  on  Crimes,  393. 
Cv.,  §§  159  <fe  161,  in  part, 
gh,  R.  797. 

Gay,  7  C.  <fe  P.  230,  per  Coleridge,  J.   ;  R.  r.  Reason,  16  How. 

24,  et  seq.  ;  1  Sir.  499,  S.  C.     But  see  ante,  §  385. 
Reason,   16  How.  St  Tr.   1,  24,  et  seq.  ;  1  Str.  499,  S.  C, 
J.  dnbit     See  B.  v.  Scallan,  Craw.  <fe  Dix,  Abr.  Cas.  340. 

0  0 
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formaliiieB,  it  seems  that  it  may  still  be  treated  as  a  dying 
declaration,  if  made  in  extremis/ 

§  652."  Though  these  declarations,  when  deliberately  made 
under  a  solemn  sense  of  impending  death,  and  concerning  circum- 
stances wherein  the  deceased  is  not  likely  to  be  mistaken,  are 
entitled  to  great  weight,  if  precisely  identified ;  it  should  always 
be  recollected  that  the  accused  has  not  the  power  of  croBS-examina- 
tion, — a  power  quite  as  essential  to  the  eliciting  of  the  truth  as 
the  obligation  of  an  oath  can  be ; — and  that  where  a  witness  has 
not  a  deep  sense  of  accountability  to  his  Maker,  feelings  of  anger 
or  revenge^  or,  in  the  case  of  mutual  conflict,  the  natural  desire 
of  screening  his  own  misconduct,  may  affect  the  accuracy  of  his 
statements,  and  give  a  false  colouring  to  the  whole  transaction. 
Moreover,  the  particulars  of  the  violence  to  which  the  deceased 
has  spoken  are  likely  to  have  occurred  under  circumstances  of 
confusion  and  surprise,  calculated  to  prevent  their  being  accu* 
rately  observed,  and  leading  both  to  mistakes  as  to  the  identity  of 
persons,  and  to  the  omission  of  facts  essentially  important  to  the 
completeness  and  truth  of  the  narrative.* 

>  R  V.  Woodcock,  1  Lea.  C.  C.  502  ;  R.  v.  Callaghan,  McNally's  Ev.  385. 

->  Gr.  £y.,  §  162,  in  great  part. 

'  Jackson  v.  Kniffen,  2  Johns.  35,  36,  per  Livingston,  J.  ;  R.  v.  Aahton, 
2  Lew.  C.  C.  147,  per  Alderson,  B.  See  also  Mr.  Evans's  obsorvatioDs  on 
the  great  caution  to  be  observed  in  the  use  of  this  kind  of  evidence,  in  2 
Poth.  Obi  255  (293) ;  2  St.  Ev.  367,  and  1  Ph.  Ev.  292. 
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CHAPTER  XIV. 

ADMISSIONS. 

53.*  Under  the  head  of  exceptions  to  the  rule  rejecting  hear- 
vidence,  it  has  been  usual  to  treat  of  admissiona  and  con- 
18;  considering  them  as  declarations  against  interest,  and 
ore,  as  probably  true.  But  in  regard  to  many  admissions, 
pecially  those  implied  from  conduct  and  assumed  character, 
lot  be  supposed  that  the  party,  at  the  time  of  the  principal 
ition  or  act,  believed  himself  to  be  speaking  or  acting 
his  own  interest ;  but  often  the  contrary.  Such  evidence 
therefore,  more  properly  admissible  as  a  svhatitute  for  the 
y  and  legal  proof  ;'^  either  in  virtue  of  the  direct  consent 
iver  of  the  party,  as  in  the  case  of  explicit  and  solemn 
>ns,  or  on  grounds  of  public  policy  and  convenience,  as  in 
)  of  those  implied  from  assumed  character,  acquiescence, 
uct.  In  this  light  confessions  and  admissions  are 
by  the  Boman  law,  as  stated  by  Mascardus.  Illvd 
primis,  ut  hinc  potisaimvm  exordiar,  non  eat  ignorandvm, 
confesaioni  inter  probationum  apeciea  locum  in  praaentia 
iia  ;  cwncti  tamenfere  Dd.  unanimea  aunt  arbitratiy  ipaam 
e  ah  onere  probandi  relevationem,  quam  propria  proba- 
Many  admissions,  however,  being  made  by  third  persons, 
able  on  mixed  grounds ;  partly  as  belonging  to  the  res 


,  §  169,  verbatim. 

rhen  the  admissions  of  a  party  with  respect  to  written  instru- 

be  substituted  for  the  ordinary  proof  of  such  instruments  by 

don,  see  ante,  §§  381 — 884. 

,  de  Prob.  vol.  i.  queest.  7,  n.  1,  10,  1 1 ;  Menochius  de  PraBsump. 

61,  n.  6  ;  Alciatus  de  Pnesiunp.  pars  2,  n.  4.  The  Boman 
shes  "with  great  clearness  and  precision,  between  confessions 
m,  and  confessions  in  judicio  ;  treating  the  former  as  of  very 
a  of  no  weight,  unless  corroborated,  and  the  latter  as  generally, 

condnaive,  even  to  the  overthrow  of  the  presumptio  juris  et 

constituting  an  exception  to  the  conclusiveness  of  this  class  of 

0  Q  2 
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gestfie,  partly  as  made  against  the  interest  of  the  person  making 
them,  and  partly  because  of  some  privity  with  him  against  whom 
they  are  offered  in  evidence. 

§  654.*  In  our  law,  the  term  admissimi  is  usually  applied  ioctvU 
transactions^  and  to  those  matters  of  fact,  in  criminal  cases,  which 
do  not  involve  criminal  intent ; '  the  term  confession  being  gene- 
rally restricted  to  acknotvledgments  of  guilt  This  distinction  will 
be  better  understood  by  an  example.  Thus,  on  the  trial  of  Lord 
Melville,  who  was  charged,  amongst  other  things,  with  criminal 
misapplication  of  moneys  received  from  the  Exchequer,  the 
admission  of  his  agent  and  authorised  receiver  was  held  sufficient 
proof  of  the  fact  of  such  agent  having  received  the  public  money ; 
though  had  such  admission  been  tendered  in  evidence  to  establish 
the  charge  of  any  misapplication  of  the  money  by  the  noble 
defendant,  it  would  clearly  have  been  rejected.  The  law  was 
thus  stated  by  Lord  Chancellor  Erskine.  ''  This  first  step  in  the 
proof"  (namely,  the  receipt  of  the  money  by  the  agent,)  ''must 
advance  by  evidence  applicable  alike  to  civil,  as  to  criminal  cases ; 
for  a  fact  must  be  established  by  the  same  evidence,  whether  it 
is  to  be  followed  by  a  criminal  or  civil  consequence;  but  it  is 
a  totally  different  question,  in  the  consideration  of  criminal  as 
distinguished  from  civil  justice,  how  the  noble  person  now  on 
trial  may  be  affected  by  the  fact  when  so  established.  The 
receipt  by  the  paymaster  would  in  itself  involve  him  civilly,  but 
could  by  no  possibility  convict  him  of  a  crime."  * 

§  655.*  As  the  rules  of  evidence,  respectively  applicable  to 
admissions  and  confessions,  differ  in  some  respects,  the  two 
subjects  will  be  discussed  in  separate  chapters.    And  with  regard 


presomptionB.     But  to  give  a  coiifeBsioii  this  effect,  oertain  UuDgs  are  esseii- 
tial,  which  Mascardus  cites  out  of  Tancred  : — 

''  Major,  spont^,  sdeiis,  contra  se,  ubi  jus  fit ; 
Nee  natura,  favor,  lis,  jusve  repugnet,  et  hostis." 
Mascard.  ub.  supr.  n.  15,  Vid.  Dig.  lib.  42,  tit.  2,  de  confessis.    Cod.  lib.  7y 
tit.  59  ;  Van  Leeuwen's  Comm.,  book  v.  ch.  21. 
*  Qr.  Ev.,  §  170,  almost  verbatim. 
»  Lord  Melville's  trial,  29  How.  St.  Tr.  746—764. 
'  29  How.  St.  Tr.  764.  *  Qr.  Ev.,  §  201,  in  great  part. 
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MISSIONS,  ike  first  nUe^  which  is  important  to  be  borne  in 
is,  that  the  whole  statement  containing  the  admission  must 
n  together;  for  though  some  part  of  it  may  be  favourable 
party,  and  the  object  is  only  to  ascertain  what  he  has 
ed  against  himself,  and  what  may  therefore  be  presumed 
rue ;  yet,  unless  the  whole  is  received,  the  true  meaning 
)art,  which  is  evidence  against  him,  cannot  be  ascertained.' 
)ugh  the  whole  of  what  he  said  at  the  same  time,  and 
to  the  same  subject,  must  be  given  in  evidence,  it  does 
3w  that  all  the  parts  of  the  statement  should  be  regarded 
ly  deserving  of  credit ;  but  the  jury  must  consider,  under 
umstances,  how  much  of  the  entire  statement  they  deem 
){  belief,  including  as  well  the  facts  asserted  by  the  pai-ty 
?n  favour,  as  those  making  against  him.' 

This  rule,  simple  as  it  appears,  is  not  without  difficulty 
actical  application ;  and  it  will  therefore  be  convenient 

refer  to  a  few  of  the  leading  decisions  on  the  subject. 

the  rule  appUes  equaUy  to  written,  as  to  verbal,  admis- 
id,  consequently,  where  a  defendant  has  rendered  a 
d  creditor  account  to  the  plaintiff,  which  the  latter 
in  proof  of  his  demand,  it  will  be  equally  admissible 
e  of  the  defendant's  set-off;^  though  the  plaintiff  will 
rty,  while  relying  on  the  creditor  side  of  the  account, 
h  items  which  appear  on  the  debtor  side/  Where, 
>  an  action  on  an  attorney's  bill  of  costs,  the  defendant 

set-off,  and  put  in  an  account  furnished  to  him  by  the 
I  which  the  plaintiff  credited  himself  for  the  amount  of 
id  debited  himself  for  the  amount  of  goods  sold,  the 
I  that  the  defendant  could  not  exclude  from  the  con- 


V.  Austen,  2  D.  <fe  Ry.  361,  per  Abbott,  C.  J.  ;  Fletcher  v. 
I  &  P.  566,  per  id.  ;  Cobbett  v.  Grey,  4  Ex.  R.  729. 
r.  Wbodbridge,  2  Doug.  788,  per  Lord  Mansfield ;  Smith  v, 
l7  M.  259,  per  Best,  C.  J.,  Cray  v.  Halls,  cited  id.  258,  per 
See  also  Whitwell  v,  Wyer,  11  Mass.  6,  10  ;  Garey  v,  Nichol- 
«  350  ;  Kelsey  v.  Bush,  2  Hill,  R.  440. 

Blaokbum,  5  Taunt.  245. 

ftvory,  2  Bing.  N.  C.  145  ;  2  Sc.  199,  S.  C.     See  Moorhouse 
De  €^ex  As  Sm.  307. 
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sideration  of  the  jury  so  much  of  the  account  as  related  to  the 
bill  of  costs,  on  the  ground  that  no  signed  bill  had  been  delivered ; 
because  the  non-delivery  of  a  signed  bill  does  not  bar  the  debt ; 
but  merely,  if  insisted  on,  prevents  its  recovery  by  action.' 

§  657.  If  the  admission  be  contained  in  an  affidavit,  a  written 
examination,'  a  signed  pleading,^  an  answer  in  Chancery,  or  other 
document  complete  in  itself,  the  whole  document  must  be  read, 
though  the  jury  need  not  give  equal  credit  to  every  part  of  it,  and 
will  frequently  lend  an  academic  faith  to  such  portions  as  make  in 
favour  of  the  declarant.*  So  stringent  is  this  rule,  that  where,  on 
exceptions  taken,  a  second  answer  to  a  bill  in  equity  had  been  sent 
in,  the  defendant  was  allowed  to  insist  upon  having  that  also  read, 
in  order  to  explain  what  he  had  sworn  in  his  first  answer.*  It  has 
also  been  held  that  a  party,  against  whom  an  answer  in  Chancery  is 
produced,  may  have  the  whole  bill  read  as  part  of  his  adversary's 
case,  on  the  ground  that  this  is  like  the  ordinary  case  of  a  conver* 
sation,  where  the  answers  of  a  party  cannot  be  given  in  evidence 
against  him  without  also  proving  the  questions  which  drew  forth 
the  answers.®  The  jury,  however,  will  in  such  case  be  warned, 
that  the  statements  in  the  bill  are  not  admissions  of  the  &ct6 
contained  therein,  it  being  notorious  that  allegations,  not  con* 
sistent  with  fact,  are  frequently  introduced  into  a  bill,  for  the  sole 
purpose  of  eliciting  truth  from  the  opposite  party.' 

§  668.  In  Goss  t\  Quinton,"  where  the  plaintiffs,  who   were 


^  Harrison  v.  Turner,  10  Q.  B.  482. 

-  In  Prinoe  t?.  Samo,  7  A.  <b  B.  630,  Coleridge,  J.,  asked  whether  the 
question  had  ever  been  decided  as  to  depositions  7  To  which  the  counsel 
replied,  that  no  express  decision  had  been  found. 

'  Marianski  v.  Cairns,  1  Macq.  Sc.  Cas.  H.  of  L.  212.  In  the  courts  of 
common  law  at  Westminster  no  pleadings  are  now  signed,  16  it  16  Vict, 
c.  76,  §  85. 

•  Bermon  v.  Woodbridge,  2  Doug.  788,  per  Lord  Mansfield  ;  Blount  t. 
Burrow,  4  Brown,  C.  C.  75,  per  Lord  Hardwicke  ;  BaUdon  v.  Walton,  1 
Ex.  R  617  ;  Percival  t?.  Caney,  4  De  Gex  4r  Sm.  623,  624,  per  Kni^i 
Bruce,  V.  C. 

•  R  D.Carr,  1  Sid.  418  ;  B.  N.  P.  237  j  Lord  Bath  v.  Bathersea,  6  Mod. 
10  ;  Lynch  v.  Clerke,  3  Salk.  154. 

•  Pennell  v,  Meyer,  2  M.  &  Rob.  98,  per  Tindal,  C.  J.  ;  8  C.  &  P.  470,  S.  C. 
"  W-  *  3  M.  &  Gr.  825. 
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lees  of  a  bankrapt,  gave  in  evidence  an  examination  of  the 
lant  before  the  commissioners,  as  proof  that  he  had  taken 
1  property,  the  Court  held  that  they  thereby  made  his  cross- 
[lation  evidence  in  the  cause  ;  and  as,  in  this  cross*examina- 
be  defendant  had  stated  that  he  had  purchased  the  property 
a  written  agreement,  a  copy  of  which  was  entered  as  part  of 
iwer,  this  statement  was  considered  as  some  evidence  on  his 
of  the  agreement  and  its  contents ;  and  that  too,  though  the 
;  of  the  document  was  not  accounted  for,  nor  had  notice  been 
>  the  plaintiffs  to  produce  it.  So,  where  a  magistrate  was 
trespass  for  assault  and  false  imprisonment,  the  warrant  of 
[nent  put  in  evidence  by  the  plaintiff  was  held  to  be  admis- 
behalf  of  the  defendant  as  proof  of  the  information  recited 
ind  in  an  action  against  a  sheriff,  where  an  undersheriff  s 
IS  produced  by  the  plaintiff  to  affect  the  defendant,  it  was 
e  some  evidence  also  of  certain  facts  stated  therein,  which 
3  excuse  the  sheriff.* 

The  case  of  Bessey  v.  Windham*  purports- to  have  been 
5n  the  same  principle.  There,  in  order  to  Ax  a  sheriff 
ion  of  trespass,  the  plaintiff  put  in  the  warrant  under 
3  seizure  was  made ;  and  as  this  recited  the  writ  of 
e  Court  of  Queen's  Bench  held  that  it  was  some  evi- 
bhe  writ,  and  consequentiy  that  it  tended  to  protect  the 
1  showing  that  the  seizure  was  made  by  the  authority 
7,  The  Court  of  Common  Pleas,  however,  on  a  more 
asion,'*  has  questioned  this  decision,  on  the  ground  that 
it  was  offered  in  evidence,  not  as  proof  of  the  facts 
it,  but  merely  to  show  that  the  sheriff  had  ordered  the 
uestion  to  be  seized.    And  it  seems  to  be  now  tolerably 

several  authorities,  that  where  a  sheriff  or  bailiff  seeks 
.  seizure  as  against  any  party  but  the  execution  debtor, 
educe   both  the  writ  of  execution  and  the  judgment, 

V.  Sparke,  22  L.  J.,  M.  C,  67  ;   1  E.  &  B.  471,  S.  C.     This 
overrole  Stephens  v,  Clark,  2  M.  <fe  Rob.  435,  per  CressweU,  J. 

?.  Hayton,  6  L.  J.,  K,  B.  (0.  S.),  231,  recognised  in  Bessey  v, 

Q.  B.  172. 

166.       See  Ogden  v.  Hesketh,  2  0.  <b  Kir.  772. 

Morris,  11  Com.  B.  1015. 
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and  he  cannot  be  relieved  from  offering  such  proof,  by  any  recital 
in  the  warrant  which  his  opponent  may  put  in  evidence.* 

§  660.  The  rule  requiring  the  whole  statement  containing  the 
admission  to  be  taken  together,  prevails  to  a  considerable  extent  in 
equity ;  and  therefore,  where  a  defendant  had  been  examined  on  two 
days  before  commissioners  of  the  court  of  bankruptcy,  and  the 
plaintiff  read  the  examination  taken  on  the  first  day,  he  was  com* 
pelled  to  read  that  also,  which  was  taken  on  the  second  day;'  and 
where  a  plaintiff  in  equity  read  that  part  of  the  defendant's  account* 
book,  which  charged  the  latter,  the  defendant  was  allowed  to  read  the 
discharging  part  as  evidence  for  himself.'  With  respect,  however, 
to  cmswers  Kad.  exaviinationa  in  Chancery,  the  equity  rule  is  far 
less  comprehensive  than  that  which  is  recognised  at  common  law; 
and  although,  if  a  party  in  equity  admits  in  his  examination  or 
answer,  that  he  received  a  sum,  and  then  adds  in  the  same  sentence 
that  he  immediately  paid  it  away, — or  if  he  states  in  a  still  more 
general  form,  that  a  person  gave  him  1001.  as  a  present, — the  charge 
and  the  discharge  will  be  so  blended  together,  that  the  one  will 
not  be  admissible  without  the  other  ;*  still,  if  he  once  admits  the 
receipt  of  money  as  an  independent  fact,  he  cannot  refer  to  other 
parts  of  his  examination  or  answer,  much  less  to  affidavits  sworn 
by  him,  or  to  schedules  attached  to  his  answer,  for  the  purpose  of 
showing  that  he  has  liquidated  the  amount  so  admitted  to  have 
been  received,  by  separate  and  independent  payments.*  So,  if  a 
plaintiff  reads  a  passage  in  the  answer  as  evidence  of  a  particular 
fact,  the  defendant  cannot  read  other  parts,  even  though  gnunma- 
tically  connected  with  such  passage  by  conjunctive  particles,  unless 
they  be  really  explanatory  of  its  meaning;*  and  if,  in  order  to 

>  White  V.  Morris,  11  Com.  B.  1015 ;  Glave  v.  Wentirorth,  6  Q.  B.  173,  d. 
per  Parke,  B. ;  Martin  v,  Podger,  5  Burr.  2631 ;  Lake  v,  Billera,  1  Ld.  Raym. 
733.  ^  Smith  v.  Biggs,  5  Sim.  391,  per  Shadwell,  V.  G. 

'  Garter  r.  Lord  Goleraine,  dted  in  2  Ball  &  Beat.  384  ;  Blount  v.  Bmroir, 
4  Brown,  C.  G.  75,  per  Lord  Hardwicke. 

'*  Ridgeway  t*.  Darwin,  7  Ves.  404,  per  Lord  Eldon  ;  Thompeon  v,  Lambe, 
id.  588,  per  id.  ;  Bobinson  v,  Scotney,  19  id.  584,  per  Sir  William  Gimnt, 
M.  R  ;  B.  N.  P.  237.  See  also  Awdley  v.  Awdley,  2  Yem.  194  ;  Hampton 
V.  Spencer,  id.  288 ;  Freeman  v.  Tatham,  5  Hare,  329. 

'  Gases  cited  in  last  note. 

*  Davis  V.  Spurling,  1  Buss.  &  My].  68,  per  Leach,  M.  R 
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tand  the  sense  of  the  passage  on  which  the  plaintiff  relies, 
cessary  to  read  on  the  part  of  the  defendant  other  portions 
answer,  still  these  portions  will  be  evidence  only  so  far  as 
}  explanatory ;  and  any  new  facts  introduced  therein,  though 
ediately  connected  with  the  parts  admitted  as  to  be  inca- 
f  substraction,  will  be  considered  as  not  read.*  This  rule 
0  have  been  adopted  in  consequence  of  the  subtle  contriv- 
f  equity  draftsmen,  whose  skill  formerly  consisted  in  so 
tically  blending  important  points  of  the  defendant's  case 
missions  that  could  not  be  withheld,  as  to  render  it 
y  that  both  should  be  read  in  conjunction,  and  thus  to 
eir  client's  case  by  means  of  his  own  unsupported  state* 
The  oats  and  tares  were  reaped  together. 

Though  the  whole  of  a  document  may,  at  common  law, 
)y  the  one  party,  where  the  other  has  already  put  in  evi- 
)artial  extract,  this  rule  will  not  warrant  the  reading  of 
ntries  in  an  account-book,'  or  distinct  paragraphs  in  a 
r,"  unconnected  with  the  particular  entry  or  paragraph 
by  the  opponent ;  nor  will  it  render  admissible  bundles 
dings  in  bankruptcy,  entries  in  coi*poration  books,  or 
of  copies  of  letters  inserted  in  a  letter-book,  merely 
he  adversary  has  read  therefrom  one  or  more  papers,  or 
'  letters.*  If,  indeed,  the  extracts  put  in  expressly  refer 
ocoments,  these  may  be  read  also ;  but  the  mere  fact,  that 
lingportions  of  the  papers  or  books  may  throw  light  on  the 
ted  by  the  opposite  party,  will  not  be  sufficient  to  warrant 
ssion ;  for  such'party  is  not  bound  to  know  whether  they 
;  and,  moreover,  the  light  may  be  a  false  one.* 

he  same  rule  prevails  in  the  case  of  a  conversation^  in 
ral  distinct  matters  have  been  discussed ;  and  although 
me  time  held  on  high  authority,  that  if  a  witness  were 
as  to  a  statement  made  by  an  adverse  party,  such  party 

r.  Qillard)  3  Buss.  156,  per  Lord  Eldon. 

Sv.  13.  '  Catt  V,  Howard,  3  Stark.  R  6,  per  Abbott,  C.  J. 

Ouseley,  1  H.  4r  N.  1. 

Buchanan,  10  A.  <k  E.  598  ;  2  M.  <k  Bob.  90,  S.  C. 
605,  per  Lord  Denman. 
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might  lay  before  the  Court  the  whole  which  was  said  by  him  in 
the  same  conversation,  even  matter  not  properly  connected  with 
the  statement  deposed  to,  provided  only  that  it  related  to  the 
subject-matter  of  the  suit; '  yet  a  sense  of  the  extreme  injustice 
that  might  result  from  allowing  such  a  course  of  proceeding,  has 
induced  the  Courts,  in  later  times,  to  adopt  a  stricter  rule ;  and  if 
a  part  of  a  conversation  is  now  relied  on  as  an  admission,  the 
adverse  party  can  give  in  evidence  only  so  much  of  the  same  con- 
versation as  may  explain  or  qualify  the  matter  already  before  the 
Court.'  The  case  in  which  the  Court  of  Queen's  Bench  came  to 
this  decision  admirably  illustrates  its  propriety  and  justice.  It 
was  an  action  against  the  defendant  for  having  maliciously  arrested 
the  plaintiff  for  debt,  the  plaintiff  contending  that  the  advance  had 
been  a  gift  and  not  a  loan.  A  witness  for  the  plaintiff  acknow- 
ledged on  cross-examination,  that  he  had  heard  the  plaintiff  admit 
on  oath,  that  he  had  repeatedly  been  insolvent,  and  had  been  re- 
manded by  the  Court ;  whereupon  he  was  asked  in  re-examination 
whether  the  plaintiff  had  not,  on  the  same  occasion,  expressly  stated 
that  the  money  was  given,  and  not  lent.  The  Court,  in  holding 
that  the  answer  to  this  question  was  not  evidence,  observed,  that 
if  it  were,  "the  jury  would  be  bound  to  consider  it,  and  might 
give  full  effect  to  it,  and  thus  award  large  damages  for  an  iigury, 
of  which  no  particle  of  proof  could  be  found  but  the  plaintiff's  own 
assertion ;"  and  they  added,  that  "  the  reason  of  the  thing  would 
rather  go  to  exclude  the  statements  of  a  party  making  declarations 
which  cannot  be  disinterested.''* 

§  668.  With  regard  to  letters,  it  has  been  held  that  a  party  may 
put  in  such  as  were  written  by  his  opponent,  without  producing 
those  to  which  they  were  answers,  or  calling  for  their  production ; 
because  in  such  case,  the  letters  to  which  those  put  in  were  answers 
are  in  the  adversary's  hands,  and  he  may  produce  them,  if  he 
thinks  them  necessary  to  explain  the  transaction.^  But  if  a 
plaintiff  puts  in  a  letter  by  the  defendant,  on  the  back  of  which  is 


^  The  Queen's  case,  2  B.  <fe  B.  297>  298,  per  Abbott,  C.  J. 
=  Prince  «.  Samo,  7  A.  &  K  627,  634,  636.  *  Id. 

*  Lord  Barrymore  v,  Taylor,  1  Esp.  326|  per  Lord  Kenyon  ;  De  Medina 
*.  Owen,  3  C.  <b  Kir.  72,  per  Parke,  B. 
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hing  written  by  himself,  the  defendant  is  entitled  to  have 
bole  read;'  and  where  a  defendant  laid  before  the  Court 
I  letters  between  himself  and  the  plaintiff,  he  was  allowed  to 
reply  of  his  own  to  the  last  letter  of  the  plaintiff,  it  being 
ered  as  a  part  of  an  enture  correspondence.' 

L  Questions  not  unfreqnently  arise  as  to  the  admissibility 
;rs,  account-books,  &c.,  which  are  tendered  as  admissions, 
3  where  their  existence  or  contents  have  been  discovered 
ns  of  a  compulsory  examination  or  answer  of  the  party, 
n  previous  bankruptcy  proceedings,  or  in  a  Chancery  suit ; 
is  often  contended  in  such  cases  that  the  documents 
be  read,  without  first  producing  the  examination  or  answer. 
3  or  two  occasions  at  Nisi  Prius,  this  objection  has 
d;'  but  the  judges  in  Banc  have  since  decided  that, 
r  the  correct  doctrine  may  be  with  respect  to  documents 
to  in  an  examination  or  answer,  and  actually  annexed 
no  rule  of  law  will,  in  other  cases,  compel  a  party 
the  document  on  which  he  relies  as  part  of  a  pre- 
camination  or  answer/  ''It  was  surmised,"  said  Lord 
,  while  pronouncing  the  judgment  of  the  Court  in  Sturge 
man,  "  that  an  unfair  advantage  had  been  taken  of  the 
t  in  obtaining  a  knowledge  of  these  letters  through  a 
hancery,  and  then  producing  them  without  the  answer, 
ly  have  greatly  qualified  and  altered  their  effect.  But  I 
link  that  a  judge  at  Nisi  Frius  has  any  thing  to  do  with 
isideratiens :  he  is  to  inquire  only  whether  due  notice 
L  given ;  whether  the  documents  have  been  proved  to 
lether  copies  are  well  proved."' 

Lord    Tenterden  has  even  expressed  a  doubt  whether, 
(rent   of  a  document  being  annexed  to  an  answer  in 

ih  V.  Dodd,  5  C.  &  P.  238,  per  Taunton,  J. 
Pay,  7  C.  <fc  P.  706,  per  Park,  J. 

9.    Camsew,  3  0.  &  F,  99,  per  Lord  Tenterden  ;    Holland  v. 
',  ^  P.  36,  per  Alderson,  B. 

.  Champion,  2  B«  <Sr  Ad.  284  ;  Sturge  i^.  Buchanan,  10  A.  <fe  E. 

^  10  A.  <Se  E.  605. 
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Chancery,  the  answer  need  be  read,  if  it  have  no  connexion  with 
the  cause  hx  which  the  document  is  produced.*  If,  however,  the 
letter  in  question  be  not  written  by  the  party  against  whom  it  is 
offered,  though  contained  in  the  schedule  of  his  answer  in  Chan- 
cery, and  if  it  be  merely  used  against  him,  as  raising  an  inference 
from  possession  that  he  knew  of  its  contents,  and  had  acted  upon 
it,  common  fairness  seems  to  dictate,  in  conformity  with  a  decision 
of  Chief  Justice  Tindal,'  that  the  letter  should  not  be  read  with- 
out the  answer ;  for  the  answer  of  the  party  might  contain  such 
an  explanation  of  the  circumstances  under  which  the  letter  came 
into  his  possession,  as  also  such  a  contradiction  of  any  passages 
in  it  which  seemed  to  bear  against  his  rights,  as  utterly  to  neu- 
tralise its  effect.  If  a  party,  while  making  a  verbal  admissioo, 
refers  to  a  written  paper,  without  which  the  admission  is  incom- 
plete, the  paper  should  be  produced,  before  the  statement  can  be 
used  as  evidence  against  him.' 

§  666.^  Where  the  admission,  whether  oral  or  in  writing,  con- 
tains matters  stated  as  mere  hearsay^  it  may  be  questionable 
whether  such  matters  can  be  received  in  evidence.  If  tendered 
against  the  party  making  the  statement,  they  are  clearly  entitled 
to  very  little  weight,  and  unless  coupled  with  a  further  admission, 
that  he  believes  them  to  be  true,  they  would  seem,  like  hearsay 
declarations  against  interest,*  to  be  inadmissible.  But  does  the 
same  rule  hold,  when  they  are  offered  in  favour  of  the  party 
making  the  admission,  as  tending  to  explain  the  statement  which 
tells  against  him?  Mr.  Justice  Chambre  thinks  that  it  does, 
and  contends  that  where  one  party  reads  a  part  of  the  answer 
which  his  opponent  has  put  in  to  a  bill  filed  for  discovery, 
"he  does  not  thereby  admit  as  evidence  all  the  facts,  which 
may  happen  to  have  been  stated  by  way  of  hearsay  only."* 
Notwithstanding  this  authority,  it  may  perhaps  be  urged  with 

'  Long  V.  Champion,  2  R  &  Ad.  286. 
'  Hewitt  V.  Piggott,  6  0.  ife  P.  76,  77. 

'  Jacob  V.  lindflay,  1  East,  460  ;  Falconer  v.  Hanson,  1  Gamp.  171 ;  1 
Ph,  Bv.  341.  *  Gr.  Ef.,  §  202,  in  part 

'  Ld.  Trimlestown  v.  Kemmis,  9  CL  <Sr  Fin.  780,  784—786  ;  ante,  §  618. 
«  Roe  V,  Ferrare,  2  B.  *  P.  548. 
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M 

3,  that,  since  the  answer  is  offered  as  the  admission  of  the 
gainst  whom  it  is  read,  the  whole  should  be  laid  before  the 
or  the  purpose  of  showing  under  what  impressions  the 
ion  was  made,  though  some  parts  of  it  be  only  stated  upon 
r  and  belief. 

^  The  rule  requiring  the  whole  admission  to  be  taken 
r  is  so  important,  that  the  judge  will  do  well  to  explain 
I7  to  the  jury  its  bearing  and  extent,  whenever  any  portion 
tatement  is  favourable  to  the  party  against  whom  it  is  read ; 
neglecting  to  do  so  in  a  case  where  it  is  clear  that  the  jury, 
took  the  whole  into  their  consideration,  will  not  amount  to 
misdirection  as  to  warrant  a  new  trial.* 

.  A  second  rule  respecting  admissions  is  that  they  are 

le  in  evidence  though  they  relate  to  the  contents  of  a  written 

mtf  even  when  such  contents  are  directly  in  issue ;  *  but 

ule  has  already  been  discussed,  it  is  needless  to  do  more 

>lac6  than  thus  shortly  to  refer  to  it.^     Courts  of  equity 

e  a  third  rule,  in  rejecting,  or,  at  least,  in  placing  no 

upon,  any  i*er6al  admissions  or  declarations  of  the  parties, 

^e  not  put  directly  in  isstie  by  the  pleadings,  and  which, 

mtljf  have  not  been  open  to  explanation  or  disproof/ 

trine  rests  upon  the  ground,  that  the  reception  of  such 

would  facilitate  the  production  of  false  testimony ; '  and 

it  does  not  strictl}'^  extend  to  written  admissions,  yet 

of  their  not  being  put  in  issue  by  the  pleadings  will 

detract  from  their  weight,  as  the  party  against  whom 

offered  in  evidence  will,  in  such  case,  have  had  no 

ity  of  explaining  them/ 


un  V.  Osborne,  6  M.  iS:  Gr.  771. 

ie  V.  Pooley,  6  M.  <fc  W.  664. 

§§  381 — 384.     See  also  ante,  §  384,  as  to  the  admissibility  of  a 

lis. 

V.  Chambers,  6  CL  <k  Fin.   1,  38,  39  ;  Attwood  v.   Small,  id. 
ind  17.  Toulmin,  7  id.  350,  373,  375. 
?  Fin.  39,  per  Lord  Cottenham. 
ion   V.  Burchell,   2  PhilL   127,   132,   133  ;  1  Coop.  R.  temp. 
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§  669.*  With  respect  to  the  person,  whose  admi$8ion$  may  be 
received^  the  general  doctrine  is,  that  the  declarationsof  a  parfj^  to 
the  record,  or  of  one  identified  in  interest  with  him,  are,  as  against 
such  party,  receivable  in  evidence ;  *  but  if  they  proceed  from  a 
stranger,  who  is  still  living,  they  are  almost  uniformly  rejected ;' 
and  though  he  be  dead,  they  clmnot  in  general  be  admitted, 
unless  upon  some  of  the  special  grounds  already  considered.^  In 
holding  that  the  admissions  of  parties  to  the  record  are  receivable 
in  evidence,  it  matters  not  whether  such  admissions  were  made 
before  or  after  the  party  had  arrived  at  full  age;  and  there- 
fore, if  an  action  be  brought  against  an  adult  for  goods  sup- 
plied to  him  during  his  minority,  admissions  made,  and  letters 
written  by  him  while  under  age,  may  be  proved  on  behalf  of 
the  plaintiff.' 

§  670.  The  common  law  recognises  no  distinction  between 
nominal  and  real  parties;  and,  therefore,  if  the  consignee  of 
goods  uses  the  name  of  the  consignor  in  proceeding  against  a 
shipper,'  or  if  the  assignee  of  a  bond  is  driven  to  sue  the  obligor 
in  the  name  of  the  original  obligee,'  or  if  the  cestui  que  trust 
brings  an  action  in  the  name  of  his  trustee,  courts  of  Nisi  Prius 
cannot  reject  the  admissions  of  the  nominal  plaintiffs  as  evidence 
for  the  defendants.'  Still,  the  persons  beneficially  interested  are 
not  without  remedy,  since  they  may  always  obtain  protection  from 
the  Court  of  Chancery;  and  if  the  admission  of  the  nominal 


2 
3 


Ck)ttenliaiii,  475,  S.  C,  and  cases  cited  in  note  to  that  report  ;  CroaUe  v. 
Thompson,  11  Ir.  Eq.  R.  404,  per  Brady,  Ch.  ;    Swift  ».  M«Tienmn,  id. 
602,  per  id.  ;   Malcolm  v.  Scott,  3  Hare,  39,  63  ;   and  see  1  You.  it  ColL 
529,  and  2  MolL  394,  n. 
»  Gr.  Ev.,  §  171,  in  part. 
Spargo  V,  Brown,  9  B.  &.  C.  938,  per  Bayley,  J. 
Barongh  v.  White,  4  B.  ik  C.  328,  per  Littledale,  J.     As  to  when  thej 
are  admissible,  see  post  §§  688 — 693. 
^  Ante,  §  543. 

*  O'Neill  V.  Read,  7  Ir.  Law  R.  434. 

*  Bauerman  v,  Radenius,  7  T.  R  663  ;  2  Esp.  653,  S.  C. 
7  Craib  v.  IVAeth,  7  T.  R.  670,  n. 

*  Alner  v.  Qeorge,  1  Gamp.  392,  per  Lord  EUenborough  ;  Gibson  «. 
Winter,  5  B.  &  Ad.  96,  102—104.  See  Armstrong  v.  Normimiy,  5 
Ex.  R.  409. 
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^iff  consists  of  a  solemn  instrument,  sach  as  a  release,  which 
pleaded  in  bar  operates  by  way  of  estoppel,  they  may  also 
I  to  the  equitable  jurisdiction  of  the  court  of  law  in  which 
.ction  is  brought,  and  move  to  set  aside  the  plea.*  This 
'  course,  as  being  less  tedious  and  far  less  expensive  than  an 
cation  to  Chancery,  is  now  usually  adopted  where  a  clear 
of  fraud  between  the  releasor  and  the  defendant  can  be 
lished ;  but  here  it  must  be  mentioned  by  way  of  caution, 
unless  the  case  be  such  as  would  manifestly  induce  a  court  of 
y  to  set  aside  the  release  as  against  the  defendant,  the  judges 
mmon  law  will  not  interfere.' 

>71.  Whether,  if  the  admission  of  the  nominal  plaintiff  be 
;ly  verbal,  or  be  contaiued  in  some  writing  not  under  seal,  as 
eipt,  for  instance,  courts  of  law  will,  on  motion,  prevent  the 
idant  from  availing  himself  of  it  to  defeat  the  claims  of  the 
plaintifif,  is  a  question  still  undecided,  though  on  principle  it 
ifficult  to  see  what  valid  distinction  can  be  drawn  between 
3  admissions,  and  those  which  are  expressed  in  solemn  form.' 
his  as  it  may,  it  seems  perfectly  clear  that,  notwithstanding  a 
ipt  in  fall  has  been  given  by  the  nominal  plaintiff  to  the 
ndant,  the  parties  really  interested  may  show  to  the  jury  that 
money  has  in  fact  never  been  paid  ;  for,  as  such  a  receipt  is 
3St  but  an  inconclusive  declaration  of  payment,  it  must  be 
L  to  explanation  and  controlling  proof,  and  would  be  equally 

Payne  v.  Rogers,  1  Doug.  407  ;  Legh  v.  Legh,  1  B.  <fe  P.  447  ;  Innell 
ewman,  4  B.  <k  A.  419  ;  Hickey  v,  Burt,  7  Tatint  48  ;  Mountstephen 
rooke,  1  Chit.  R  390  ;  Manning  v.  Cox,  7  Moore,  617  ;  Barker  v. 
ardson,  1  Y.  &  J.  362  ;  Johnson  v,  Holdsworth,  4  DowL  63.  In 
)  of  these  cases,  the  courts  appear  to  have  set  aside  the  release  itself ;  but 
hillips  «.  Clagett,  11  M.  <k  W.  93,  Parke,  B.,  observed,  ^'  I  apprehend 
to  have  been  per  incuriam,  for  I  cannot  understand  what  authority  the 
-t  has  to  do  that ;  all  they  can  do  is,  not  to  allow  the  release  to  be 
led."     See  post,  p.  608,  n.  3. 

Rawstome  v,  Gandell,  15  M.  k  W.  304  ;  Phillips  v,  Clagett,  11  M.  & 
84,  91—96  ;  Crook  v.  Stephen,  5  Bing.  N.  C.  688,  691  ;  Wild  v.  Wil- 
s,  6  M.  d^  W.  490 ;  Jones  «.  Herbert,  7  Taunt.  421 ;  Arton  v.  Booth, 
core,  192  ;  Herbert  t.  Pigott,  2  Cr.  &  M.  384 ;  4  Tyrwh.  284,  S.  C. 
Alner  v,  George,  1  Camp.  393,  per  Lord  Ellenborough  ;  recognised  in 
son  V.  Winter,  5  B.  &  Ad.  104,  per  Lord  Denman. 
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80,  though  the  party  who  gave  it  was  not  only  the  nominal  but 
the  real  plaiutifif.* 

§  672.'  In  the  American  courts  the  practice  is  somewhat  different, 
as  the  judges  presiding  at  Nisi  Prius  exercise  the  same  equitable 
jurisdiction  as  if  they  were  sitting  in  Banc ;  and  consequently,  if  a 
release  from  a  nominal  plaintiff  be  pleaded  in  bar,  a  prior  assign- 
ment of  the  cause  of  action,  with  notice  thereof  to  the  defendant, 
and  an  averment  that  the  suit  is  prosecuted  by  the  assignee  fcnr 
his  own  benefit,  is  a  good  replication.'  Nor  is  the  nominal  plaintiff 
permitted,  by  the  entry  of  a  retraxit,  or  in  any  other  manner, 
injuriously  to  affect  the  rights  of  his  assignee  in  a  suit  at  law/ 

>  See  Wallaoe  v,  Kelsall,  7  M.  <!k  W.  273,  274,  per  Parke,  B.,  explaining  the 
decisions  in  Skaife  v,  Jackson,  3  B.  &  C  421,  and  Farrar  v.  Hntchinson,  9 
A.  (b  R  641 ;  1  P.  (b  D.  437,  S.  C.  See  also  Henderson  v.  Wild,  2  Gamp. 
561,  per  Lord  EUenborough.  *  Gr.  Ev. ,  §  173,  in  pari. 

'  Mandeyille  v.  Welch,  6  Wheat  277,  283 ;  Andrews  v.  Beecker,  1  Joluu. 
Oa&  411 ;  Raymond  v,  Sqnire,  11  Johns.  47  ;  littlefield  v,  Stoiy,  3  Johns. 
425  ;  Dawson  v.  Coles,  16  Johns.  51  ;  Kimball  v.  Huntington,  10  Wend. 
675  ;  Owings  v.  Low,  6  Qill  <k  Johns.  134.  In  Craib  v.  D^Aeth,  7  T.  R 
670,  n.,  a  similar  replication  was  adopted ;  ^^but  no  objection  i^peais  to 
have  been  taken  on  this  ground,  and  the  general  practice  is  undoubtedly  to 
apply  specially  to  the  Court."  See  per  Lord  Denman  in  Gibson  v.  Winter, 
5  B.  &  Ad.  103.  Qusare,  whether  such  a  replication  would  not  now  be 
allowed  in  England  or  Ireland  under  §  85  of  17  <k  18  Yioi,  a  125,  or  §  87 
of  19  ^  20  Vict.,  a  102,  Ir.,  which  respectively  enact,  that  <<ihe  plaintiff 
may  reply  in  answer  to  any  plea  of  the  defendant  facts  tohieh  aw>id  9ueh  plea 
upon  equitable  grounds  ;  proyided  that  such  replication  shall  begin  with  the 
words  '  for  replication  on  equitable  grounds,'  or  words  to  the  like  effect  ?" 

*  Welch  V.  Mandeyille,  1  Wheat.  233.  "  By  the  common  law,  cho$e$  in 
aetion  were  not  assignable,  except  to  the  Crown.  The  civil  law  oonaiden 
them  as,  strictly  speaking,  not  assignable  ;  but,  by  the  invention  of  a  fiction, 
the  Roman  jurisconsults  contrived  to  attain  this  object  Thib  creditm*,  who 
wished  to  transfer  his  right  of  action  to  another  person,  constituted  him  his 
attorney,  or  procurator  in  rem  tuam,  as  it  was  called  ;  and  it  was  stipulated 
that  the  action  should  be  brought  in  the  name  of  the  assignor,  but  for  the 
benefit  and  at  the  expense  of  the  assignee.  Pothier  de  Yente,  Ka  550. 
After  notice  to  the  debtor,  this  assignment  operated  a  complete  owrion  of 
the  debt,  and  invalidated  a  payment  to  any*  other  person  than  the  aaaignee, 
or  a  release  firom  any  other  person  than  him.  lb.  110,  554  ;  Code  Napo- 
leon, liv.  3,  tii  6  ;  De  la  Yente,  a  8,  §  1690.  The  Court  of  Chanoaiy, 
imitating,  in  its  usual  spirit,  the  dvil  law  in  this  pariioular,  disrqgaxded  the 
rigid  strictness  of  the  common  law,  and  protected  the  ri^ts  of  the  wigiiee 
of  choses  in  action.     This  liberality  was  at  last  adopted  by  the  courts  of 
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G7d.  In  holding  that  the  admissions  of  mere  nominal  parties 
eceivable  in  evidence,  the  law  does  not  include  the  declarations 
prochein  amy  or  guardian^  because  these  persons,  though 
names  appear  on  the  record,  are  not  in  fact  parties  to  the 
but  are  considered  as  officers  of  the  court  specially  appointed 
16  judges  to  look  after  the  interests  of  the  infant/  A  solenm 
ssion,  however,  made  by  a  guardian  or  prochein  amy  in  good 
in  a  pending  suit,  for  the  purpose  of  that  trial  only,  is 
ned  by  other  considerations,  and  will  be  equally  admissible 
ike  admissions  made  by  the  attorney  in  the  cause.* 

^4.  When  several  persons  axe  jointly  interested  in  the  subject- 
:  of  the  suit,  the  general  rule  is,  that  the  admissions  of  any 
'  these  persons  are  receivable  against  himself  and  fellows, 
3r  they  be  all  jointly  suing  or  sued,  or  whether  an  action 
ught  in  favour  of  or  against  one  or  more  of  them  separately ; 
ed  the  admission  relate  to  the  subject-matter  in  dispute, 
made  by  the  declarant  in  his  character  of  a  person  jointly 
ted  with  the  party  against  whom  the  evidence  is  tendered, 
the  representation  or  misrepresentation  of  any  fact,  made 
partner  with  respect  to  some  partnership  transaction,  will 
le  firm;'*  and  if  partners  bring  an  action  as  on  a  joint 

law,  who  now  consider  an  assignment  of  a  chose  in  action  as 
ally  valid,  only  preserving,  in  certain  cases,  the  form  of  an  action 
ed  in  the  name  of  the  assignor,  the  beneficial  interest  and  control 
it  being,  however,  considered  as  completely  vested  in  the  assignee 
xUor  in  rem  auam.  See  Master  v.  Miller,  4  T.  R.  340 ;  Andrews 
»r,  1  Johns.  Cas.  411 ;  Bates  v.  New  York  Insurance  Company,  3 
s.  242  ;  Wardell  «.  Eden,  1  Johns.  532,  in  notis  ;  Carver  v,  Tracy, 
426  ;  Kaymond  v.  Squire,  11  Johns.  47  ;  Van  Vechten  r.  Greves, 

406  ;  Weston  v.  Barker,  12  Johns.  276."  See  the  Reporter's 
Wheat.  237. 

ston  V.  Speke,  alias  Petty,  3  Mod.  258  ;  Cowling  v.  Ely,  2  Stark, 
er  Abbott,  J.  ;  Webb  v.  Smith,  Ry.  <k  M.  106,  per  Littledale,  J.  ; 

Thome,  7  M.  <fe  W.  408,  per  Parke,  B.  ;  Sinclair  v.  Sinclair,  13 
640,  646  ;  Ecdes  v.  Harrison,  6  Ec.  <S:  Mar.  Cas.  204.  These 
iile  James  v,  Hatfield,  1  Str.  548.  See  Doe  v.  Roberts,  16  M.  is 
ited  ante,  §  541.  ^  See  post,  §  700. 

omb  V.  Whiting,  2  Doug.  652 ;  Wood  v,  Braddick,  1  Taunt  104. 
V.  lAtham,  2  B.  &  A,  795  ;  Thwaites  v,  Richardson,  Pea.  R.  16  ; 

Dowding,  1  Stark.  R  81,  per  Lord  Ellenborough. 

BR 
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contract,  an  admission  by  one  of  them  that  the  subject-matter  of 
the  contract  was  his  separate  property,  will  render  the  plaintiffs 
liable  to.  a  non-suit/  unless  the  case  be  such  as  to  warrant  an 
amendment  at  the  trial  under  §  35  of  the  Common  Law  Pro* 
cedure  Act,  1852.^  So,  where  it  appeared  on  the  record,  that  an 
agreement  sued  on  was  made  by  the  plaintiff  on  behalf  of  himself 
and  the  other  proprietors  of  a  theatre,  statements  made  by  one 
of  such  proprietors  were  admitted  on  the  part  of  the  defendant' 
And  where  the  obligee  of  a  bond  filed  a  bill  against  two  joint 
and  several  obligors,  alleging  that  the  bond  had  been  delivered 
up  to  one  of  them  by  mistake,  and  praying  that  he,  the  obligee, 
might  recover  the  amount  due  on  it,  an  admission  by  the  party  to 
whom  the  bond  was  given  up,  that  it  had  been  delivered  to  her  by 
mistake,  was  held  to  be  evidence  against  the  co-obligor,  though 
the  joint  answer  of  the  defendants  had  traversed  the  allegation  as 
to  mistake,  and,  simply  admitting  the  delivery  of  the  bond,  had 
stated  that  the  party  to  whom  it  was  given  up  had  destroyed  it,^ 

§  675.  This  doctrine,  however,  has  been  much  restricted  by  the 
Legislature,  and  is  now  rendered  wholly  inapplicable  to  cases  where 
joint,  or  joint  and  several,  debts  have  been  barred  by  the  Statute 
of  Limitations.    The  first  blow  aimed  at  the  rule  was  struck  by 
Lord  Tenterden's  Act,*  which,  after  enacting  that  "  in  actions  of 
debt,  or  upon  the  case  grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed 
suflficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  any  case  out  of  the  operation  of  the  enactments  "  contained 
in  the  old  Statute  of  Limitations,*  "  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing,  to  be  signed  by  the  party 
chargeable  thereby" — goes  on  to  provide,  "  that  where  there  shall 
be  two  or  more  joint  contractors,  or  executors,  or  administrators 


*  Lucas  V,  Be  la  Ck)ur,  1  M.  <k  Sel  249.  '  Cited  ante,  §  176. 
^  Kemble  v,  Parren,  3  C.  &  P.  623,  per  Tindal,  C.  J. 

*  Crosse  v,  Bedingfield,  12  Sim.  35. 

^  9  G(eo.  4,  c.  14,  §  1.  See  ante,  §  537.  Similar  restrictions  prevafl  in 
Ireland  ;  See  16  <S:  17  Yict.,  c  113,  §  24  ;  and  in  Massachasetts  ;  see  Rev. 
Stat,  c  120,  §  14.  «  21  Jac.  1,  c  16. 
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my  contractor,  no  such  joint  contractor,  executor,  or  adminis- 
)r,  shall  lose  the  benefit  of  the  said  enactments  or  either  of 
3,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any 
(;en  acknowledgment  or  promise  made  and  signed  by  any  other 
hers  of  them:'  Provided  always^  that  nothing  herein  contained 
alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any 
ipal  or  interest  made  by  any  person  whatsoever :  provided 
that  in  actions  to  be  commenced  against  two  or  more  such 
contractors,  or  executors,  or  administrators,  if  it  shall  appear 
{ trial,  or  otherwise,  that  the  plaintiff,  though  barred  by  "  the 
Let  of  Jac.  1,"  "  or  this  Act,  as  to  one  or  more  of  such  joint 
ictors,  or  executors,  or  administrators,  shall  nevertheless  be 
id  against  any  other  or  others  of  the  defendants,  by  virtue  of 
acknowledgment  or  promise,  or  otherwise,  judgment  may 
sn  and  costs  allowed  for  the  plaintiff  as  to  such  defendant 
indants  against  whom  he  shall  recover,  and  for  the  other 
ant  or  defendants  against  the  plaintiff/'  * 

).  This  enactment  was  open  to  two  objections ;  for,  in  the 
ice,  it  required  that  the  written  acknowledgment  should  be 
lly  signed  by  the  party  chargeable;  and  next,  it  left 
led  the  law  which  allowed  part  p^rment  by  one  of  several 
)rs  to  operate  as  a  bar  of  the  statute  with  respect  to  the 
These  defects  caused  much  litigation,  and  not  less 
,  till  at  length,  after  the  lapse  of  a  quarter  of  a  century, 
Y  was  applied  to  them  by  the  Mercantile  Law  Amend- 
t,  1856/  §  13  enacts,  in  reference  to  the  first  defect,  that 
nowledgment  or  promise  made  or  contained  by  or  in  a 
igned  by  an  agent  of  the  party  chargeable  thereby,  duly 
d  to  make  such  acknowledgment  or  promise,  shall  have 
effect  as  if  such  writing  had  been  signed  by  such  party 
*     The  second  defect  was  cured  by  §  14  of  the  same  Act, 

^,  §  537.  '  21  Jac.  1,  c.  16. 

9  Geo,  4,  c.  14,  enacts,  ''that  the  said  Act  of  James,  and  that 
pply  to  the  case  of  any  debt  on  simple  contract  alleged  by  way  of 
o  part  of  any  defendant."  *  19  &  20  Vict,  c.  97. 

applies  to  §  24  of  16  <fe  17  Vict.,  c.  113,  Jr.  as  well  as  to  §  1 
terden's  Act 

BBS 
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which  provides,  that  "  when  there  shall  be  two  or  more  co-con- 
tractors or  co-debtors,  whether  bound  or  liable  jointly  only,  or 
jointly  and  severally,  or  executors  or  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor  or  adminis- 
trator, shall  lose  the  benefit  of  the  "  Statutes  of  Limitations,  **  so 
as  to  be  chargeable  in  respect  or  by  reason  only  of  payment  of 
any  principal,  interest,  or  other  money,  by  any  other  or  others  of 
such  co-contractors,  or  co-debtors,  executors,  or  administrators," 

§  677.  The  enactment  last  cited  came  under  the  consideration 
of  a  court  of  equity  in  the  recent  case  of  Thompson  r.  Waithman.* 
There,  two  partners  had  given  a  promissory  note  in  the  name  of 
the  firm.  One  of  the  partners  afterwards  died,  leaving  his 
co-partner  his  executor ;  and  this  man  continued  to  pay  interest 
on  the  note  for  some  years,  when  he  became  bankrupt.  The 
holder  of  the  note  then  claimed  payment  out  of  the  assets  of  the 
deceased  partner^s  estate ;  but  as  more  than  six  years  had  elapsed 
since  the  date  of  the  death,  the  Statute  of  Limitations  was  set  up 
as  a  bar  to  the  claim.  Vice-Chancellor  Kindersley  recognised  the 
validity  of  this  defence,  holding,  very  properly, — first,  that  the 
Act  of  19  &  20  Vict.,  c.  97,  was  so  far  retrospective  as  to  apply  to 
payments  made  beforetit  became  law ;  and  next,  that  the  pay- 
ments in  the  case  before  him  must  be  presumed  to  have  been 
made  by  the  bankrupt  in  his  character  of  surviving  partner,  and 
not  as  executor  of  his  deceased  partner. 

§  678.  The  Eeal  Property  Limitation  Act  contains  a  provision 
respecting  acknowledgments  of  the  mortgagor's  titie  given  by  one 
of  several  mortgagees  in  possession,'  which  is  the  same  in  prin- 
ciple as  the  enactment  just  cited  from  Lord  Tenterden's  Act- 


>  21Jac.  1,  c.  16,  §  3  ;  3  &  4  Will  4,  c.  42,  §  3 ;  16  &  17  Vict, 
c.  113,  B.  20,  Jr. 

2  26  L.  J.,  Ch^  134  ;  3  Drew.  628,  S.  0. 

'  3  <k  4  Will  4,  c.  27,  §  28.  This  section  enacts,  tli&t  <<  when  a  mortgagee 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  ilia 
receipt  of  any  rent,  comprised  in  his  mortgage,  the  mortgagor,  or  any  penoB 
claiming  through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage  but 
within  twenty  years  next  after  the  time  at  which  the  mortgagee  obtained 
such  possession  or  receipt,  imless  in  the  meantime  an  acknowledgment  of 
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679.  If  aa  admission  has  been  made  by  one  of  several  parties 
raud  of  Ihe  others  jointly  interested  with  him,  and  in  collusion 
I  the  opponent,  the  same  remedies  would  seem  to  be  open  to 
innocent  parties,  as  in  the  case  before  discussed  of  an  admis- 
made  by  a  trustee,  who  is  a  party  to  the  record,  in  fraud  of 
;estui  que  trust.* 

)80.  In  order  to  render  the  admission  of  one  person  receivable 
ddence  against  another,  it  must  relate  to  some  matter  in 
i  either  both  were  jointly  interested,  or  one  was  derivatively 
3sted  through  the  other ;  and  a  mere  community  of  interest 
lot  be  sufficient.     Thus,  where  two  persons  were  in  partner- 


le  of  the  mortgagor,  or  of  his  right  of  redemption,  shall  have  been 
x>  the  mortgagor,  or  some  person  daiming  his  estate,  or  to  the  agent  of 
lortgagor  or  person,  in  writing,  signed  by  the  mortgagee  or  the  person 
ig  through  him  ;  and,  in  such  case,  no  such  suit  shall  be  brought  but 
twenty  years  next  after  the  time  at  which  such  acknowledgment,  or 
;  of  such  acknowledgments,  if  more  than  one,  was  given ;  and  when 
liall  be  more  than  one  mortgagor,  or  more  than  one  person  claiming 
1  the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to  any 
.  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as 
ame  had  been  given  to  all  such  mortgagors  or  persons ;  but  where 
lall  be  more  than  oim  mortg<tgeey  or  more  than  one  person  claiming 
te  or  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment^ 
y  one  or  more  of  such  mortgagees  or  persons  shall  be  efectiud  only  as 
the  party  or  parties  signing  as  aforesaid,  and  the  person  or  persons 
any  part  of  the  mortgage  money  or  land  or  rent  by,  from,  or  under, 
them,  or  any  person  or  persons  entitled  to  any  estate  or  estates, 
or  interests,  to  take  effect  after,  or  in  defeasance  of,  his  or  their 
'  estates,  interest  or  interests  ;    and  shaU  not  operate  to  give  to  ihe 
r  or  mortgagors  a  right  to  redeem  the  mortgage,  as  against  (he  person 
IB  enHtled  to  any  other  undivided  or  divided  pa/rt  of  the  money  or 
ent ;  and  where  such  of  the  mortgagees  or  persons  aforesaid,  as  shall 
an  such  acknowledgment,  shall  be  entitled  to  a  divided  part  of  the 
ent  comprised  in  the  mortgage,  or  some  estate  or  interest  therein, 
to  any  ascertained  part  of  the  mortgaged  money,  the  mortgagor  or 
vs  shall  be  entitled  to  redeem  the  same  divided  part  of  the  land  or 
payment,  with  interest,  of  the  part  of  the  mortgage  money  which 
*  the  same  proportion  to  the  whole  of  the  mortgage  money,  as  the 
uch  divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the 
.he  land  or  rent  comprised  in  the  mortgage." 
tome  V,  Gandell,  15  M.  &  W.  304;  Phillips  v,  Gagett,  11  M.  <fe 
nte,  §§  670— C72. 
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ship,  and  an  action  was  brought  against  them  as  part-owners  of  a 
vessel,  an  admission  made  by  the  one  as  to  a  matter  which  was 
not  a  subject  of  co-partnership,  but  only  of  copart-ownership,  was 
held  inadmissible  against  the  other/  So,  where  two  executors 
were  sued  on  a  covenant  by  a  testator  for  quiet  enjoyment,  and 
the  question  somewhat  singularly  raised  by  the  facts  and  the 
pleadings  was,  whether  the  defendants,  who  had  themselves 
evicted  the  covenantee,  had  done  so  under  a  lawful  title,  it  was 
held  that  the  plaintiff,  in  order  to  establish  this  fact,  could  not 
put  in  evidence  a  declaration  by  one  of  the  defendants,  made  after 
entry,  to  the  effect  that  both  of  them  had  a  lawful  title^  through 
the  testator,  under  a  deed  prior  to  that  on  which  the  action  was 
founded.^  The  Court  considered  that  this  admission  was  not 
made  by  the  party  in  his  character  of  executor,  nor  did  it  relate 
to  any  matter  touching  the  testator's  estate;  but  it  simply  referred 
to  something  of  which  the  two  defendants  had  taken  advantage  in 
their  individual  capacities.  It  may  even  be  doubted  whether  an 
express  promise  made  by  one  executor  in  his  representative 
character  will  bind  the  remaining  executors  in  their  representative 
characters ;'  and  it  has  been  held  that  the  admission  of  the  receipt 
of  money  by  one  of  several  trustees,  who  were  joint  defendants, 
but  were  not  personally  liable,  could  not  be  received  to  charge  the 
others.* 

§  681.*  So,  where  a  joint  contract  is  severed  by  the  death  of  one 
of  the  contractors,  nothing  that  is  subsequently  done  or  said  by 
the  survivor  can  bind  the  personal  representative  of  the  deceased,* 


'  Jaggers  v,  Binnings,  1  Stark.  R.  64,  per  Lord  EUenboroogL  See 
Brodie  «.  Howard,  17  Com.  B.  109. 

=  Fox  r.  Waters,  12  A.  <fc  E.  43.  See  Stanton  v.  Percival,  5  H.  of  L. 
Cas.  257. 

■  Tullock  V,  Dunn,  Ry.  «b  M.  416,  per  Abbott,  C.  J.  ;  cited  with  appro- 
bation by  Parke,  B.,  in  Scholey  v,  Walton,  12  M.  <fe  W.  514,  who  there 
questioned  the  correctness  of  the  contrary  opinion,  which  the  Coort  of 
Queen's  Bench  appeared  to  have  entertained  in  Atkins  v.  Tredgold,  2  B.  & 
C.  23  ;  3  D.  <fe  R  200,  S.  C.  ;  and  in  M*Culloch  c.  Dawes,  9  D.  &  R  40. 

^  Davies  v.  Ridge,  3  Esp.  101,  102,  per  Lord  Eldon. 

*  Gr.  Ev.,  §  176,  in  part. 

•  Atkins  t?.  Tredgold,  2  B.  «fe  C.  23 ;  3  D.  <fc  R  200,  S.  C.  ;  Fordham  f . 
Wallis,  10  Hare,  217  ;  Slaymaker  v.  Qundacker's  Ex.,  10  Seig.  &  Raw.  75. 
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r  can  the  acts  or  admissions  of  the  executor  bind  the  survivor/ 
ither  will  the  admissions  of  one  tenant  in  common  be  receivable 
unst  his  co-tenant,  though  both  are  parties  on  the  same  side  of 
suit;'  and  in  America,  it  has  been  decided,  that  no  such 
niy  exists  among  the  members  of  a  board  of  public  officers,^ 
amoi\g  several  indorsers  of  a  promissory  note,^  or  between 
cutors  and  heirs  or  devisees,'  as  to  make  the  admission  of  one 
ling  on  all.  These  cases  ahnost  dispense  with  the  necessity 
Iding,  that  in  an  action  on  the  case  for  negligence,  in  an  action 
espass,  or  in  any  other  action  for  tort,  the  admission  of  one 
adant  will  not  be  evidence  against  the  others;*  and  it  is 
idantly  dear  ihat  the  same  rule  prevails  in  criminal  proceed- 
as  the  law  cannot  recognise  any  partnership  or  joint  interest 
ime/ 

81^.  One  apparent  exception  to  this  last  proposition  prevails, 

^  the  inhabitants  of  townships,  counties,  or  other  territorial 

ons  of  the  country,  sue  or  are  prosecuted  eo  nomine ;  but  in 

cases,  they  are  regarded  in  the  light  of  a  corporation,  of 

each  individual  inhabitant  forms  a  component  part;  and 
Dre  it  is  entirely  consistent  with  the  rule  stated  above,  to 
hat  the  declarations  and  admissions  of  any  one  of  such 
s  should  be  receivable  in  evidence  against  the  collective 

It  has  consequently  been  decided  on  an  indictment  against 
iship  for  non-repair  of  a  bridge,  that  the  declarations  of 
eable  inhabitants,  whether  actually  rated  or  not,  may  be 
in  evidence  for  the  Crown,  though  the  value  of  such 
re  will  of  course  vary  according  to  the  knowledge  and 
1    of  the  declarant,  and  will  in  many  cases  be  exceed- 

er  V.  liawson,  I  B.  (Sr  Ad.  396  ;  Hathaway  t;.  Haskell,  9  Pick.  24. 
V,  Brown,  4  Cowen,  483,  492. 
:wood  V.  Smith,  6  Day,  309. 
tnaker  v,  Gundacker's  Ex.,  10  Serg.  <b  Kaw.  75. 
od  V,  Manhattan  Co.,  3  Cowen,  611.     See  also  Fordham  v,  Wallis, 

217. 

sis    V.  Potter,  M.  &  M.  501,  per  Tindal,  C.  J.  ;   Morse  v.  Royal, 
162,  per  Lord  Erskine.     See  K.  v.  Hard  wick,  11  East,  585,  where 
nborough  lays  down  the  ndo  somewhat  too  loosely. 
t  V.  Jackson,  Pea.  B.  204,  per  Lord  Kenyou. 
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ingly  slight/  So  also,  in  settlement  cases,  declarations  by  rated 
parishioners  will  be  evidence  against  the  parish.'  This  rule  of 
evidence  is  in  no  way  affected  by  the  statutes,  which  now  render 
parties  to  the  record  and  other  interested  persons  competent 
witnesses.' 

§  683."  An  apparent  joint  interest  is  obviously  insufficient  to 
render  the  admissions  of  one  party  receivable  against  his  compa- 
nions,  where  the  reality  of  that  interest  is  the  point  in  controversy. 
A  foundation  must  first  be  laid,  by  showing,  prim&  facie,  that  a 
joint  interest  exists.  Where,  therefore,  an  action  was  brought 
against  a  party  for  money  had  and  received,  and  the  plaintiff,  in 
order  to  prove  the  receipt  of  the  money  by  the  defendant, 
tendered  in  evidence  certain  statements,  which  had  been  made 
by  a  person  whom  the  defendant  had  taken  into  partnership 
subsequently  to  the  transaction  in  question,  the  Court  rejected 
the  evidence  of  these  statements,  on  the  ground  that  a  joint 
liability  could  not  be  presumed  from  the  mere  fact  of  a  subse- 
quent partnership.^  Again,  the  existence  of  a  joint  interest 
which  is  disputed,  cannot  be  established  by  the  admission  of 
one  of  the  parties  sought  to  be  charged,  but  this  &ct  must 
be  established  by  independent  proof.  Therefore,  in  an  action 
against  three  makers  of  a  promissory  note,  the  joint  execution  of 
which  was  the  point  in  issue,  the  admission  of  his  signature  by 
one  defendant  was  held  not  sufficient  to  entitle  the  plaintiff  to 
recover  against  him  and  the  others,  though  theirs  had  been 
proved;  the  point  to  be  established  against  all  being  a  joint 
promise  by  all.*  And  where  it  is  sought  to  charge  several 
as  partners,  an  admission  of  the  fact  of  partnership  by  one 
is  not  receivable  in  evidence  against    any  of   the  others,  to 

^  R  V.  Adderbury  East,  5  Q.  B.  187,  189,  n.  a  ;  R  v.  Hardwiok,  11 
East,  586,  per  Lord  EUenborough. 

»  R  V.  Hardwick,  11  East,  679 ;  R  v.  Whitley  Lower,  1  M.  «fc  SeL  636 ; 
R.  V.  Woburn,  10  East,  395. 

*  See  27  Geo.  3,  c.  29  ;  54  Geo.  3,  c  170,  §  9  ;  3  <b  4  Vict,  c.  26  ;  6 
&  7  Vict,  a  85 ;  14  <fe  15  Vici,  a  99 ;  16  &  17  Vict,  c.  83. 

*  Gr.  Ev.  §  177,  in  part. 

»  Catt  V,  Howard,  3  Stark.  R  3,  5,  per  Abbott,  C.  J. 

*  Gray  v.  Palmer,  1  Esp.  135. 
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e  the  partnership ;  but  it  is  only  after  the  partnership  is 
m  to  exist  by  independent  proof  satisfactory  to  the  judge, 
the  admissions  of  one  of  the  parties  are  received  in  order 
Feet  the  others.'  As,  however,  the  admissions  are  evidence 
ist  the  party  making  them,  he  will  be  bound  thereby,  either 
a  action  brought  against  him  as  surviving  partner,  or  even, 
e  be  sued  on  the  joint  promise  with  his  co-partners, 
[ded  they  have  been  outlawed,  or  have  let  judgment  go  by 
dt." 

84.*  In  general,  the  answer  of  one  defendant  in  Chancery 
)t  be  read  in  evidence  against  his  co-defendant  /  the  reason 
',  that,  as  there  is  no  issue  between  them,  no  opportunity  can 
been  afforded  for  cross-examination;^  and,  moreover,  if 
a  course  were  allowed,  the  plaintiff  might  make  one  of  his 
Is  a  defendant,  and  thus  gain  a  most  imfair  advantage.* 
his  rule  does  not  apply  to  cases  where  the  other  defendant 
3  through  the  party  whose  answer  is  offered  in  evidence ;  nor 
es  where  they  have  a  joint  interest,  either  as  partners  or 
vise,  in  the  transaction.'  Wherever  the  admission  of  any 
would  be  good  evidence  against  another,  his  answer  may, 
ori,  be  read  against  him.** 


choUs  V.  Dowding,  1  Stark.  R.  81;  Gibbons  v.  Wilcox,  2  Stark.  B. 
rant  v.  Jackson,  Pea.  R  204,  per  Lord  Kenyon  ;  Van  Beimsdyk  t;. 
L  GalL  635  ;    Harris  v.  Wilson,  7  Wend.  57  ;    Borgess  v.  Lane,  3 

165  ;  Duttonv.  Woodman,  9  Cush.  255,  260. 
igster  V.  Mazarredo,  1  Stark.  K.  161,  per  Lord  EUenborough  ;    Ellis 
ion,  2  Stark.  R  453,  478,  per  Abbott,  C.  J. 

Ev.,  §  178,  in  great  part. 
*ker  V.    Morrell,  2  PhilL  463,  per  Ld.  Cottenham,  Ch.  ;  Iloare  v, 
ne,  2  Keen,  553.     Nor  can  the  answer  of  one  defendant  be  read  in 
i  for  his  co-defendant  even  on  an  inquiry  before  the  master  or  the 
rk.      Meyer  t;.  Montriou,  9  Beav.  521. 

les  V.  Turberville,  2  Ves.  11 ;  Morse  v,  Eoyal,  12  Ves.  356,  361, 
rresley  Ev.  24  ;  Leeds  v.  Marine  Ins.  Co.  of  Alexandria,  2  Wheat, 
ield  V.  Holland,  6  Cranch,  8  ;  Hill  v.  Adams,  2  Atk.  39  ;  Chervet 
,  6  Mad.  268.  •  Wych  v.  Meal,  3  P.  Wms.  311. 

bierick  v.  Tomer,  cited  1  Taunt.  104  ;  Pritchard  v.  Draper,  1  R  <& 
1 ;  Hiliard  v.  Phaley,  8  Mod.  180 ;  Field  v.  HoUand,  6  Cranch,  8, 
u-k's  Ex.  V.  Van  Beimsdyk,  9  Cranch,  153,  156.     See  Parker  v, 

2  PhilL  453  ;  2  C.  <fe  Kir.  599,  S.  C. ;  cited  ante,  §  536. 

Beimsdyk  v.  Kane,  1  GalL  630,  635. 


618  AI>HISSIONS  BY  REPRESENTATIVES   OF   OTHERS.         [PART  n. 

§  685.  Where  parties  either  sue  or  are  sued  in  a  representative 
character,  it  may  be  questionable  how  far  statements  made  by 
them  before  they  were  completely  clothed  with  that  character,  will 
be  admissible  against  them,  so  as  to  affect  the  interests  of  the 
persons  they  represent.  In  one  case,  Chief-Justice  Tindal  is 
reported  to  have  received  an  admission  of  a  person,  who  was 
suing  as  the  assignee  of  a  bankrupt,  though  it  was  made  before 
he  became  such;^  but  Lord  Tenterden  has  ruled  otherwise 
on  precisely  the  same  point;'  and  in  weighing  the  respective 
merits  of  these  decisions,  the  reader  will  probably  be  of  opinion 
that  Lord  Tenterden*s  was  correct.  It  certainly  appears  to  be  a 
somewhat  startling  proposition,  that  the  assets  of  a  testator,  and 
the  consequent  rights  of  legatees,  may  be  affected  by  some  incon* 
siderate  statement,  which  the  executor,  before  the  death  of  the 
testator,  may  have  been  induced  to  make ;'  and  the  more  so,  when 
we  reflect  that  even  the  sworn  admission  of  a  married  woman, 
answering  to  a  bill  in  Chancery  jointly  with  her  husband,  cannot, 
unless  perhaps  when  it  relates  to  her  separate  estate,^  be  read 
after  his  death,  as  against  her,  it  being  considered  as  the  answer 
of  the  husband  alone.^  Neither  can  the  answer  of  the  guardian  of 
an  infant  defendant  in  Chancery  be  read  against  the  infant  in 
another  suit;''  though  it  may  be  used  against  the  guardian  him- 
self, if  he  afterwards  be  sued  in  his  private  capacity,  for  it  is  his 
own  admission  upon  oath.'  The  same  doctrine  would  seem  to 
apply  in  the  case  of  an  answer  to  a  bill  in  equity  put  in  by  the 
committee  of  a  lunatic." 


1  Smith  17.  Morgan,  2  M.  <b  Hob.  257. 

*  Fenwick  v.  Thornton,  M.  <&  M.  51.  See  also  Plant  f.  M^Ewen,  4 
Conn.  544. 

'  See  Legge  v,  EdmondB,  25  L.  J.,  Ch.,  125,  which  oonfinns  the  law  at 
stated  in  the  text. 

*  Callow  V.  Howie,  1  De  Gex  &  Sm.  531.  There  Knight  Brace,  V.  CSl, 
allowed  the  joint  answer  to  be  read,  but  no  authorities  were  cited  bj  the 
counsel  for  the  lady. 

*  Hodgson  V.  Merest,  9  Prioe,  563  ;  Elston  v.  Wood,  2  MyL  &  K  678. 

*  Eocleston  v.  Speke,  alias  Petty,  3  Mod.  258;  2  Yentr.  72  ;  Garth.  79; 
Comb.  156,  S.  C.  ;  Hawkins  v.  Lnsoombe,  2  Swanst  392,  cases  dted  in  b« 
a  ;  Story  Eq.  PI  §  668  ;  Qresley  £v.  24,  323  ;  Mills  v.  Dennis,  3  Johns. 
Ch.  367.     See  ante,  §  673.  '  Beaaley  v.  Magrath,  2  Sch.  d;  Led  34. 

^  Stanton  v.  Peroivol,  5  H.  of  L.  Cas.  257. 
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}  686/  The  admissions  of  persons  who  are  not  parties  to  the 
ord,  but  who  are  interested  in  the  siibject-matter  of  the  suit,  will 
:t  be  considered.  The  law,  in  regard  to  this  source  of  evidence, 
ks  chiefly  to  the  real  parties  in  interest,  and  gives  to  their  ad- 
sions  the  same  weight  as  though  they  were  parties  to  the  record. 
IS,  the  admissions  of  the  cestui  que  trust  of  a  bond,  so  far  as 
interest  and  that  of  the  trustee  are  identical ; '  those  of  the 
ions  interested  in  a  policy  effected  in  another's  name  for  their 
jfit;'  those  of  the  shipowners,  in  an  action  by  the  master  for 
ht;^  those  of  the  indenmifying  creditor,  in  an  action  against 
jheriflf ;'  those  of  the  deputy-sheriff  tending  to  charge  himself, 
Q  action  against  the  high  sheriff  for  the  misconduct  of  the 
ty;'  those  of  rated  parishioners,  in  a  settlement  appeal, 
e  the  churchwardens  and  overseers  of  the  poor  are  the 
nal  parties  on  the  record;'  and,  in  short,  those  of  any 
ns  who  are  represented  in  the  cause  by  other  parties, — are 
^able  in  evidence  against  their  respective  representatives.** 
^s  ground,  it  has  been  repeatedly  held  by  committees  on 
3n  petitions,  that  the  declarations  of  voters  against  their  own 
whether  made  before  or  after  the  votes  were  given,*  and  even 

.  Ev.,  §  180,  in  part. 

kDSon  V,  Parker,  1  Wils.   257.      See  also  Harnson  t*.   Vallance,   1 

t6  ;  7  Moore,  304,  S.   C.  ;    May  v.  Taylor,  6  M.   <b  Gr.  266,  per 

J. 

1  V.  Ansley,  16  East,  143,  per  Lord  Ellenborougb. 

ith  V,  Lyon,  3  Camp.  465. 

nrden  v,  Fowle,  4  Camp.  38  ;  Proctor  v.  Lainson,  7  C.  &  P.  629,  per 

)inger ;  Dyke  v.  Alridge,  cited  7  T.  R.  665  ;  11  East,  584  ;  Young 

[,  6  Esp.  121  ;  Harwood  v.  Keys,  1  M.  &  Rob.  204. 

wball   V.  Qoodricke,  4  6.  <k  Ad.  541,  questioning  the  language  of 

3nyon   and  Lawrence,  J.,  in  Drake  u  Sykes,  7  T.  R,  113,  which 

identify  the  sheriff  with  the  under-shenff  to  all  intents.  Tabsley 
,  1  Lord  Kaym.  190.  The  declarations  of  under-sherifEs,  or  of  the 
bailiffs^  accompanying  official  acts,  are  admissible  as  parts  of  the  res 
See  Jacobs  v.  Humphrey,  2  Cr.  <b  Mee.  413  ;  2  Tyrw.  272,  S.  C.  ; 
Marshall,  2  Cr.  &  Jer.  238  ;  North  v.  Miles,  1  Camp.  390,  per 
mborough  ;  and  ante,  §  521,  et  seq. 

Hardwick,  11  East,  579  ;  R  t?.  Whitley  Lower,  1  M.  &  Sel.  636. 
lart  t?.  Horn,  2  Camp.  92,  which  was  an  action  of  replevin,  the 
ns  of  tlie  person,  under  whom  the  defendant  made  cognizance, 
;ted  by  Heath,  J.,  as  evidence  for  the  plaintifr;  but  it  is  presumed 
;ase  is  not  law.  See  Welstead  v.  Levy,  1  M.  &  Rob.  138. 
lampton  case,  Cock.  &  Rowe,  113 — 117  ;  Perrey  <k  Knapp,  225, 
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though  invalidating  their  votes  on  the  ground  of  their  having 
received  bribes/  are  admissible  in  evidence ;  for  in  a  scrutiny,  each 
case  is  considered  as  a  separate  cause,  in  which  the  supporter  of 
the  vote  under  discussion  and  the  voter  are  the  parties  on  the  one 
side,  and  the  opposers  of  the  vote  are  the  parties  on  the  other.* 

§  687.  In  all  these  cases,  the  declarations  or  admissions  must,  as 
will  presently  be  seen,'  have  been. made  while  the  party  making 
them  had  some  interest  in  the  matter ;  and,  moreover,  they  are 
receivable  in  evidence  only  so  far  as  his  own  interests  are  con- 
cerned. In  illustration  of  this  last  proposition  it  may  be  observed, 
that  if  an  action  be  brought  by  trustees,  who  represent  the  inter* 
ests  of  a  variety  of  cestuis  que  trust,  the  statements  of  the  person 
beneficially  interested  as  tenant  for  life  cannot  be  received  as 
evidence  for  the  defendant,  so  as  to  prejudice  the  rights  of  the 
remainder-men  in  fee.  Indeed,  before  the  declaration  of  a  cestui 
que  trust  will  be  admitted  at  all  against  a  trustee,  the  nature  of 
the  interest  of  the  declarant  in  the  trust  estate  must  be  shown, 
so  that  it  may  clearly  appear  that  he  alone  is  entitled  to  the 
benefit  resulting  from  the  action/ 

§  688/  In  some  cases,  the  admissions  of  third  persons,  strangers 
to  the  suit,  are  receivable.  These  exceptions  to  the  general  rule 
arise  when  the  issue  is  substantially  upon  the  mutual  rights  of 
such  persons  at  a  particular  time ;  in  which  cases  the  practice  is 
to  let  in  such  evidence  in  general,  as  would  be  legally  admissible 
in  an  action  between  the  parties  themselves.  Thus  in  an  action 
against  the  sheriff,  either  for  not  arresting  a  debtor  on  mesne 
process  and  making  a  false  return  of  non  est  inventus,  or  for  an 
escape    on   mesne   process,*  any  such  acknowledgment  of  the 

S.  C.  ;  Bipon,  C.  &  R.  301  ;  P.  ife  K  211,  S.  C.  ;  Peterafidd  case,  C  <kR 
34 ;  P.  &  K.  49,  S.  C. ;  New  Windsor,  Knapp  <b  Ombler,  173,  174  ; 
Ennifl,  id.  436  ;  Droifcwich,  id.  64  ;  Bedfordahire,  2  Ludere,  411 ;  other 
cases  cited,  2  Rogers  on  Elect  139. 

'  Ipswidi,  Enapp  <b  0.  387 — 389  ;  and  cases  cited  2  Rog.  on  Elect  139. 

2  Rog.  on  Meet.  139.  '  Post,  §  719. 

*  Doe  V.  Wainright,  8  A.  &  R  691,  699,  700  ;  3  N.  «b  M.  698,  &  C.  ; 
May  V.  Taylor,  6  M.  &  Gr.  261.  *  Gr.  Ev.,  §  181,  in  part. 

^  As  to  the  special  circumstances  under  which  a  debtor  may  atill  be 
arrested  on  mesne^process,  see  1  d^  2  Vict,  c.  110,  §§  1,  3,  4. 
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bt  by  the  debtor  as  would  have  been  sufficient  to  have  charged 
m  in  the  original  action,  will  also,  as  against  the  sheriff,  support 
e  ayennent  in  the  declaration,  that  the  party  not  arrested,  or 
saping,  was  so  indebted.*  This  exception  proceeds  on  the 
Inciple  that  the  sheriff  is  put  in  the  place  of  the  debtor,  as  to 
3  creditor  who  sues  bim  for  a  breach  of  duty.'  So,  an  admis- 
n  of  joint  liability  by  a  third  person^  has  been  held  sufficient 
dence,  on  the  part  of  the  defendant,  to  support  a  plea  in  abate- 
nt  for  the  nonjoinder  of  such  person  as  defendant  in  the  suit ; 
;ause  such  evidence  would  be  admissible  in  an  action  against 
co-debtor  for  the  same  cause,  and  the  defendant  is  merely 
md  to  make  out  such  a  case  for  the  plaintiff  as  against  the 
debtor,  as  would  enable  him  to  sue  the  latter  with  success.' 
e  admissions,  too,  of  a  bankrupt,  made  before  the  Act  of  Bank- 
tcy,  are  receivable  in  proof  of  the  petitioning  creditor's  debt, 
m  an  action  is  brought  by  the  assignees,  in  which  they  have  to 
ve  the  bankruptcy ;  because  in  such  a  case  the  assignees  have 
r  to  prove  their  title  as  against  the  bankrupt.^  This  last 
Bption,  however,  has  never  been  held  to  extend  to  the  proof  of 
ing ;  *  and  the  bankrupt's  declarations  made  after  the  act  of 
kruptcy,  though  admissible  against  himself,^  are  also  excluded 
1  the  exception,  because  of  the  intervening  rights  of  creditors, 
the  danger  of  fraud.^ 

689.'  The  admissions  of  a  third  person  are  also  receivable  in 

Sloman  v.  Heme,  2  Esp.  695  ;    Williams  v.  Bridges^  2  Stark.  R  42  ; 

plxmd  V,  Macaidey,  Pea.  K.  65  ;    Kogers  v.  Jones,  7  B.  &  C,  89,  per 

jy,  J.  '  Coole  V,  Braham,  3  Ex.  R.  185,  per  Parke,  B. 

Jl&y  V,  Langslow,  M.  <k  M.  45,  per  Abbott,  C.  J. ;  Coole  v.  Braham,  3 

I.  185,  per  Parke,  B. 

^oole  V,  Braham,  3  Ex.  R  185,  per  Parke,  B.  '  Id. 

Tarrett  v,  Leonard,  2  M.  <S;  SeL  265. 

loare  t*.  Coryton,  4  Taunt.  560 ;    2  Bose,  158  ;    Bobson  r.  Kemp,  4 

234  ;  Watts  v.  Thorpe,  1  Camp.  376  ;  Smalloombe  v.  Bruges,  McCleL 

;  13  Price,  136,  S.  C.  ;  Taylor  v.  Kinloch,  1  Stark.  R  175  ;  2  Stark. 
»4.  The  dictum  of  Lord  Kenyon,  in  Dowton  v.  Cross,  1  Esp.  168, 
he  admissions  of  the  bankrupt  made  after  the  act  of  bankruptcy,  but 

the  commission  has  issued,  are  receivable,  is  contradicted  in  13  Price, 
L54,  and  overruled  by  that  and  the  other  cases  above  cited.     See  also 
sconi  V.  Farebrother,  3  B.  <j^  Ad.  372. 
r.  Bt.^  §  182,  almost  verbatim. 
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evidence  against  the  party  who  has  expressly  referred  anotlier  to 
him  for  information  in  regard  to  an  uncertain  or  disputed  matter. 
In  such  cases  the  party  is  boimd  by  the  declarations  of  the  per- 
son referred  to,  in  the  same  manner,  and  to  the  same  extent,  as  if 
they  were  made  by  himself.  Thus,  upon  a  plea  of  plene  admi- 
nistrayit,  where  the  executors  wrote  to  the  plaintiff,  that  if  she 
wished  for  further  information  in  regard  to  the  assets,  she  should 
apply  to  a  certain  merchant  in  the  city,  they  were  held  bound  by 
the  replies  of  the  merchant  to  her  inquiries  upon  that  subject' 
So,  in  an  action  for  goods  sold  and  delivered,  where  the  fact  of 
the  delivery  of  them  by  the  carman  was  disputed,  and  the  defend- 
ant said,  "  If  he  will  say  that  he  delivered  the  goods,  I  will  pay 
for  them ; "  he  was  held  bound  by  the  afiGbrmative  reply  of  the 
carman.' 

§  690.  In  the  application  of  this  principle  it  matters  not 
whether  the  question  referred  be  one  of  law  or  of  fact;  whether 
the  person  to  whom  reference  is  made,  have  or  have  not  any 
peculiar  knowledge  on  the  subject ;  or  whether  the  statements  of 
the  referee  be  adduced  in  evidence  in  an  action  on  contract,  or  in 
an  action  for  tort.  Therefore,  where  two  parties  had  agreed  to 
abide  by  the  opinion  of  counsel  upon  the  construction  of  a  statute, 
the  party  against  whose  interest  the  opinion  operated  was  held 
bound  thereby  in  a  subsequent  action ; '  and  a  disputed  fact 
regarding  a  mine,  having  been  referred  by  consent  to  a  miner*8 
jury,  their  decision  was  received  in  evidence  when  one  of  the 
disputants  afterwards  brought  an  action  on  the  case  against  his 
adversary.*  In  these  cases  the  decisions,  which  partook  of  the 
nature  of  awards,  were  not  stamped ;  but  the  Court  held  that  this 
was  immaterial,  as  the  instruments,  not  containing  any  recital  of 
the  agreements,  did  not  on  their  face  purport  to  be  awards.  The 
doctrine  under  discussion  may  further  be  illustrated  by  the  case 
of  Downs  t;.  Cooper.'    There  the  defendant  had  demised  premises 

>  Williams  v,  Innes,  1  Camp.  364,  per  Lord  Ellenboiough. 

'  Daniel  v.  Pitt,  Pea.  Add.  B.  238  ;  1  Camp.  366,  n.  ;  6  Esp.  74,  S.  C.  ; 
Brock  V.  Kent,  1  Camp.  366,  n.  ;  Bnrt  r.  Palmer,  5  Esp.  145  ;  Hood  r. 
Beeve,  3  C.  <b  P.  532.  ^  Price  v.  HoUis,  1  M.  &  SeL  105 

*  Sybray  v.  White,  1  M.  &  W.  435  ;  Tyr.  <b  Gr.  746,  a  C. 

»  2  Q.  B.  256. 
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he  plaintifif,  who  entered  and  paid  him  rent.  During  the 
1  a  brother  of  the  defendant  disputed  his  title,  and  to  avoid 
ation  between  brothers,  both,  within  the  knowledge  of  the 
Qtiff,  agreed  to  abide  by  the  opinion  of  a  barrister,  to  whom  a 
was  submitted.  The  opinion  being  adverse  to  the  defendant, 
hereupon  gave  up  his  title  deeds,  and  permitted  his  brother's 
mey  to  tell  the  plaintiff,  that  in  future  he  must  regard  the 
her  as  his  landlord.  The  plaintiff  paid  his  rent  accordingly ; 
the  defendant,  being  subsequently  dissatisfied  with  the  bar* 
r*s  opinion,  levied  a  distress,  and  an  action  of  replevin  was 
onsequence.  The  above  facts  being  stated  in  the  plea  in  bar, 
]!ourt  held,  that,  though  in  general  a  tenant  is  estopped  from 
ing  his  landlord's  title,  he  was  not  so  here,  inasmuch  as  the 
uct  of  the  defendant  amounted  to  an  admission  that  his  title 
expired. 

91.  To  render  the  declarations  of  a  person  referred  to 
alent  to  a  party's  own  admission,  it  is  not  necessary  that 
3ference  should  have  been  made  by  express  words ;  but  it 
suffice  if  the  party  by  his  conduct  has  tacitly  evinced  an 
Lion  to  rely  on  the  statements  as  correct.  Therefore,  where 
[y,  on  being  questioned  by  means  of  an  interpreter,  gave  his 
^rs  through  the  same  medium,  it  has  been  held  that  the 
age  pf  the  interpreter  should  be  considered  as  that  of  the 
;  and  that,  consequently,  it  might  be  proved  by  any  person 
eard  it,  without  calling  the  interpreter  himself.'  So,  if  a 
on  motion  before  a  judge,  uses  the  affidavit  of  another 
1  to  prove  a  certain  fact  deposed  to  therein,  such  affidavit  is 
r  subsequent  trial  evidence  as  against  him  of  this  fact,  and 
oo,  though  the  person  who  made  the  affidavit  is  present  in 
*  and  where  a  petitioning  creditor,  knowing  that  his  servant 
proye  a  particular  act  of  bankruptcy,  sent  him  expressly 
it  purpose  to  be  examined  at  the  opening  of  the  fiat,  the 
tions  so  made  were  held  to  be  evidence  of  the  act  of  bank- 

3rigaB  «.  Mostyn,  20  How.  St.  Tr.  122,  123,  per  Gould,  J. 
ckeU  V.  HtilBe,  7  A.  <S;  £.  454  ;    Boileau  v.  Bntlin,  2.Ex.  R.  675, 
10  ;  Pritcliard  v    BagBh&we,  11  Com.  B.  459 ;  Johnson  v.  Ward,  6 
,  per  Ohambre,  J.     But  see  White  v.  Bowling,  8  Lr.  Law  R.  128. 
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ruptcy  as  against  the  petitioning  creditor,  where  that  fact  was  pnt 
in  issue  in  an  action  brought  against  him  by  the  assignees.* 

§  692.  It  has  even  been  held,  apparently  on  the  authority  of 
these  cases,  that,  where  the  question  in  an  action  of  trespass  was 
whether  the  plaintiff  or  defendant  was  the  tenant  of  a  field,  the 
deposition  of  a  witness  who,  in  a  proceeding  before  justices  for  an 
alleged  trespass  on  the  same  close,  had  been  called  by  the  plaintiff 
to  prove  his  possession,  but  had  in  fact  disproved  it,  might  be  put 
in  evidence  for  the  defendant,  though  the  witness  was  alive.*  In 
this  case,  however,  as  the  witness  was  abroad  at  the  time  of  the 
trial,  and  as  the  litigants  and  the  matter  in  dispute  before  the 
justices  were  identical  with  those  before  the  Court,  the  depositions 
would  seem  to  have  been  admissible,  rather  as  secondary  evidence 
of  oral  testimony '  than  as  admissions  by  the  accredited  agent  of 
the  plaintiff.^  In  this  last  light  they  could  scarcely  have  been 
viewed,  consistently  with  the  opinion  of  the  Court,  as  expressed 
in  Gardner  v.  Moult,*  or  Brickell  v.  Hulse ;  *  for  in  both  these 
cases  the  judges  expressly  admitted,  that  a  party  was  not  bound 
by  what  his  witness  might  say  at  Nisi  Prius,  any  more  than  he 
would  be  by  depositions  which  he  had  used  in  Chancery  without 
knowing  their  contents ;  and  other  authorities  are  not  wanting  to 
show  that  such  depositions  are  inadmissible.^ 

§  693."  Whether  the  answer  of  a  person  thus  referred  to  is 
conclusive  against  the  party  does  not  seem  to  have  been  setUed. 
Where  the  plaintiff  had  offered  to  rest  his  claim  upon  the  de- 
fendant's affidavit,  which  was  accordingly  made,  Lord  Kenyon 
held  that  he  was  conclusively  bound,  even  though  the  affidavit  were 
false ;  and  he  added,  that,  to  make  such  a  proposition  and  after- 
wards to  recede  from  it,  was  not  only  a  dishonest  act,  but  was  one 


*  Gardner  v.  Moult,  10  A.  <S;  £.  464  ;  Boileau  v,  Rutlin,  2  Ex.  R  680. 
«  Cole  V.  Headly,  11  A.  &  E.  807.  *  Ante,  §  434. 

*  See  Boileau  v.  Butlm,  2  Ex.  R.  680,  per  Parke,  B. 

*  10  A.  <Sr  E.  468,  per  Lord  Denman  and  Patteson,  J. 

'  7  A.  <k  E.  456—458,  per  Lord  Demnan  and  Coleridge,  J.  See  ante,  §  438. 
"^  Rushworth  v.  Countess  of  Pembroke,  Hard.  472  ;  Atkins  r.  HumplireyBy 
1  M.  <Sr  Rob.  523.     See  also  R.  v.  Latchford,  6  Q.  B.  667. 
"  Gr.  Ev.,  §  184,  in  great  part. 


•  *  ^ 
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lich  might  be  turned  to  very  improper  purposes,  such  as  to  entrap 
J  witness,  or  to  find  out  how  far  the  party's  evidence  would  go  in 
3port  of  his  case,^  But  in  a  later  case,  where  the  question  was 
ether  a  horse  in  the  defendant's  possession  was  identical  with 
i  lost  by  the  plaintiff,  and  the  plaintiff  had  said  that  if  the 
iendant  would  take  his  oath  that  the  horse  was  his,  he  should 
p  him;  and  he  made  oath  accordingly;  Lord  Tenterden 
erved,  that,  considering  the  loose  manner  in  which  the 
lence  had  been  given,  he  would  not  receive  it  as  conclusive, 
ugh  it  was  a  circumstance  on  which  he  should  not  fail  to 
lark  to  the  jury.*  And  certainly  the  opinion  of  Lord  Tenterden, 
icated  by  what  fell  from  him  in  this  case,  more  perfectly 
monises  with  other  parts  of  the  law,  especially  as  it  is  opposed 
ny  further  extension  of  the  doctrine  of  estoppels,  which  pre- 
[es  the  investigation  of  truth.  The  purposes  of  justice  and 
cy  are  sufficiently  answered,  by  throwing  the  burthen  of 
>f  on  the  opposing  party,  as  in  the  case  of  an  award,  and  by 
ing  him  bound,  unless  he  can  impeach  the  test  referred  to  by 
r  proof  of  fraud  or  mistake.* 

394.  It  may  here  be  expedient  to  examine  briefly  how  far  the 
Issions  of  a  married  woman  can  be  received  in  evidence,  either 
ist  herself  or  her  trustees,  or  for  or  against  her  husband. 
tvife  sue  or  be  sited  as  a  single  woman,  no  valid  reason  can 
ven  why  her  admissions  should  not  have  the  same  legal  effect 
ose  of  any  other  person ;  but  in  one  case,  where  the  defence 
action  on  contract  was  that  the  plaintiff  was  under  coverture 
the  cause  of  action  accrued.  Lord  EUenborough  is  reported 
ve  held,  on  what  grounds  it  does  not  appear,  that  it  was  not 
ient  to  show  that  she  had  acknowledged  herself  to  be  married, 
ut  proof  of  an  actual  marriage,  or  at  least  of  cohabitation.^ 
5  trustees  of  a  married  woman  site  or  he  sttedy  and  the  opposite 

«venB  V.  Thacker,  Pea.  R.  187  ;  Lloyd  r.  Willan,  1  Esp.  178  ;  Bretton 

;timaii.  Sir  T.  Raym.  153  ;  Delesline  v,  Greenland,  1  Bay,  468,  where 

th  of  a  third  person  was  referred  to. 

umet  V.  Ball,  3  Stark.  B.  160. 

hitehead  v.  Tattersall,  1  A.  <k  E.  491. 

ilson  V,  Mitchell,  3  Camp.  393. 

t  s 
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party  be  a  stranger,  her  admissions,  like  those  of  an  ordinary 
cestui  que  trust,*  will  be  clearly  admissible  as  against  the  trustees; 
and  even  if  the  husband  be  the  hostile  party,  it  seems  that,  on 
principle,  the  wife's  admissions  ought  to  be  received  on  his  behalf 
to  the  same  extent  as  her  vivfi.  voce  testimony ; "  for  the  principle 
of  policy  which  admits  the  one  should  equally  admit  the  other ; 
and,  therefore,  it  is  probable  that  if  an  action  were  brought  against 
a  husband  by  the  trustees  of  his  wife  under  a  separation  deed,  for 
arrears  of  maintenance^  and  the  defence  were  to  rest  on  the  fact  of 
the  wife's  adultery,  proof  of  her  admission  of  criminal  misconduct 
would,  contrary  to  what  was  formerly  the  law,'  be  now  received, 

§  695.  The  admissions  of  a  wife  cannot  be  received  in  evidence 
for  her  hmband  in  any  suit  between  him  and  a  stranger,  unless, 
perhaps,  in  the  single  event  of  their  constituting  part  of  the  res 
gestss.  An  instance  of  their  admissibility  on  this  ground  is 
afforded  by  the  case  of  Walton  v.  Green,*  where,  in  an  action  of 
assumpsit  for  goods  supplied  to  a  wife  who  had  been  turned  out 
of  doors  by  her  husband  the  defendant,  evidence  was  admitted,  in 
support  of  a  defence  wliich  relied  on  her  previous  adultery,  that 
she  had  confessed  her  guilt  to  a  third  party ;  as  it  appeared  to 
have  been  partly  in  consequence  of  this  confession  that  she  had 
been  put  away  by  her  husband.  This  case  is  here  noticed,  more 
out  of  respect  for  the  eminent  judge  who  decided  it,  than  because 
it  appears  to  rest  upon  any  sound  principle  of  law.  The  question 
was  not  whether  the  husband  had  reason  to  suspect  his  wife's 
fidelity,  but  whether  she  had  in  fact  committed  adultery ;  and  to 
allow  her  admissions  to  establish  that  fact,  and  thus  to  screen  her 
husband  from  the  claims  of  a  stranger,  would  seem  to  be  directly 
opposed  to  the  rule  of  law  which  rejects  hearsay  evidence, 

§  696.  It  remains  to  be  seen  in  what  manner  the  new  Court 
for  Divorce  and  Matrimonial  Causes'^  will  deal  with  the  wife's  ad* 
missions  of  adultery,  on  applications  for  judicial  separation,  or  for 
restitution  of  conjugal  rights,  and  on  petitions  for  dissolution  of 

*  See  ante,  §  686.  '  See  16  A  17  Vict,  a  83. 

'  Scholey  v.  Goodman,  1  Bing.  349.       *  1  C.  A  P.  621,  per  Abbott,  C.  J, 
^  The  Act  establishiDg  the  Court,  20  &  21  Vict.,  c  85,  and  the  Rokt 
whicli  regulate  the  practice  therein,  are  alike  silent  on  this  subject 


p.  XIV.]  wife's  confessions  of  adultery.  627 

riage.    The  unfettered  reception  of  such  evidence  in  the  last 

of  cases  would  open  a  wide  door  to  collusion ;  and  on  this 

nd,  the  House  of  Lords,  in  proceedings  upon  hiUs  of  divorce, 

generally  in  the  habit  of  rejecting  letters  from  the  wife  to 

lusband  containing  confessions  of  adultery,'  unless  they  were 

9d  in  confirmation  of  circumstances  which  tended  strongly  to 

3  the  defendant's   guilt.'      It    seems,   however,  that  such 

*6,  if  addressed  to  a  stranger,  or  even  to  the  husband's  agent, 

receivable  in  evidence,  after  proof  that  they  were  not  written 

nsequence  of  any  threat  or  promise,  and  that  the  writer  was 

living  apart  from  her  husband ; '  and  it  further  seems,  that 

rife's  oral  confession  of  guilt  to  a  third  party  was  admissible, 

ist  as  confirmatory  evidence/    Not  only  were  direct  confes- 

rejected  in  the  House  of  Lords,  except  under  the  circum- 

es  above  stated,  but  all  letters  written  by  the  wife  after  her 

ation,  either  to  the  husband  or  to  the    adulterer,    were 

•ally  held  inadmissible,  unless  they  were  connected  with  * 

particular  fact/  or  could  be  referred  to  as  part  of  the  res 

!,'  or  were  tendered  in  evidence  after  a  prima  facie  case  of 

had  been  already  established.     In  one  case,  where  the 

ind  held  a  situation  at  Malta,  and  his  wife,  in  consequence 

d  health,  had  left  the  island,  and  had  resided  in  England 

veral  years,  during  which  time  she  had  lived  with  a  paramour 

ad  borne  him  four  children,  the  House  of  Lords  admitted  a 

of  letters  from  the  wife  to  her  husband,  which  were  ten- 

as  accounting  for  the  circumstance  of  her  not  going  out  to 

him,  and  as  showing  that  she  had  practised  upon  him  the 

3st  deceit.^ 

}7.  In  the  Ecclesiastical  Courts  a  less  strict  rule  obtained 
was  observed  in  the  Common-Law  Courts,  with  respect  to 
^elusion  of  a  wife's  confession.    By  a  canon'  passed  in  1603, 


)rd  Cloncurry's  case,  Macq.  Pr.  m  House  of  Lords,  606. 

Dyly's  case,  id.  654.     See  id.  536,  537. 

)rd  Cloncurry's  case,  icj.  606. 

)rd  Ellenborough's  case,  id.  655.     But  see  Wiseman's  case,  id.  631. 

undas's  case,  id.  610.  *  Boydell's  case,  id.  651. 

iUer's  case,  id.  620—623.  ^  No.  105. 

8  8  2 
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a  mere  confession,  indeed,  unaccompanied  by  other  circumstancea, 
was  rendered  insufficient  to  support  a  prayer  for  a  separation  a 
mens&  et  thoro ;  and  this  rule  has  been  held  applicable,  though 
the  confession  was  made  under  the  apprehension  of  approaching 
dissolution,  and  was  free  from  all  suspicion  of  a  collusive  pur- 
pose.'  Still,  the  confession  was  always  admissible  in  evidence, 
and,  if  coupled  with  other  facts  of  a  suspicious  nature,  it  generally 
proved  an  important  ingredient  in  the  decision  of  the  Court.  In 
one  case,  letters  from  the  wife  to  the  supposed  paramour,  taken 
in  conjunction  with  other  suspicious  circumstances,  were,  in  the 
absence  of  direct  proof,  considered  to  establish  her  guilt,  though 
they  contained  no  express  avowal  of  adultery,  and  though  they 
never  reached  the  hands  of  the  party  to  whom  they  were 
addressed,  as  they  were  intercepted  by  the  husband.'  Whether 
the  wife's  confession  of  adultery  would  be  sufficient  in  itself  to 
repel  a  suit  instituted  by  her  for  restitution  of  conjugal  rights, 
was  still  an  undecided  point  when  the  Spiritual  Courts  were 
deprived  by  tlie  Legislature  of  their  jurisdiction  over  such  matters;* 
but,  in  a  suit  of  nullity  of  marriage,  by  reason  of  a  former  marriage, 
the  simple  admission  of  such  former  marriage  was  held  not  to  be 
sufficient.* 

§  698.'  The  admissions  of  the  wife  will  bind  the  husband,  only 
where  she  had  authority  to  make  them.*  This  authority  does  not 
result,  by  mere  operation  of  law,  from  the  relation  of  husband 


'  Mortimer  v,  Mortimer,  2  Hagg.  Cons.  R  316. 

^  Grant  v.  Grant,  2  Ciiri  Ec.  R.  16  ;  Caton  v.  Caton,  7  £a  4  Mar.  Caa. 
15 — 17 ;  Faussett  v.  Faussett,  id.  88.  In  the  Ecclesiastical  Courts,  letters 
from  the  alleged  paramour,  found  in  the  wife's  possession,  were  admissible  ; 
but  if  they  did  not  necessarily  imply  the  commission  of  adultery,  or  were  not 
supported  by  other  evidence  of  indecent  familiarities,  they  were  insufficient 
to  support  a  sentence  of  separation.  Hamerton  v,  Hamerton,  2  Hagg.  Ba 
B.  8.  As  to  the  admissibility  of  letters  written  by  the  adulterer  to  the  wife, 
in  proceedings  before  the  House  of  Lords,  see  Lord  Glerawley's  case,  Maoq. 
Fr.  in  House  of  Lords,  629. 

'  Mortimer  v,  Mortimer,  2  Hagg.  Cons.  R.  310  ;  Burgess  v.  Bmgeas, 
id.  227.  *  Searle  v.  Price,  2  Hagg.  Cons.  R  189. 

^  Gr.  E7.,  §  185,  in  great  part 

*  Emerson  v,  Blonden,  1  Esp.  142 ;  Anderson  v.  Sanderson,  2  Staric  R. 
204  ;  Carey  v.  Adkins,  4  Camp.  92  ;  Meredith  v,  Footner,  11  M.  ^  W.  202. 
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id  wife;  but  is  a  question  of  fact,  to  be  found  by  the  jury, 
in  other  cases  of  agency ;  for,  though  this  relation  is  peculiar 
its  circumstances,  from  its  close  intimacy  and  its  very  nature, 
t  there  is  nothing  peculiar  in  the  principles  of  law  which  apply 
it.  As  the  wife  is  seldom  expressly  constituted  the  agent  of 
;  husband,  the  cases  on  this  subject  are  almost  universally 
)se  of  implied  authority,  turning  upon  the  degree  in  which 
I  husband  peimitted  the  wife  to  participate,  either  in  the 
nsaction  of  his  affairs  in  general,  or  in  the  particular  matter 
question.*  Where  he  sues  for  her  wages,  the  mere  fact  that 
earned  them,  does  not  authorise  her  to  bind  him  by  her 
aissions  of  payment;*  nor  can  her  unauthorised  declarations 
ct  him,  even  where  he  sues  with  her  in  her  right;  for  in 
se,  and  similar  cases,  the  right  is  his  own,  though  acquired 
)ugh  her  instrumentality.^ 

699.  In  regard  to  the  inference  of  her  agency  from  circum* 
ices,  the  question  used  to  be  left  to  the  jury  with  great 
ude,  both  as  to  the  fact  of  agency,  and  the  time  of  the 
issions.  Thus,  it  has  been  held  competent  for  them  to 
:  authority  in  her  to  accept  a  notice  and  direction,  in  regard 
I  particular  transaction  in  her  husband's  trade,  from  the 
imstance  of  her  being  seen  twice  in  his  counting-house 
aring  to  conduct  his  business  relating  to  that  transaction, 
once  giving  orders  to  the  foreman.*  And  in  an  action  against 
lusband  for  goods  furnished  to  the  wife  while  in  the  country, 
e  he  occasionally  visited  her,  her  letter  to  the  plaintiff, 
tting  the  debt,  and  apologising  for  the  non-payment,  though 
en  several  years  after  the  transaction,  was  held  by  Lord 
iborough,  previous  to  Lord  Tenterden's  Act,*  sufficient  to 


96  ante,  §  153. 

:aU  V.  Hill,  2  Sir.  1094. 

Iban  i>.  Pritchett,  6  T.  R.  680  ;   Kelly  v.  Small,  2  Esp.  716  ;   Denn 

ite,  7  T.  R.  112,  as  to  the  wife's  admission  of  a  trespass.       Neither 

3  husband's  admissions  as  to  facts  respecting  his  wife's  property,  which 

Led  before  the  marriage,  receivable  after  his  death  to  affect  the  rights 

sarviviug  wife.     Smith  v,  Scudder,  11  Serg.  &  Raw.  325. 

immer  v.  Sells,  3  Nev.  <fe  M.  422. 

Geo.  4,  c  14,  §  1,  which  rendered  it  necessary  that  an  acknowledg- 
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take  the  case  out  of  the  Statute  of  Limitations.*  Of  late  years, 
however,  a  greater  strictness  has  prevailed;  and  in  the  case  of 
Meredith  v.  Footner,'  where  a  wife,  hy  her  husband's  authority, 
carried  on  the  business  of  a  shop,  and  attended  to  all  the  receipts 
and  payments,  the  Court  held  that  admissions  made  by  her  to 
the  landlord  of  the  shop  respecting  the  amount  of  rent  were  not 
admissible  to  bind  the  husband.  Had  the  admissions  related  to 
the  receipt  of  shop  goods,  they  would  have  been  evidence;  but 
the  fact  that  she  was  conducting  a  business  for  her  husband,  did 
not  constitute  her  his  agent  to  make  admissions  of  an  antecedent 
contract  for  the  hire  of  the  shop,  or  to  make  a  new  contract  for 
the  future  occux^ation  of  it. 

§  700.^  The  admissions  of  attorneys  of  record  bind  their  clients 
in  all  matters  relating  to  the  progress  and  trial  of  the  cause.  In 
some  cases  they  are  conclusive,  and  may  even  be  given  in 
evidence  upon  a  new  trial;  though,  previously  to  such  trial, 
the  party  give  notice  that  he  intends  to  withdraw  them,  or 
though  the  pleadings  be  altered,  provided  the  alterations  do 
not  relate  to  the  admissions.'*  But  to  this  end  they  must  be 
distinct  and  formal,  or  such  as  are  termed  solemn  admissions, 
made  for  the  express  purpose  of  relaxing  the  stringency  of  some 
rule  of  practice,  or  of  dispensing  with  the  formal  proof  of  some 
fact  at  the  trial.^ 

§  701.  Another  class  of  admissions  comprehends  those  which 


ment,  to  take  the  case  out  of  the  statute,  should  be  in  writing,  **  signed  by 
the  party  chaigeable  thereby."  The  acknowledgment  may  fiow  he  signed 
by  an  authorised  agent,  19  &  20  Vict.,  c.  97,  §  1 3,  cited  ante,  §  676.  See 
post,  §  987. 

*  Gregory  v.  Parker,  1  Camp.  394  ;  Palethorp  v.  Furnish,  2  Ksp.  511,  n. ; 
Clifford  V.  Burton,  1  Bing.  199  ;  8  Moore,  16,  S.  C.  ;  Petty  r.  Andersoo, 
3  Bing.  170  ;  Cotes  v.  Davis,  1  Camp.  485.  Ml  M.  A  W.  202. 

'  Gr.  Ev.,  §  186,  in  part. 

*  Elton  V.  Larkins,  1  M.  &  Rob.  196,  per  Tindal,  C.  J.  ;  5  C.  <k  P.  3S5, 
S.  C.  ;  Doe  v.  Bird,  7  C  <b  P.  6,  per  Lord  Denman  ;  Langley  v.  E.  of 
Oxford,  1  M.  <fc  W.  508.  See  Hargrave  t?.  Hargrave,  12  Bear.  408,  as  to 
the  case  where  the  client  is  an  infant. 

*  See  cases  cited  in  last  note.  Also  Yoimg  t.  Wright,  1  Camp.  141  ;  Doe 
V.  Rollings,  4  Com.  B.  188. 
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arueys  make,  not  indeed  with  the  express  intent  of  dispensing 
h  proof  of  certain  facts,  but  as  it  were  incidentally^  while  they 

referring  to  other  matters  connected  with  the  cause.  These, 
ich  are  generally  the  result  of  carelessness,  though  not  regarded 
conclusive  admissions,  are  still  considered,  not  unfrequently,  as 
sing  an  inference  respecting  the  existence  of  facts,  which  the 
rersary  would  otherwise  have  been  called  upon  to  prove ;  and, 
isequently,  it  is  very  important  that  attorneys  should  exercise 
at  caution  in  the  language  they  employ  while  corresponding 
h  their  opponents.  Thus,  where  in  an  action  against  the 
eptor  of  a  bill,  his  attorney  had  served  notice  on  the  plaintiff 
produce  all  papers  relating  to  a  bill,  the  description  of  which 
responded  with  that  set  forth  in  the  declaration, — "  which  said 
/*  the  notice  went  on  to  state,  "was  accepted  by  the  said 
zndanti* — the  Court  held  that  such  notice  was  prim&  facie 
lence  of  the  defendant's  acceptance;*  and  in  an  action  against 

owners  of  a  ship,  their  joint  ownership  was  inferred  from 
undertaking  to  appear  for  them,  signed  by  their  attorney,  in 
ch  they  were  described  as  owners  of  the  sloop  in  question.* 
lin,  where  the  defendant's  attorney,  in  an  action  of  debt  on  a 
dy  had  admitted  the  signature  of  the  attesting  witness ;  this 

held,  by  implication,  to  amount  to  an  admission  of  the  due 
cution  of  the  instrument.' 

702/  Admissions,  however,  contained  in  the  mere  conversation 
in  attorney,  cannot  be  received  against  a  client,  though  they 
te  to  the  facts  in  controversy.  The  reason  of  this  distinction 
bund  in  the  nature  and  extent  of  the  authority  given,  the 
mey  being  constituted  for  the  management  of  the  cause  in 
rt,  and  for  nothing  more.^  So,  if  a  letter,  sent  by  an  attorney 
he  opposite  party,  be  expressed  to  be  written  "  without  pre* 

Holt  V.  Squire,  Ry.  &  M.  282,  per  Abbott,  C.  J. 

Marshall  v.  Cliff,  4  Camp.  133,  per  Lord  Ellenborough. 

Milward  v.  Temple,  1  Camp.  375,  per  Lord  EUenborough. 

Gr.  £v.,  §  186,  in  part. 

Fetch  V.  Lyon,  9  Q.  B.  147  ;  Young  v.  Wright,  1  Camp.  139,  141  j 

ins  V.  Hawkshaw,  2  Stark.  R.  239  ;  Doe  v.  Richards,  2  C.  <fe  Kir.  216. 

Wilson  V,  Turner,  1  Taunt.  398  ;  Watson  v.  King,  3  Com.  B.  608. 
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judke"  it  cannot  be  received  as  an  admission ;  neither  can  the 
reply  be  admitted,  though  not  guarded  in  a  similar  manner.*  If 
the  admission  were  made  before  suit,  it  will  be  equally  binding, 
provided  it  be  shown  that  the  attorney  was  already  retained  to 
appear  in  the  cause.*  But  in  the  absence  of  any  evidence  of 
such  retainer  some  other  proof  must  be  given  of  authority  to 
make  the  admission.'  When  the  attorney  is  already  constituted 
in  the  cause,  admissions  made  by  his  managing  clerk,  or  his 
agent,  are  received  as  his  own.^ 

§  703.  The  practice  of  attorneys  making  solemn  admissions 
before  a  trial,  for  the  purpose  of  dispensing  with  the  mere  formal 
proof  of  documents,  has  of  late  years  greatly  prevailed ;  and  the 
law  on  this  subject^  after  several  changes,^  is  now  embodied  in 
the  117th  and  118th  sections  of  the  Common  Law  Procedure 
Act,  1852,*  and  in  the  29th  and  30th  general  rules  of  Hilary 
Term,  1853.  The  statute  provides  in  the  first  place,  that  "  either 
party  may  call  on  the  other  party  by  notice  to  admit  any  document, 
saving  all  just  exceptions ;  and  in  case  of  refusal  or  neglect  to 
admit,  the  costs  of  proving  the  document  shall  be  paid  by  the 
party  so  neglecting  or  refusing,  whatever  the  result  of  the  cause 
may  be,  unless  at  the  trial  the  judge  shall  certify  that  the  refusal 
to  admit  was  reasonable ;  and  no  costs  of  proving  any  document 
shall  be  allowed  unless  such  notice  be  given,  except  in  cases 
where  the  omission  to  give  the  notice  is  in  the  opinion  of  the 
Master  a  saving  of  expense."^     The  29th  general  rule  furnishes 


*  Paddock  «.  Forrester,  3  Scott,  N.  R.  734  ;  Hoghton  v.  Hoghton,  15 
Beav.  321 .     See  Jardine  v.  Sheridan,  2  C.  &  Kir.  24. 

^  Marshall  v.  Cliff,  4  Camp.  133,  per  Lord  EUenborough  ;  Gainsford  r. 
Grammar,  2  Camp.  9,  per  id. 

'  Wagstaff  V.  Wilson,  4  B.  <&  Ad.  339  ;  Burghart  v.  Angeretein,  6 
C.  «k  P.  695,  per  Alderson,  B.  ;  Pope  tj.  Andrews,  9  C.  A  P.  564,  per 
Coleridge,  J. 

*  Taylor  v,  Willans,  2  B.  «k  Ad.  846,  856  ;  Standage  «.  Creighton,  5  C. 
&  P.  406  ;  Griffiths  v.  Williams,  1  T.  R.  710  ;  Tnialove  t.  Burton,  9  Moow, 
64  ;  Taylor  v.  Forster,  2  C.  A  P.  195. 

*  See  Reg. -Gen.  2  WilL  4,  reported  in  3  B.  &  Ad.  392,  393  ;  Reg.-Gen. 
H.  T.  4  Will  4,  r.  20,  reported  in  6  B.  &  Ad.  xvii,  xviii 

*  15  cfe  16  Vict.,  c  76. 

'  §  117.     The  Irish  Act  16  k  17  Vict.,  c  113,  contains  in  §  118  «  o«- 
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rm  of  notice  that  may  be  given/  while  the  30th  rule  repeats 
L  one  or  two  verbal  alterations,*  the  language  of  the  Act,  and 
inds  it  to  "all  cases  of  trials,  writs  of  inquiry,  or  inquisitions 
iny  kind."'  When  an  admission  has  been  made,  the  mode  of 
fing  it  is  regulated  by  §  118  of  the  statute,  which  enacts  that 

ending  enactment.  The  practice  in  the  Court  of  Probate,  and  in  the 
t  for  Divorce  and  Matrimonial  Causes,  is  also  the  same  ;  see  Bales  for 
>f  Prob.  in  contentious  business,  r.  30,  and  Form  No.  21 ;  and  Rules 
X  of  Div.  and  Mat.  Causes,  r.  32,  and  Form  No.  10.  The  practice  in 
Dounty  Courts  is  governed  by  r.  76  of  the  New  County  Court  Rules, 
h  provides  that  **  where  either  party  proposes  to  give  a  judgment  of  a 
rior  court  or  any  other  document,  whether  printed  or  written,  in  evidence, 
Lay,  by  a  demand  in  writing,  made  a  reasonable  time  before  the  hearing, 
ire  the  other  party  to  admit  (saving  all  just  exceptions  to  the  admis- 
ty  of  such  document  in  evidence)  the  document  to  be  read  in  evidence 
>ut  proof  ;  and  if  such  demand  be  not  made,  no  costs  of  proving  such 
Qient  shall  be  allowed,  unless  the  judge  shall  otherwise  order.  If  such 
jid  be  not  conf{>lied  with,  and  the  judge  think  it  reasonable  that  the 
ssion  should  have  been  made,  the  party  refusing  shall  bear  the  expense 
oving  such  document,  whatever  may  be  the  event  of  the  cause." 
rhe  form  is  as  follows  : — 

1  theQ.  B., 
0.  P., 
Exchequer. 

ke  notice  that  the  plaintiff  [or,  defendant]  in  this  cause  proposes  to 
2e  in  evidence  the  several  dociunents  hereunder  specified,  and  that  the 
may  be  inspected  by  the  defendant  [or,  plaintiff]  his  attorney  or  agent, 
,  on  ,  between  the  hours  of  ; 

the  defendant  [or,  plaintiff]  t>  hereby  required  wUhin  forty-eight  hours 
t  ktst-mentiontd  howr  to  admit  that  such  of  the  said  documents  as  are 
led  to  be  originals  were  respectively  written,  signed,  or  executed  as  they 
»rt  respectively  to  have  been  ;  that  such  as  are  specified  as  copies,  are 
copies ;  and  such  documents  as  are  stated  to  have  been  served,  sent, 
Hvered,  were  served,   sent,  or  delivered  respectively  ;  saving  all  just 


>A.  B.  V.  C.  D. 


lie  rule  is  in  these  words  : — **  In  all  cases  of  trials,  writs  of  inquiry,  or 
iitions  of  any  kind,  either  party  may  call  on  the  other  party,  by  notice, 
mit  docuQients  in  the  manner  provided  by  and  subject  to  the  provisions 
8  Common  Law  Procedure  Act,  1852  ;  and  in  case  of  the  refusal  or 
yt  to  admit  after  such  notice  given,  the  costs  of  proving  the  document 
be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result  of 
kuse  may  be,  unless  at  the  trial  or  inquisition  the  judge  or  presiding 
shall  certify  that  the  refusal  to  admit  was  reasonaUe,  and  no  costs  of 
ig  any  document  shall  be  allowed  imless  such  notice  be  given,  except 
les  where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the 
r,  a  saving  of  expense." 
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"  an  affidavit  of  the  attorney  in  the  cause,  or  his  clerk,  of  the  due 
signature  of  any  admissions  made  in  pursuance  of  such  notice, 
and  annexed  to  the  affidavit,  shall  he  in  all  cases  sufficient  evidence 
of  such  admissions." ' 


exceptions  to  the  admissibility  of  all  such  documents  as  evidence  in  this  cause. 
Dated,  &c. 

G.  H.,  attorney  [or,  agent]  for  plaintiff  [or,  defendant} 

To  E.  F.,  attorney  [or,  agent]  for  defendant  [or,  plaintiff]. 
[Here  describe  the  documents  ;  the  manner  of  doing  which  may  be  as  foUoWB  :] 

ORIGINALS. 


Description  of  Documents. 


Dale. 


Deed  of  covenant  between  A.  B.  and  C.  D.  first  part,  and 

E.  F.  second  part  ....... 

Indenture  of  lease  from  A.  B.  to  C.  D.     .         .         .     . 

Indenture  of  release  between  A.  B.  <fe  C.  D.  first  part,  &c. 
Letter,  defendant  to  plaintiff       ..... 

Policy  of  Insurance  on  goods  by  ship  Isabella,  on  voyage 

from  Oporto  to  London       .         .         .         .         .     . 

Memorandum  of  agreement  between  C.  D.,  captain  of 

said  ship,  and  E.  F.        . 
Bill  of  exchange  for  100^.,  at  three  months,  drawn  by  A. 

B.   on,  and  accepted  by,  C.  D.,  indorsed  by  E.  F. 

and  G.  H 

COPIES. 


Ist  Jan.,  1848. 
1st  Feb.,  1848. 
2nd  Feb.,  1848. 
lstMarch,1848. 

3rd  Dec.,  1847. 

Ist  Jan.,  1848. 


Ist  May,  1849. 


Description  of  Documents. 

Register  of  baptism  of  A.  B,  ) 

in  the  parish  of  X.   .         .  ) 

Letter,  plaintiff  to  defendant  . 

Notice  to  produce  papers 


Ist  Jan.,  1808. 
1st  Feb.,  1848. 

1st  March,  1848. 


Original  or  Duplicate  senred, 
sent*  or  doliTerad,  when, 
how,  and  by  whom. 


i'  Sent  by  G^eral  Post, 
(  2nd  Feb.,  184a 
Served  2nd  Mardi, 
1848,  on  d^end- 
ant's  attorney,  hy 
E.  F.  of . 


Record  of  a  judgment  of  the 

Coiu*t  of  Queen's  Bench,  in 

an  action,  J.  S.  v,  J.  N.     . 
Letters  patent  of  King  Charles  | 

n.  in  the  Bolls'  Chapel     .  ] 

^  The  Irish  Act  16  <fe  17  Vict.,  c  113,  §  119,  contains  a  cone^Kmding 
enactment. 


Trinity  term,  10 
Vict. 

1st  Jan.  1680. 
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704.  As  the  practice  under  the  new  regulations  has  not  yet 
1  definitively  settled,  it  will  be  convenient  to  refer  to  a  few  cases 
3h  have  been  decided  on  the  construction  of  the  former  rules 
884 ;  and,  first,  it  has  been  held,  that,  though  the  notice  must 
fiven  a  reasonable  time  before  trial,  yet,  where  it  was  given  to 

defendant's  agent  in  town  only,  four  days  before  the  com- 
sion  day  at  Newcastle, — and  he  two  days  afterwards  refused 
dmit  the  documents  without  objecting  to  the  sufficiency  of 
notice,  or  requiring  further  time, — the  plaintiff  was  entitled 
be  costs  of  proof/  Secondly,  though  the  admission  be  made 
th  a  saving  of  all  just  exceptions,*'  it  so  far  recognises  the 
sral  character  and  accuracy  of  the  documents,  that  no  ob- 
ion  can  subsequently  be  taken  to  their  reception  in  evidence 
he  ground  of  any  interlineation,  however  material,  appearing 
a  them.*  If  this  were  not  so,  great  inconveniences  would 
)w,  for  as  one  main  object  of  inducing  a  party  to  admit  under 
ce,  is  to  dispense  with  the  necessity  of  formal  proof  of  the 
rument,  it  would  obviously  open  a  door  to  fraud,  if  the  party 
litting  were  at  liberty  afterwards  to  object  to  an  interlineation, 
zh  the  attesting  witness  might  alone  be  enabled  to  explain.* 
where  a  deed  was  admitted  as  "  the  counterpart  of  a  lease/* 
>bjection  taken  at  the  trial,  that  it  was  in  fact  a  lease,  and  as 
I  inadmissible  for  want  of  a  sufficient  stamp,  was  overruled ; 
where  a  party  admitted  an  instrument  which  was  specified  in 
notice  as  bearing  date  the  10th  August,  he  was  not  allowed  to 
on  his  opponent  for  an  explanation,  though  on  the  production 
he  instrument  it  was  evident  that  the  date  "August,*'  had 
I  written  on  an  erasure.* 

705.  Thirdly,  a  variance  in  the  description  of  the  document, 
)t  of  a  nature  to  mislead,  will  not  release  the  admitting  party 
I  his  obligation ;  as,  for  instance,  where  the  date  of  a  pro- 
jory  note,  which   was   otherwise    correctly  described  in  the 

• 

Tinn  v.  Billingsley,  2  C.  M.  <fe  R.  253  ;  3  Dowl.  810,  S.  0. 

Freeman  v,  Steg^,  14  Q.  B.  202. 

Id.  203,  per  Coleridge,  J. 

Doe  V.  Smith,  8  A.  &  B.  255  ;  3  N.  &  P.  335  ;  2  M.  &  Rob.  7,  8.  C. 

Poole  V.  Pahner,  0.  it  Marsh.  69,  per  Rolfe,  Bt 
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notice  to  admit,  was  misstated.^  Fourthly,  it  seems  that  a  party 
will  not  be  entitled  to  the  costs  of  proving  any  document  specified 
in  the  notice,  unless  the  witness  called  to  establish  this  proof 
has,  at  least  in  his  examination  in  chief,  been  questioned  to  no 
other  fact.'  Fifthly,  when  a  notice  is  given  to  admit  documents, 
all  that  can  fairly  be  asked  is,  that  the  handwriting  or  due 
execution  of  the  papers  specified  should  be  admitted ;  and,  there- 
fore, where  a  plaintiff  included  in  his  notice  a  demand  to  admit 
the  authority  by  which  the  documents  had  been  written,  and 
afterwards,  on  the  defendant  refusing  generally  to  make  the 
admission  as  prayed,  proved  the  documents  at  the  trial,  it  was  held 
that  he  could  not  recover  from  his  opponent  the  costs  of  such 
proof/  Sixthly,  it  is  needless  to  show  that  the  admitting  party 
has  actually  examined  the  documents  mentioned  in  the  notice, 
if  he  has  had  an  opportunity  of  doing  so;^  and  it  seems  to 
be  unnecessary  to  identify  the  document  produced  at  the  trial 
with  the  one  inspected,  provided  that  it  corresponds  with  the 
description  contained  in  the  notice/  On  two  occasions,  how- 
ever, the  necessity  for  such  evidence  was  urged  by  counsel,  if 
not  acknowledged  by  the  Court;*  and  prudence  may  generally 
dictate  the  propriety  of  being  prepared  with  such  proof,  or,  at 
least,  of  having  the  documents  that  are  to  be  produced  signed 
or  marked  by  the  party  making  the  admission.  Seventhly,  though 
the  notice  to  admit  contain  no  saving  of  all  just  exceptions, 
the  party  admitting  may  still  rely  on  any  valid  objection  to  the 
admissibility  of  a  document  specified  in  it ;  and,  therefore,  where 
a  plaintiff  admitted  that  a  paper  was  a  copy  of  a  letter  from  himself 
to  a  defendant,  who  had  suffered  judgment  by  default,  this  did 
not  entitle  the  other  defendant  to  put  in  the  copy,  without  first 

^  Field  V.  Hemming,  7  C.  &T.  619,  per  Lord  Abinger ;  5  DowL  450, 
S.  C.  nom.  Field  v.  Flemming  ;  Bittleston  v.  Cooper,  14  M.  &  W.  399. 

'  Stracey  t?.  Blake,  7  C  <fe  P.  404,  per  Lord  Abinger. 

'  Oxford,  Worcester,  and  Wolverhampton  EaiL  Co.  v,  Scudamore,  1  H. 
&  N.  666. 

*  Doe  r.  Smith,  8  A.  <k  £.  264,  265,  per  Patteson  and  Coleridge,  Ja. 

*  Id.  per  Coleridge,  J.,  who  observed,  that  ^^to  require  such  evidenoe 
would  be  multiplying  proofs,  so  as  to  defeat  the  rule  of  court." 

*  Clay  V,  Thackxah,  9  C.  ^  P.  53,  coram  Lord  Denman  ;  Doe  d.  Tinda 
V.  Koe,  5  DowL  420,  per  Lord  Abinger. 
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unting  for  the  non-production  of  the  origmal,  or  tracing  it  to 
plaintiff's  possession,  and  proving  the  notice  to  produce.  The 
;e's  order  in  that  case,  which  served  the  same  purpose  as  the 
ent  notice  to  admit,  merely  secured  the  accuracy  of  the 
ndary  evidence,  hut  did  not  give  it  the  effect  of  primary 
f.' 

706.  Lastly,  these  rules  extend  to  every  document  which  a  party 
OSes  to  adduce  in  evidence,  whether  or  not  it  he  in  his  custody 
mtrol,'  and  whether  or  not  it  be  put  in  issue  by  the  pleadings.* 
her  will  the  case  be  varied  though  the  opposite  party  may  have 
;dy,  irrespective  of  the  notice,  refused  in  positive  terms  to 
3  any  admission  on  the  subject.*  A  party  may  even,  as  it 
d  seem,  be  served  with  notice  to  admit  a  foreign  judgment, 
her  documents  in  a  foreign  court,  provided  that  his  opponent 
^ve  him  time  to  inspect  them  abroad,  and  pay  his  expenses 
Ted  in  so  doing.^  Still  the  rules  do  not  apply,  where  ancient 
ds  of  a  public  nature  require,  not  proof,  but  translation  and 
mation,  or  where  affidavits  filed  in  Chancery  must  be  produced 
a  officer  of  that  Court;  and,  consequently,  a  plaintiff  was 
entitled  to  the  costs,  both  of  a  witness  who  was  called  to 
in  and  translate  the  records,  and  of  an  officer  of  the  Court 
hancery  who  produced  the  affidavits,  though  the. defendant 
lot  been  called  upon  to  admit  any  one  of  these  documents.* 

07.  In  consenting  to  admit  for  the  purposes  of  a  trial,  care 
be  taken,  lest,  by  the  words  used  in  the  notice  to  admit,  the 

admitting  should  be  entrapped  into  making  a  larger  admis- 
than  he  intended.  The  defendant  fell  into  this  error  in 
ase  of  Chaplin  v.  Levy.^  There  the  holder  of  a  bill  of 
nge  sued  the  acceptor,  and  the  defendant's  attorney  wrote  a 

admitting  "  that  the  acceptance  to  the  bill  on  which  the 


larpe  v.  Lamb,  11  A.  &K  805,  807  ;    3  P.  <fe  D.  45i,  S.  C.     See 

V.  Shuttleworth,  1  Camp.  70. 

itter  V.  Chapman,  8  M.  <k  W.  388. 

encer  v,  Barough,  9  M.  dr  W.  425.  *  Id. 

lith  V,  Bird,  3  DowL  641. 

3tard  V.  Smith,  10  A.  <fe  E.  213.  ^  9  Ex.  R.  531. 
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action  is  brought  is  in  the  defendant's  handwriting."  A  plea, 
denying  the  acceptance  was  afterwards  pleaded,  but  the  Court 
held  that,  notwithstanding  this  plea,  the  admission  contained  in 
the  letter  established  a  prints  facie  case  on  behalf  of  the  plaintiff 
without  the  production  of  the  bill  itself  at  the  trial.  In  the  case  of 
Wilkes  V,  Hopkins,  a  similar  mistake  was  made.'  That  was  an 
action  against  three  persons  on  a  bill  of  exchange  alleged  to  haye 
been  accepted  by  them  under  the  style  of  "  the  Newbridge  Coal 
Company."  The  acceptance  was  traversed  by  two  of  the  defend- 
ants, while  the  third  one.  Bishop,  who  had  actually  signed  the 
acceptance  for  the  company,  suffered  judgment  by  default  At 
the  trial,  the  two  defendants  who  had  pleaded,  denied  that  Bishop 
had  any  authority  to  accept  for  them ;  but  as  the  notice  to  admit 
stated  the  bill  to  have  been  "  accepted  by  Bishop /or  the  defendanti 
as  the  Newbridge  Coal  Company,"  the  Court  held,  that  an  admis- 
sion under  this  notice,  not  only  acknowledged  the  signature  of 
Bishop,  but  precluded  the  defendants  from  denying  that  he  had 
authority  to  bind  them  by  his  acceptance.  This  last  decision,  if 
sustainable  to  its  full  extent^  is  certainly  one  strictissimi  juris ; 
and  the  Courts,  feeling  such  to  be  the  case,  seem  at  present  bat 
little  inclined  to  regard  it  as  a  binding  authority.  Thus,  in  a  more 
recent  action  of  trespass,  where  the  plaintiff,  in  order  to  prove  his 
possession  of  the  close  in  question,  relied  upon  an  admission 
made  by  the  defendant  under  a  notice  to  admit  in  the  following 
form  : — "  Letter  of  A.  B.,  dated,  &c.  respecting  Pond  Field,  then 
in  possession  of  the  said  plaintiff; " — the  Court  held,  that  although 
this  description  of  the  close  was  some  evidence  of  the  plaintiff's 
possession,  it  was  certainly  not  conclusive  proof  of  that  fact.' 

§  708.  Admissions  made  by  counsel  stand  on  much  the  same 
footing  as  those  made  by  attorneys ;  and  therefore,  where  a  special 
case  had  been  signed  by  the  junior  barrister  on  each  side,  but  as  a 
material  fact  had  been  omitted,  a  new  trial  was  granted,  the  case 
was  regarded  by  the  Court  as  containing  the  admissions  of  the 
parties  to  the  facts  therein  stated,  and  its  production  was  held  to 


*  CJom.  B.  737. 

>  PUgrim  V.  Southampton  &  Dorchester  Bail  Co.,  18  K  J.,  0.  P.,  330. 
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e  with  a  second  proof  of  tho'se  facts.^  Again,  where 
on  both  sides  so  conduct  a  cause,  as  to  lead  to  an  infer- 
at  a  certain  fact  is  admitted  between  them,  the  Court  or 
y  may  treat  it  as  proved;^  and  though  the  counsel  do  so, 
spect  to  some  fact  which  goes  to  sut)port  one  issue  only, 
;t,  it  seems,  may  be  taken  for  granted  for  all  purposes,  and 
the  whole  case.*  So,  where  a  plaintiff's  counsel  in  his 
y  stated  that  his  client  had  paid  a  particular  cheque,  but 
no  evidence  in  support  of  that  fact,  the  defendant  was 
I  to  give  secondary  evidence  of  the  contents  of  the  cheque 
lotioe  to  produce,  without  giving  further  proof  of  the 
I's  possession.* 

).  In  the  case  of  Colledge  v.  Horn,*  this  doctrine  was 
to  be  carried  one  step  further ;  and  on  a  second  trial  the 
ant  endeavoured  to  avoid  part  of  his  opponent's  demand, 
»ving  an  admission,  which,  on  the  former  trial,  had  been 
in  the  plaintiff's  presence  by  the  plaintiff's  counsel  in  his 
g  address  to  the  jury.  The  judge  rejected  this  evidence ; 
though  the  Court  above  subsequently  granted  a  new  trial, 
id  so,  not  on  the  ground  that  the  ruling  was  wrong,  but 
e  the  facts  were  not  sufi&ciently  before  them.  Mr.  Justice 
igh,  indeed,  felt  no  difficulty  in  sayings  that,  if  the  plaintiff 
I  court,  and  heard  what  his  counsel  said,  and  made  no 
on,  he  was  bound  by  the  statement ;  but  the  other  learned 
,  with  more  prudence,  forebore  giving  any  opinion  on  a 
m,  which  they  held  to  be  one  of  great  nicety.  It  was 
with  much  truth  at  least,  in  support  of  the  judge's  ruling, 
atements  made  by  a  counsel  in  the  course  of  his  address  to 
ry  are  often  no  other  than  embellishments  of  the  imagina- 
and  it  was  contended,  that,  as  bills  in  equity  are  not 


in  Wart  v,  Wolley,  Ry.  <fe  M.  4,  per  Abbott,  C.  J.  ;  Edmunds  v, 

in,  id.  5,  n.  per  id. 

racy  v.  Blake,  1  M.  «fe  W.  168  ;  Doe  d.  ChUd  v.  Roe,  1  E.  ik  B.  279. 

>lton  V.  Sherman,  2  M.  <fe  W.  403,  per  Lord  Abinger. 

iDCombe  v,  Daniell,  8  C.  (k  P.  222,  227,  per  Lord  Denman.     But 

«heU  V,  EUiB,  1  C.  <fc  Kir.  682. 

Bing.  119  ;  10  Moore,  431,  S.  C.     See  R.  v.  Coyle,  7  Cox,  C.  C.  74. 


640      ADMISSIONS  BY  PRINCIPAL,  WHEN  AGAINST  SUBETY.       [PABT  IL 

evidence  against  the  parties  who  file  them,  inasmuch  as  they  are 
supposed  to  be  the  suggestions  of  counsel,  so  the  speeches  of 
barristers  should  clearly  be  rejected.  Should  these  arguments 
be  considered  inconclusive,  some  learned  members  of  the  pro- 
fession, if  duly  watched,  will  often  save  their  adversaries  much 
trouble  in  the  way  of  proof.^ 

§  710.'  The  admissions  of  a  principal  can  seldom  be  received 
as  evidence  in  an  action  agaimt  the  surety  upon  his  collateral 
undertaking.  In  these  cases  the  main  inquiry  is,  whether  the 
declarations  of  the  principal  were  made  during  the  transaction  of 
the  business  for  which  the  surety  w^s  bound,  so  as  to  become 
part  of  the  res  gestse.  If  so,  they  are  admissible ;  otherwise,  they 
are  not.  The  surety  is  considered  as  bound  only  for  the  actual 
conduct  of  the  party,  and  not  for  whatever  he  might  say  he  had 
done ;  and  therefore  he  is  entitled  to  proof  of  the  principal's 
conduct  by  original  evidence,  where  it  can  be  had ;  excluding  til 
his  declarations  made  subsequent  to  the  act  to  which  they  relate, 
and  out  of  the  course  of  his  official  duty.  Thus,  where  one 
guaranteed  the  payment  for  such  goods  as  the  plaintifis  should 
send  to  another  in  the  way  of  trade ;  the  admissions  of  the  prin- 
cipal debtor,  that  he  had  received  goods,  made  after  the  time  of 
their  supposed  delivery,  were  held  inadmissible  in  evidence  against 
the  surety.'  So,  if  a  man  become  surety  in  a  bond,  conditioned 
for  the  faithful  conduct  of  a  clerk  or  collector,  confessions  of 
embezzlement,  made  by  the  principal  after  his  dismissal,  cannot 
be  given  in  evidence  if  the  surety  be  sued  on  the  bond  ;*  though 
entries  made  by  the  principal  in  the  course  of  his  duty,  or  whereby 


^  Ab  to  the  authority  of  counsel  to  bind  a  client  by  a  compromise  or 
agreement  made  at  the  trial,  see  Swinfen  v,  Swiufeu,  25  L.  J.,  C.  P.,  303  ; 
26  id.  97  ;  1  CJom.  B.,  N.  S.,  364,  S.  C.  ;  27  U  J.,  Ch.,  35,  coram 
EomUly,  M.  R.,  S.  C. 

'  Gr.  Ev.,  §  187,  in  great  part 

'  Evans  v,  Beattie,  5  Esp.  26,  per  Lord  Ellenborough  ;  Baoon  v.  Chesnej, 
I  Stark.  R.  192,  per  id.  ;  Longeuecker  v,  Hyde,  6  Binu.  1. 

*  Smith  V.  Whittingham,  6  C.  <k  P.  78.  See  also  Cutler  v,  Newlin,  Maon. 
Dig.  N.  P.  137,  per  Holroyd,  J.  ;  Dunn  v.  Slee,  Holt's  N.  P.  R.  401 ; 
Dawes  v.  Shed,  15  Mass.  6,  9  ;  Foxorofb  v.  Nevens,  4  Greenl.  72  ;  Hayes 
V.  Seaver,  7  GreenL  237  ;  Beall  v.  Beck,  3  Har.  <fe  McHen.  242. 
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has  charged  himself  with  the  receipt  of  money,  will,  at  least 
r  his  death,  he  received  as  proof  against  the  surety.' 

711.'  The  declarations  of  a  principal  may  possihly  he  evidence 
Inst  the  surety,  in  a  case  where  the  latter,  being  sued  for  the 
lult  of  the  former,  gives  him  notice  of  the  pendency  of  the  suit, 

requests  him  to  defend  it;  for  here,  if  judgment  goes  against 
surety,  the  record  is  conclusiye  evidence  for  him,  in  a  subse- 
Qt  action  against  the  principal  for  indemnity,  inasmuch  as  the 
icipal  has  thus  virtuaUy  become  a  party  to  the  suit.  This  view 
be  law  is  at  least  in  accordance  with  a  ruling  of  Lord  Kenyon, 
3h  cannot  he  supported  on  any  other  ground.  A  sheriff  had 
ight  an  action  against  the  surety  of  his  bailiff,  who  had  kept 
i  some  money  which  he  had  received ;  and  his  lordship  held, 

a  written  admission  by  the  bailiff  of  the  receipt  of  this  money 
evidence  against  the  surety,  as  the  bailiff  was  substantially 
defendant  in  the  action.' 

712*  The  admissions  of  one  person  are  also  evidence  against 
her,  in  respect  of  privity  between  ihem.  The  term  privity 
»tes  mutual  or  successive  relationship  to  the  same  rights  of 
erty ;  and  privies  are  distributed  in  several  classes,  accord- 
o  the  manner  of  this  relationship.  Thus,  there  are  privies  in 
;e, — as,  donor  and  donee,  lessor  and  lessee,  joint-tenants,  and 
Bssive  bishops,  rectors,  and  vicars ;  privies  in  blood, — as,  heir 
ancestor,  and  coparceners ;  privies  in  representation, — as, 
utors  and  testators,  administrators  and  intestates ;  privies  in 
—where  the  law,  without  privity  of  blood  or  estate,  takes  the 
from  one  and  bestows  it  upon  another,  as  by  escheat.  All 
\  are  more  generally  classed  into  privies  in  estate,  privies  in 
1,  and  privies  in  law.*     The  ground,  upon  which  admissions 

Vliitnash  v.  George,  8  B.  <fe  0.  556  ;  Middleton  v.  Melton,  10  B.  <fe  C. 
Gobs  v.  Watlington,  3  B.  <b  B.  132 ;  6  Moore,  355,  S.  G.  ;  M'Gahey 
ton,  2  M.  «b  W.  213,  214. 

^r.  Ev.,  §  188,  m  part  *  Perchard  v.  Tindall,  1  Esp.  394. 

rr.  Hv.,  §  189,  in  great  part 

!o.  Lit.  271  a  ;  Carver  v,  Jackson,  4  Peters,  1,  83  ;  Wood's  Inst.  LL. 
236  ;  Tomlin's  Law  Diet,  in  Verb.  Privies,  See  Walker's  case,  3  Co. 
Beverley's  case,  4  Co.  123,  124  ;  ante,  §  77. 
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bind  those  in  privity  with  the  party  making  them,  is,  that  they  are 
identified  in  interest ;  and  of  coarse  the  rule  extends  no  farther 
than  this  identity.  The  case  of  coparceners  and  joint-tenants  are 
assimilated  to  those  of  joint  promissors,  partners,  and  others  having 
a  joint  interest,  which  have  already  been  considered.*  In  other 
cases,  where  the  party  by  his  admissions  has  qaalified  his  own 
right,  and  another  claims  to  succeed  him,  as  heir,  executor,  or 
the  like,  the  latter  succeeds  only  to  the  right  as  thus  qaalified  at 
the  time  when  his  title  commenced ;  and  the  admissions  are 
receivable  in  evidence  against  the  representative,  in  the  same 
manner  as  they  would  have  been  against  the  party  represented.' 
Thus,  the  declarations  of  the  ancestor,  that  he  held  the  land  as 
the  tenant  of  a  third  person,  are  admissible  to  show  the  seisin  of 
that  person,  in  an  action  brought  by  him  against  the  heir  for  the 
land.'  And  the  declarations  of  an  intestate  are  admissible  against 
his  administrator,  or  any  other  claiming  in  his  right ;  *  bat  it  has 
been  held,  that  the  declarations  of  an  executor,  though  made 
while  he  was  acting  in  that  capacity,  are  not  admissible  against 
a  special  administrator  who  has  been  appointed  in  consequence  of 
the  executor's  protracted  absence  from  England.* 

§  713.*  Again,  any  declaration  by  a  landlord  in  a  prior  lease, 
which  is  relative  to  the  matter  in  issue,  and  concerns  the  estate, 
has  been  received  in  evidence  against  a  lessee,  who  claims  by  a 
subsequent  title : '  and  admissions,  whether  evidenced  by  letters, 
receipts,  cases  drawn  for  the  opinion  of  counsel,  answers  in 
Ghanceryi  or  verbal  statements,  if  made  by  former  bishops, 
rectors,  or  vicars,  with  regard  to  their  several  rights,  will  be 
evidence  against  their  respective  successors,  in  all  cases  where 

>  Ante,  §  674.  '  CooIb  v.  Bnham,  3  Ex.  R  135,  per  Ptoko,  R 

*  Doe  V.  Fettett,  6  B.  ^r  A.  223 ;  2  Poth.  on  ObL  by  Eyans,  p.  254  ; 
Ante,  §§  617 — 620,  and  cases  there  cited. 

«  Smith  V.  Smith,  3  Bing.  N.  0.  29  ;  7  C.  <!^  P.  401,  a  C. 

*  Rush  V.  Peacock,  2  M.  &  Bob.  162,  per  Lord  Denman.  Tbsn  the 
administrator  was  appointed  nnder  the  Act  of  3S  Oea  3,  c.  87.  As  to  how 
far  payments  made  by  an  executor  de  son  tort  to  a  creditor  of  a  deoeaaed 
person  are  binding  on  the  rightM  execntor,  see  Thomson  v.  HardUng,  3 
E.  ^  B.  630.  *  Gr.  Er.,  §  189,  in  pert. 

7  Crease  V.  Barrett,  1  C.  M.  <&  R  932.    SeeDoev.  Seaton,  2  A.  <feB.  171. 
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le  rights  are  in  question.^  So,  where  a  vicar  had  filed  a  bill 
his  rector  and  certain  landowners  of  the  parish  for  tithe 
d  had  subsequently  abandoned  the  suit,  the  defendants  in 
Lswer  having  declared  that  the  tithes  in  question  belonged 
ector,  it  was  held,  in  an  action  for  similar  tithes  brought 
cceeding  rector  against  owners,  who  had  purchased  their 
com  the  parties  to  the  former  suit,  that  the  answer  was 
evidence  in  favour  of  the  plaintiff.'  So,  ancient  maps, 
)f  survey,  and  the  like,  though  mere  private  documents, 
uently  admissible  on  this  ground,  where  a  privity  in  estate 
>etween  the  former  proprietor  under  whose  direction  they 
ade,  and  the  present  claimant  against  whom  they  are 
The  declarations,  also,  of  former  owners  or  occupiers 
hile  in  possession,  have  been  admitted  as  evidence  of  the 
ind  extent  of  their  title,  against  those  claiming  in  privity 
e.* 

.  The  question  how  far  the  admissions  of  tenants  may  be 
L  in  evidence  against  their  landlords  is  not  very  distinctly 
ned ;  but,  although  in  one  case  at  Nisi  Prius  it  has  been 
at  the  receipts  of  a  lessee  of  vicarial  tithes  were  evidence, 
'  of  a  modu8,  against  the  vicar,  by  reason  of  the  privity 
them ;  ^  and  though  in  an  action  of  ejectment,  the  admis- 
the  tenant  in  possession  will,  from  the  peculiar  nature  of 
feedings,  be  evidence  against  one  who  defends  as  landlord;* 
(ems  that,  in  general,  the  naked  declarations  of  a  tenant 

of  Meath  v.  Marq.  of  Winchester,  3  Bing.  3  N.  C.  183  ;  Maddiaon 

U,  6  Bing.  226  ;    3  M.  &  P.  544,  S.  C.  ;   Doe  v.  CJole,  6  C.  ife  P. 

Patteson,  J.  ;   De  Whelpdale  v,  Milbnm,  5  Price,  485  ;   Carr  v. 

5  Ex.  R  69. 

r  Dartmonth  v.  Boberts,  16  East,  334. 

gman  v,  Jennings,  1  Lord  Baym.  734  ;  B.  N.  P.  283,  a. 

Iway  V.  Howe,  1  A.  &  E.  114  ;    3  N.  <fe  M.  849,  a  C.  ;    Doe  v. 

}  Bing.  41 ;  Davies  v.  Pierce,  2  T.  B.  53 ;  Doe  v.  Jones,  1  Camp. 

ckson  V,  Bard,  4  Johns.  230,  234  ;  Norton  v,  Pettibone,  7  Conn. 

eidman  v.  Kohr,  4  Serg.  Sz  Baw.  174. 

«  V.  Carrington,  1  C.   <fe  P.   329,  830,  per  Park,  J.     See  also 

th  V.  Leigh,  3  GwilL  1615  ;  3  Eag.  &  Y.  1385,  S.  C. 

V.  Litherland,  4  A.  <fe  E.  784 ;    6  N.  <fe  M.  313,  S.  C.     See  15  <& 

,  c.  76,  §§  172,  173. 
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will  not  be  evidence  against  the  reversioner;*  and  it  has  been 
expressly  held,  that  the  declarations  of  a  former  occupier  of  the 
defendant's  land  were  not  admissible  against  him,  on  an  issue 
whether  the  plaintiff  had  an  easement  in  such  land.' 

§  715.'  The  same  principle  holds  in  regard  to  admissions  made 
by  the  assignor  of  a  personal  contract  or  chattel  previous  to  the 
assignment,  where  the  assignee  must  recover  through  the  title  of 
the  assignor,  and  succeeds  only  to  that  title  as  it  stood  at  the  time 
of  its  transfer.  In  such  case,  he  is  bound  by  the  previous  admis- 
sions of  the  assignor  in  disparagement  of  his  own  apparent  title. 
But  this  is  true  only  where  an  identity  of  interest  exists  between 
the  assignor  and  assignee  ;  and  such  identity  is  deemed  to  exist, 
not  only  where  the  latter  is  either  expressly  or  impliedly  the  mere 
agent  and  representative  of  the  former,^  but  also  where  the  assignee 
has  acquired  a  title  with  actual  notice  of  the  true  state  of  that  of 
the  assignor  as  qualified  by  the  admissions  in  question,  or  where 
he  has  purchased  a  demand  already  stale,  or  otherwise  infected 
with  circumstances  of  suspicion. 

§  716.^  Thus,  in  an  action  by  the  indorsee  of  a  bill  or  note, 
which  has  been  taken  by  the  plaintiff  after  it  was  due,  or  without 
consideration,  and  with  notice  of  fraud  in  its  original  concoction, 
the  declarations  of  the  indorser,  made  while  the  interest  was  in 
him,  are  admissible  in  evidence  for  the  defendant.*  But,  on  the 
other  hand,  the  declarations  of  a  former  holder  of  a  note,  showing 
that  it  was  given  without  consideration,  though  made  while  he 
held  the  note,  are  not  admissible  against  the  indorsee,  to  whom 
the  instrument  has  been  transferred  on  good  consideration,  and 
before  it  was  overdue ;  for  such  an  indorsee  derives  his  title  from 


^  Tickle  V.  Brown,  4  A.  <fe  E.  378,  per  Patteson,  J. 

3  Scholes  V,  Ohadwick,  2  M.  &  Bob.  607,  per  Creeswell,  J.  ;  P^)endidL 
V.  Bridgwater,  6K  &K  166.  *  Gr.  Ev.,  §  190,  almost  verbatim. 

^  Welstead  v.  Levy,  1 M.  <fe  Bob.  138  ;  Harriaon  v.  Yallanoe,  1  Bing.  45 ; 
GibblehoQse  v.  Stong,  3  Bawle,  437  ;  Hatch  v.  DemiiB,  1  Fair£  244  ;  Snal- 
grove  V,  Martin,  2  M'Oord,  241,  243.  *  Gr.  Ev.,  §  190,  in  part. 

*  Beauchamp  v.  Parry,  1  B.  <fe  Ad.  89  ;  Peckham  v.  Potter,  1  C.  &  P. 
232,  per  Lord  Gifford  ;  Benson  v.  Marshal,  cited  in  Shaw  v.  Broom,  4  D. 
&  By.  731  ;  Shirley  v.  Todd,  9  GreenL  83. 
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ire  of  the  instrument  itself>  and  not  through  the  previous 
and,  as  Mr.  Justice  Parke  properly  observed,  **  the  right 
son,  holding  by  a  good  title,  is  not  to  be  cut  down  by  the 
edgment  of  a  former  holder,  that  he  had  no  title."  ^  In 
;  this  rule,  a  note  payable  on  demand,  though  not  nego- 
or  some  time  after  its  date,  will  not  on  that  account  be 
as  a  note  taken  by  an  indorsee  when  over  due ;  for  such 
re  intended  to  be  continuing  securities,  and  may  circulate 
*s  without  exciting  suspicion.'  Neither  will  the  circum- 
hat  the  declarations  of  the  prior  holder  would,  if  received, 
lis  fraud  in  connexion  with  the  indorsee,  render  them 
)le  against  the  latter ;  because  all  preliminary  facts,  which 
ssary  to  establish  the  admissibility  of  evidence,  must  be 
iliundd,  before  such  evidence  is  received.' 

The  case  of  Ivat  v.  Finch  *  appears  to  have  been  decided 
>n  the  same  principle.  That  was  an  action  of  trespass 
ig  three  mares,  the  property  of  the  plaintiff.  The  defen- 
10  was  lord  of  the  manor,  justified  under  a  heriot  custom ; 
sole  question  between  the  parties  was,  whether  one  Alice 

the  tenant,  was  possessed  of  the  mares  at  the  time  of  her 
The  plaintiff  contended  that  she  had  given  them  to  him 
ae  before,  and  tendered  in  evidence  her  declarations  to  that 
These  were  rejected  at  the  trial,  but  the  Court  above  held 
7  were  admissible,  as  they  were  against  her  interest,  and 
t  of  the  lord  depended  upon  her  title.  But  where  the  fact 
dependence  is  not  directly  raised  by  the  issue,  such 
ions  will  be  inadmissible ;  and  therefore,  in  Stotherd  t;. 
where  an  issue  was  directed  to  try  whether  goods  seized 
liouse  at  the  suit  of  the  defendant  were  the  property  of 
intiff,  the  declarations  of  A.  respecting  the  property 
jected  as  evidence ;  because   on  that  narrow  issue  the 

[way  V.  Kowe,  1  A  &  E.  116,  explainmg  Barough  v.  White,  4  B. 
;  6  D.  ife  R  379,  S.  C.  ;  Smith  v.  De  Wruitz,  Ry.  &  M.  212,  per 
).  J.  ;  Beauohamp  v.  Parry,  1  B.  &  Ad.  89. 
ugh  V.  White,  4  B.  <fe  C.  325  ;  Brooks  v.  Mitchell,  9  M.  &  W.  15. 
ipa  V.  Cole,  10  A.  &  R  106,  112 ;  2  P.  &  D.  288,  S.  C.  See 
*.  Clements,  1  Ir.  Law  R,  N.  S.,  44. 
unt  141.  *  1  C.  <fe  Kir.  121,  per  Maide,  J. 
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defendant  would  succeed,  whether  the  goods  belonged  to  A.  or 
to  any  other  person  besides  the  plaintiff.  Had  the  issue  raised 
the  question,  whether  the  goods  belonged  to  A.  at  the  time  of  the 
execution,  it  would  seem,  on  principle,  that  his  declarations  made 
before  the  seizure  would  hare  been  evidence  against  the  defendant; 
though  on  an  issue  similar  to  that  which  was  raised  in  Stotherd 
t7.  James,  Mr.  Justice  Wightman  is  reported  to  hare  rejected  the 
debtor*s  admissions,  on  the  dubious  ground  that  tiie  execution 
creditor  claimed  adversely  to  him.*  In  the  case  of  Cookr.  Braham,' 
the  Barons  of  the  Exchequer,  while  they  doubted  the  doctrine 
propounded  by  Mr.  Justice  Wightman,  and  intimated  an  opinion 
that  in  an  interpleader  suit,  the  execution  creditor  should  be 
considered  as  claiming  under  the  debtor,  held  that  the  admissions 
of  the  debtor  would  only  be  evidence  against  the  execution  cre- 
ditor, when  they  qualified  or  affected  the  debtor's  title  to  the 
chattels  in  question;  and,  therefore,  on  an  interpleader  issue 
between  the  holder  of  a  bill  of  sale  and  the  execution  creditor, 
where  the  question  raised  was  the  usual  one  of  fraud  in  the  con- 
coction of  the  bUl  of  sale,  the  Court  determined  that  the  plaintiff 
could  not  support  the  genuineness  of  the  instrument  by  giving 
evidence  of  an  admission  by  the  debtor  of  a  debt  due  from  him  to 
the  plaintiff,  though  such  admission  was  made  jxrior  to  the.  assign- 
ment, it  having  also  been- made  in  the  absence  of  the  defendant 

§  718.'  These  admissions  by  third  persons,  as  they  derive  their 
legal  force  from  the  relation  of  the  party  making  them  to  the 
property  in  question,  may  be  proved  by  any  witness  who  heard 
them,  without  calling  the  party  by  whom  they  were  made.  The 
question  is,  whether  he  made  the  admission,  and  not  merely  whether 
the  fact  is  as  he  admitted  it  to  be.  Its  trutii,  where  the  admission 
is  not  conclusive, — and  it  seldom  is  so, — may  be  controverted  by 
other  testimony,  and  even  by  calling  the  party  himself;  but  it  is 
not  necessary  to  produce  him,  for  his  declarations,  when  admissible 
at  all,  will  be  received  as  original  evidence,  and  not  as  hearsay.* 

^  ProBser  v.  Gwillim,  1  C.  <fe  Kir.  95. 
»  18  L.  J.,  Ex.,  106  ;  3  Ex.  R  183,  S.  C. 
'  Or.  Ev.,  §  191,  almoBt  verbatiin. 

*  Ante,  §§  616,  639,  and  cases  there  cited  ;  Woolwaj  v.  Roire,  1  A.  ir  & 
114  ;  3  N.  <!^  M.  849,  a  C.  ;  Brickell  v.  Hulse,  7  A  &  E.  454. 


LP.  XIV.]  EFFECT  OF  DECLAEANT  PARTING  WITH  HIS  INTEREST.  647 

719.  With  respect  to  the  time  and  drcvmstanees  of  the  admis- 
1  it  may  first  be  observed,  that,  whenever  the  declarations  of  a 
d  person  are  o£fered  in  evidence,  on  the  ground  that  the  party 
inst  whom  they  are  tendered  derives  his  title  from  the  declarant, 
lust  be  shown  that  they  were  made  at  a  time,  when  he  had  an 
irest  in  the  property  in  question ;  because  it  is  manifestly 
list,  that  a  person  who  has  parted  with  his  interest  in  property, 
old  be  empowered  to  divest  the  right  of  another  claiming  under 
1,  by  any  statement  which  he  may  choose  to  make/  Thus,  the 
lission  of  a  former  party  to  a  bill  of  exchange,  made  after  he. 

negotiated  it,  cannot  under  any  circumstances  be  received 

inst  the  holder;'  and  where  a  person  had,  by  a  voluntary 

tnuptial  settlement,  conveyed  away  his  interest  in  an  estate, 

afterwards  had  executed  a  mortgage  of  the  same  property,  it 

held,  that  his  admission  that  money  had  actually  been 
meed  upon  the  mortgage  could  not  be  received  on  behalf  of 
mortgagee,  who  was  seeking  to  set  aside  the  former  settle- 
it  as  voluntary  and  void.'  So,  also  the^  declaration  of  a 
krupt,  though  good  evidence  to  charge  his  estate  with  a  debt, 
ade  before  his  bankruptcy,  is  not  admissible  at  all,  if  it  were 
[e  afterwards.*  This  most  just  and  equitable  doctrine  will 
ound  to  apply  to  the  cases  of  vendor  and  vendee,  grantor  and 
itee,  and,  generally,  to  all  cases  of.rights  acquired  in  good  faith 
dous  to  the  time  of  making  the  admission  in  question.* 


Doe  V,  Webber,  1  A.  4r  E.  740,  per  Lord  Denman  ;  Foster  M^Mahon. 

r.  Eq.  R.  301. 

Pocock  V.  Billing,  2  Bing.  269  ;  ^law  v.  Broom,  4  D.  &  R  730.     See 

}rt8  V,  Justice,  1  0.  <fe  Kir.  93. 

Doe  V.  Webber,  1  A.  &  B.  733  ;  3  N.  <k  M.  586,  S.  C.  ;  Gully  v.  Bp. 

K:eter,  5  Bing.  171. 

Gt.  Ev.,  §  180,  in  part. 

Bateman  v.  Bailey,  6  T.  B.  513  ;  Smith  v.  Simmes,  1  Esp.  330  ;  Deady 

arriBon,  1  Stark.  R  60.     See  also  Harwood  v.  Keys,  1 M.  &  Bob.  204, 

Kempland  v,  Macatdey,  Pea.  B.  66,  per  Lord  Kenyon. 

Welfitead  v.  Levy,  1  M.  4r  Bob.  138 ;  Bartlett  v,  Delprat,  4  Mass.  702, 

;  dark  v,  Waite,  12  Mass.  439  ;  Bridge  v.  I^^gleatoD,  14  Mass.  245, 
251  ;  Pheniz  v.  Xngraham,  5  Johns.  412 ;  Placker  v,  Gonsalus,  1 
&  R  526  ;   Patton  v,  Goldsborongh,  9  Serg.  &  R  47  ;   Babb  v, 

ison,  12  Serg.  &  R  328  ;  Crowder  v.  Hopkins,  10  Paige,  183  ;  Padgett 

kwrence,  id.  180,  181. 
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§  720.  It  will  here  be  convenient  to  repeat  what  has  before  been 
briefly  noticed/  that  confdentiai  overtures  of  pacification^  and  any 
other  offers  or  propositions  between  litigating  parties,  expressly  or 
impliedly  made  without  prejudice^  are  excluded  on  grounds  of 
public  policy.*  For  without  this  protective  rule,  it  would  often 
be  difficult  to  take  any  step  towards  an  amicable  compromise 
or  adjustment,  and  as  Lord  Mansfield  has  observed,  all  men 
must  be  permitted  to  buy  their  peace,  without  prejudice  to  them 
should  the  offer  not  succeed ;  such  offers  being  made  to  stop  liti- 
gation, without  regard  to  the  question  whether  anything  is  due  or 
not.  If,  therefore,  the  defendant,  on  being  sued  for  1002.,  should 
offer  the  plaintiff  201.,  and  at  the  same  time  state  that  such  offer 
was  made  without  prejudice,  this  is  not  admissible  in  evidence,  for 
it  is  irrelevant  to  the  issue ;  it  neither  admits  nor  ascertains 
any  debt,  and  is  no  more  than  saying  that  he  would  give  202.  to  be 
rid  of  the  action.'  So,  in  equity,  it  has  been  held,  that  the  giving 
of  a  small  sum  in  order  to  obtain  the  release  of  a  right,  could  not 
be  considered  as  an  acknowledgment  that  a  right  existed;  it 
amounts  only  to  this — "  I  give  you  so  much  for  not  seeking  to 
disturb  me."  *  Perhaps,  also,  an  offer  of  compromise,  the  essence 
of  which  is  that  the  party  making  it  is  willing  to  submit  to 
a  sacrifice,  or  to  make  a  concession,*^  will  be  rejected,  though 
nothing  at  the  time  was  expressly  said  respecting  its  confidential 
character,  if  it  clearly  appear  to  have  been  made  under  the  fiaith 
of  a  pending  treaty,  into  which  the  party  has  been  led  by  the 
confidence  of  an  arrangement  being  effected ;  *  though,  in  this 
case,  if  the  admission  be  merely  of  a  collateral  or  indifferent 
fact,  such  as  the  handwriting  of  a  party,  which  is  capable  of  easy 
proof  by  other  means,  and  is  not  connected  with  the  substantial 
merits  of  the  cause,  it  will  be  received.'    The  American  courts 


»  Ante,  §  702. 

<  Ooiy  V.  Bretton,  4  C.  <k  P.  462,  per  Tindal,  0.  J.  ;  Heal^  v.  Thatdiery 
8  0.  &  P.  388  ;  Paddock  t».  Forrester,  3  Scott,  N.  R  734 ;  Jardine  «. 
Sheridan,  2  C.  <k  Kir.  24  ;  Whiffen  «.  Hartwright,  11  Beav.  Ill ;  Hoghton 
V.  Hoghton,  15  Beav.  821 ;  Jones  v,  Foxall,  id.  388. 

«  B.  N.  P.  236,  b. 

*  Underwood  v.  Ld.  CJonrtown,  2  Sch.  t  Let  67,  68,  per  Ld.  Bedeadak. 

*  Thomson  v,  Austen,  2  D.  &  By.  361,  per  Bayley,  J. 

*  Waldridge  v.  Eennison,  1  Esp.  144,  per  Lord  Kenyon.  '  Id. 
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eld  that  evidence  of  the  admission  of  any  independent  fact 
ivable,  though  made  during  a  treaty  of  compromise.' 

I.  In  the  absence  of  any  express,  or  strongly  implied, 
tion  as  to  confidence,  an  offer  of  compromise  is  clearly 
ible  as  some  evidence  of  liability ;  *  and  although  the  offer 
38S  sum  than  the  amount  demanded,  will  not,  in  general, 
t  a  count  on  an  account  stated,  since  it  may  be  a  mere 
0  purchase  peace;' — nor,  perhaps,  will  an  offer  by  the 

of  a  bill,  who  is  threatened  with  legal  proceedings  upon 
ive  another  bill  by  way  of  settlement,  obviate  the  necessity 
ving  at  the  trial  that  he  has  received  due  notice  of  dis- 
• ;  *  yet,  there  are  occasions, — as  for  instance,  if  the  drawer 

II,  whose  signature  is  in  issue,  has  proposed  a  settlement, — 
the  fact  of  an  offer  having  been  made  may  be  entitled 
isiderable  weight.^  In  the  case  of  Thomas  v.  Morgan/ 
jr,  where  the  defendant  was  sued  for  keeping  mischievous 
which  had  killed  three  of  the  plaintiffs  cattle,  and  it 
ed  that  on  being  told  of  the  injury  done  by  them  he  had 

to  settle  for  it,  the  Court  held,  that  though  this  was  a 
hich  in  strictness  should  have  been  submitted  to  the  jury, 
ence  of  the  scienter,  it  was  entitled  to  little,  if  any,  weight, 

might  have  been  made  from  motives  of  charity  without 
mission  of  liability  at  all."  They  therefore  refused  a  new 
bough  the  question,  whether  the  offer  of  compromise  was 

admission  of  the  defendant's  liability,  had  not  in  point 
been  left  to  the  jury,  the  attention  of  the  judge  at  Nisi 
not  having  been  drawn  to  that  particular  point.  After 
las  been  said  above,  authorities  need  scarcely  be  cited  to 

unt  V,  Bogert,  Anthon's  B.  190,  per  Thompson,  C.  J.  ;  Murray  v. 
4  Cowen,  635  ;  Fuller  v.  Hampton,  5  Ck)nn.  416,  426  ;  Sanborn  v. 
,  4  New  Hamp.  R  501,  508,  509 ;  Delogny  v,  Rentoul,  1  Martin,  175. 
ilace  V,  Small,  M  &  M.  446,  per  Lord  Tenterden ;  Watts  v,  Lawson, 
,  n.,  per  id.  ;  Nicholson  v.  Smith,  3  Stark.  R.  129,  per  id. 
yman  v,  HiUiard,  7  Bing.  101  ;  4  M  <fe  P.  729,  S.  C. 
ning  V.  French,  2  Camp.  106,  n.,  per  Lord  Ellenborough.  See 
731.  •  Harding  v,  Jones,  Tyr.  &  Gr.  135. 

).  M.  <k  R  496  ;  5  Tyr.  1086,  S.  0.  See,  however,  Sayers  v.  Walsh, 
LAW  R  434. 
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show,  that  admissions  made  before  an  arbitrator  are  receiyable 
in  a  subsequent  trial  of  the  cause»  the  reference  having  proved 
ineffectual/ 

§  722.  Before  leaving  this  subject  one  word  of  caution  maj 
be  added  respecting  a  man*s  purchasing  peace,  where  his  conduct, 
though  strictly  upright  and  honourable,  may  be  subjected  to  mis- 
interpretation. Such  a  course  is  always  pusillanimous,  seldom 
gains  its  immediate  object,  and  if  it  fails,  may  be  productive  of 
irreparable  injury  to  character.  The  counsel  of  a  man  who  has 
once  lent  himself  to  such  an  arrangement,  may  feebly  urge  that 
he  was  actuated  by  motives  of  charity  and  benevolence ;  but  the 
opponent  will  more  loudly  and  successfully  contend  that  his 
behaviour  amounts  to  [proof  of  a  consciousness  of  misconduct; 
and  the  judge,  while  he  rejects  both  these  interpretations,  will 
perform  no  easy  task,  should  he  induce  the  jury  to  ascribe  it  to 
the  infirmity  of  one,  who  was  reluctant  to  have  his  character  and 
conduct  questioned,  and  his  name  bandied  about  in  the  public 
papers.  "  Let  this  action,"  said  Lord  Ellenborough, — when  Sir 
William  Scott  was  sued  for  illegally  excommunicating  ont 
Beaurain,  whose  animosity  he  had  endeavoured  to  stifle  by  a 
gift, — ''  Let  this  action  be  a  lesson  for  all  men  to  stand  boldly 
forward — to  stand  on  their  characters — and  not,  by  compro* 
mising  a  present  difficulty,  to  accumulate  imputations  on  their 
honour."  * 

§  723.'  In  regard  to  admissions  made  under  circumstances  of 
constraint^  the  rule  of  law  is  this,  that  they  cannot  be  received 
when  obtained  by  illegal  duress ;  *  but  that  they  are  admissible, 
at  least  on  the  trial  of  civil  actions,*  if  the  compulsion  under 
which  they  were  made  was  legal.     Thus  affidavits  sworn  by 

^  Gregory  «.  Howard,  3  Esp.  113,  per  LotcI  Kenyon  ;  l^«ok  «.  Bachftnnan, 
Pea.  R.  5,  per  id. 

3  Lord  Eldon'8  Life,  by  Twiss,  voL  ik,  pp.  283 — 235,  2nd  ed. 

•  Gr.  Ev.,  §  193,  in  part 

^  Stockfleih  v.  De  Tastet,  4  Camp.  11,  per  Lord  Slenborom^  ;  Bobton 
V.  Alexander,  1  M.  ^  P.  448.  Ab  to  what  questions  a  witness  may  rofinse 
to  answer,  see  post,  §  1308,  et  seq. 

*  As  to  their  admissibility  in  criminal  proceedings,  see  post,  §§  818—822. 
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rty  in  former  legal  proceedings,  answers  filed  by  him  in 
icery  in  a  former  su^,  evidence  given  by  him  in  an  action  at 
or  his  examination  taken  before  commissioners  of  bankrupts, 
be  evidence  against  himself  in  a  subsequent  cause ;  and  this, 
though  his  subsequent  opponent  was  a  stranger  to  the  prior 
seding/ — though  he  himself  might,  had  he  thought  fit,  have 
Bssfully  demurred  to  the  questions,' — though  they  were 
3vant  to  the  matter  before  the  Court  at  the  time  of  his 
lination,  and  were  put  to  him  for  the  purpose  of  procuring 
mce  in  an  action  depending  against  him,* — and  though  he 
Qo  opportunity  of  fully  explaining  the  testimony  he  had  given. 

last  point  may  be  illustrated  by  the  case  of  Collett  v.  Lord 
h*  where,  in  an  action  for  taking  the  plaintiffs  ship,  the 
[nony  of  the  defendant,  given  as  a  witness  in  an  action 
een  other  parties,  in  which  he  admitted  the  taking  of  the 
.  was  allowed  to  be  proved  against  him ;  though  it  appeared 

in  giving  his  evidence,  when  he  was  proceeding  to  state  his 
ms  for  taking  the  ship,  the  judge  had  stopped  him  by  saying 
it  was  unnecessary  for  him  to  vindicate  his  conduct.  The 
aer  in  which  the  evidence  had  been  obtained  was  matter  of 
rvation  to  the  jury ;  but  as  what  was  said  bore  directly  on 
issue,  it  could  not  be  excluded  as  evidence  of  the  fact.  So, 
e  a  defendant  had  been  examined  before  commissioners  of 
Tupts,  and,  though  the  whole  of  what  he  said  had  not  been 
1  down,  the  portion  that  was  reduced  to  writing  had   been 

over  and  signed  by  him,  this  was  held  to  be  receivable 
ist  him  as  a  statement  of  facts,  the  truth  of  which  he  had 
tted.* 

^24.  It  has  been  said  that  an  admission  obtained  under  a 
)ulsory  examination,  will  not   be  evidence  of  an  account 

yrant  v.  Jackson,  Pea.  R.  203,  per  Lord  Kenyon  ;  Ashmore  v.  Hardy, 

ife  P.  501,  604,  per  P^tteson,  J. 

>mith  V.  Beadnell,  1  Camp.  30,  33,  per  Lord  EHIenbcnroiigli. 

>tockfleth  V,  De  Tastet,  4  Camp.  10.     If  the  oommission  has  been  per- 

1  to  improper  purposee,  ihe  remedy  is  by  an  application  to  have  the 

[nation  taken  from  the  files  and  cancelled,  id.  11,  per  Ld.  EUenborough. 

r  Esp.  212,  per  Le  Blanc,  J. 

dilward  v.  Forbes,  4  Esp.  171,  per  Lord  EUenborough. 
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stated ;  but  the  case  in  ''which  this  point  arose  probably  rests 
on  the  ground  that  the  admission  w^  there  made  to  a  third 
party/  while  to  support  an  account  stated,  the  admission  must  be 
made,  either  to  the  person  to  whom  the  money  is  owing,  or  to 
some  one  sent  by  him.'  If,  therefore,  the  admission  were  con- 
tained in  an  answer  to  a  bill  in  equity,  which  is  clearly  an  answer 
to  the  plaintiff  in  the  suit,  it  would  most  probably  be  regarded  as 
good  evidence  of  an  account  stated.' 

§  725.^  Passing  now  to  a  consideration  of  the  nature  of  ad- 
missions, it  may  be  observed  that  no  difference  exists,  in  regard 
to  their  inadmissibility,  between  direct  admissions,  and  those 
which  are  incidental,  or  made  in  some  other  connexion,  or 
involved  in  the  admission  of  some  other  fact.  One  or  two  cases 
illustrative  of  this  rule  have  already  been  noticed,  while  treat- 
ing of  admissions  made  by  attorneys ;  ^  but  it  may  here  be  added, 
that  in  an  action  by  the  assignees  of  a  bankrupt  against  an 
auctioneer,  to  recover  the  proceeds  of  a  sale  of  the  bankrupt's 
goods,  the  defendant's  advertisement  of  the  sale,  in  which  he 
described  the  goods  as  "  the  property  of  D.,  a  bankrupt,"  was 
held  to  be  a  conclusive  admission  that  D.  was  a  bankrupt,  and 
that  the  defendant  was  acting  under  his  assignees.'  So  where  a 
party,  with  a  view  of  suing  out  a  commission  of  bankruptcy 
against  a  trader,  made  an  affidavit  that  the  trader  owed  him  1002., 
and  was  become  bankrupt,  he  was  not  allowed  afterwards  to 
dispute  the  bankruptcy,  when  he  was  himself  sued  in  trover  by 
the  assignees  of  the  bankrupt,  appointed  under  a  second  com- 
mission, for  the  price  of  some  flour  which  he  had  clandestinely 
received  from  the  trader,  and  applied  to  the  discharge  of  his  own 
debt.' 

^  Tucker  v.  Bairow,  7  B.  4^  C.  625,  per  littledale,  J.  ;  3  0.  4r  P.  90 ;  1 
M.  &  Ry.  618,  S.  C. 

<  Breokon  v.  Smith,  1  A.  <fe  E.  488  ;  Bates  v.  Townley,  2  Ex.  B.  166, 157. 

*  Bates  «.  Townley,  2  Ex.  R  157,  per  Alderson,  B. 

*  Or.  Ev.,  §  194,  in  part  *  Ante,  §  701. 

*  Maltby  v,  Christie,  1  Esp.  842,  as  explained  by  Lord  Ellenboroagh  in 
Bankin  «.  Homer,  16  East,  193. 

^  Ledbetter  «.  Salt,  4  Bmg.  623  ;  Harmar  f>.  Davis,  7  Taont  577-     See 
post,  §  783,  ad  fin. 
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§  726.'  Other  admissions  are  implied  from  asswmed  character  ; 
*Ti  whenever  the  existence  of  any  domestic,  social,  or  official 
jlation  is  in  issue,  any  recognition,  whether  hy  word  or  deed,  of 
lat  relation  is  prim&  facie  evidence  of  its  existence,  as  against 
le  person  making  such  recognition.*  This  rule  is  more  frequently 
iplied  against  a  person,  who  has  recognised  the  character  or 
Bee  of  another ;  but  it  embraces,  in  its  principle,  any  repre^ 
ntation  or  language  in  regard  to  himself.  Thus,  to  illustrate 
e  second  branch  of  the  rule  first,  where  one  has  assumed  to 
t  in  an  official  character ,  this  is  an  admission  of  his  appoint- 
mt  or  title  to  the  office,  so  far  as  to  render  him  liable,  even 
minally,  for  misconduct  or  neglect  in  such  office.*  This  doc^ 
ae  has  been  held  to  apply,  among  other  cases,  to  actions  or 
jsecutions  against  clergymen,  for  nou'residence ;  *  against 
litary  officers,  for  returning  false  musters;*  against  popish 
estSy  for  remaining  forty  days  within  the  kingdom,  when  this 
3  considered  an  ofifence  of  no  less  magnitude  than  high 
ason;*  against  letter-carriers  for  embezzlement;'  and  against 
jmeys,®  toll-gatherers,"  and  collectors,  for  penalties.'* 

727.  So,  under  the  first  branch  of  the  rule,  where  one  has 
ygnised  the  official  character  of  another,  by  treating  with  him 
such  character  or  otherwise,  this  is  at  least  prim&  facie 
lence  of  his  title  against  the  party  thus  recognising  it."  For 
ance,  where  a  person  had  received  credit  from  the  renter  of 
ipike  tolls,  and  had  afterwards  accounted  with  him  in  that 
:acter,  and  made  him  a  partial  payment,  he  was  not  permitted 

Gr.  Ev.,  §  195,  in  part. 

Dickinson  v.  OowaM,  IB.  &  A.  677,  679,  per  Lord  EUenborough  ; 

^ised  by  Lord  Lyndhurst  in  Liglis  v,  Spence,  1  C.  M.  <fe  R  436. 

See  ante,  §  140. 

Bevan  v,  Williams,  3  T.  B.  635  a,  per  Loi:^  Mansfield. 

El.  V,  Gardner,  2  Camp.  513,  per  Lord  EUenborough. 

Ft.    V.  Kerne,  7  How.  St.  Tr.  714  ;   R  v.  Brommich,  id.  722  ;    R  v. 

IS,  id.  728.    The  Act  of  27  Eliz.  c.  2,  under  which  these  poor  wretches 

tried,  is  now  repealed  by  7  <fe  8  Vict.,  c.  102, 

I.  V.  Borrett,  6  C.  &  P.  124,  per  Littledale  and  Bosanquet,  Js.,  and 

nd,  B.      The  prisoner  was  indicted  imder  2  WilL  4,  c.  4. 

/'roas  V.  Kaye,  6  T.  R  663.  •  Trowbridge  v.  Baker,  1  Cowen,  261. 

Lister  v,  PriestJy,  Wightw.  67.       "  Peacock  v.  Harris,  10  East,  104. 
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to  question  the  legality  of  his  appointment ;  ^  and  where  a  farmer- 
general  of  post-horse  duties  brought  an  action  for  certain  statute 
penalties  against  a  person  who  let  out  horses  for  hire»  proof  of  his 
appointment  was  waived,  the  defendant  having  previously 
accounted  with  him  as  farmer-general.'  So,  the  clerk  of  the 
trustees  of  a  turnpike  road  has  not  been  allowed  to  show,  that  a 
person  who  had  acted  as  one  of  the  trustees,  and  had  been  treated 
as  such  by  himself,  while  clerk,  was  not  duly  qualified ; '  and  in 
an  action  by  the  assignees  of  a  bankrupt  against  a  debtor,  who 
has  made  them  a  partial  payment,*  or  has  acknowledged  their 
title  in  letters  to  the  solicitor  of  the  commission,*  the  plaintiffs 
need  not  prove  their  title  as  assignees,  though  notice  to  dispute  it 
has  been  given.  Again,  where  an  attorney  brought  an  action 
against  a  defendant  for  defamation,  in  charging  him  with  swind- 
ling, and  threatening  to  have  him  struck  off  the  rolls,  this  threat 
was  held  to  imply  an  admission  that  the  plaintiff  was  an 
attorney ;  *  and  in  a  similar  action  brought  by  a  physician,  where 
the  plaintiff  was  spoken  of  as  "  Doctor  L.,"  and  the  defendant, 
who  was  an  apothecary,  had  made  up  medicines  prescribed  by 
him,  the  Court  of  Common  Pleas  was  equally  divided  upon  the 
question,  whether  the  defendant's  words  and  conduct  amounted 
to  an  acknowledgment  of  the  plaintiff's  character.'  In  actions  of 
this  kind,  however,  if  the  words  complained  of  charge  a  want  of 
qualification  and  not  mere  misconduct,  the  plaintiff  must  prove 
that  he  possesses  the  character  which  has  been  impugned,  f<»r  the 
slander  in  such  case  does  not  admit  it.' 

§  728.   The  case  of  Lipscombe  v.   Holmes'  affords   a  good 

■  —      I 

Ante,  §§  142,  143. 

Radford  v.  M'Intoah,  3  T.  R  632. 

Pritchard  v.  Walker,  3  C.  &  P.  212,  per  Vaoghan,  B. 

Dickinson  v.  Coward,  1  ^.  <k  A  677. 
'  Inglia  V,  Spence,  1  C.  M.  <fe  K.  432 ;  Crofton  v.  Poole,  1  B.  4r  Ad.  56S. 
•  Berryman  v.  Wise,  4  T.  R  366. 

7  Smith  V.  Taylor,  1  New  R  196  ;  Sir  James  Mansfield,  and  Heath,  J., 
&£,  R>oke  and  Chambre,  Js.,  neg. 

'  Id.  207  ;  Collins  v.  Carnegie,  1  A  <fe  E.  703,  per  Lord  Denman. 
'  2  Camp.  441.    See  farther  on  this  subject,  R  v.  Barnes,  1  Stark.  R  243 ; 
Cummin  v.  Smith,  2  Seig.  <b  R  440 ;  DiyoU  v.  Leadbetter,  4  PioL  220. 
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)le  of  both  branches  of  the  rale  in  question.  That  was 
tion  for  work  and  labour  as  a  surgeon;  and  the  defence 
hat  the  plaintiff  was  a  physician,  and  therefore  incapable 
iintaining  an  action  for  fees.  It  was  shown  that  he 
ritten  prescriptions  and  signed  himself  M.D.,  upon  which 
EUenborough  was  on  the  point  of  non-suiting  him,  saying 
*  if  a  person  passes  himself  off  as  a  physician,  he  must 
he  character  cum  onere."  It  appearing,  however,  that  the 
dant  had  paid  money  into  court,  his  lordship  thought 
this  act  remored  the  objection,  being  tantamount  to  an 
sion  of  the  plaintiff's  right  to  sue  as  a  surgeon. 

^9.'  Admissions  implied  from  the  conduct  of  the  party  are 
led  by  the  same  principles ;  and  although  this  class  of  ad* 
)ns  has  already  been  adverted  to,  while  treating  of  the  law  of 
mptions,*  it  deserves  farther  illustration  in  this  place.  Thus, 
ippression  of  documents  is  an  admission,  that  their  contents 
leemed  unfavourable  to  the  party  suppressing  them.'  The 
of  a  charge  to  a  particular  person  in  a  tradesman's  book,  or 
taking  out  of  a  bill  of  parcels  in  his  name,  is  an  admission 
be  goods  were  furnished  on  his  credit*  The  omission  of  a 
by  an  insolvent  in  a  schedule  of  the  debts  due  to  him  given 
th,  is  an  admission  that  it  is  not  due ;  though  whether  it 
nts  to  a  conclusive  admission  may  be  a  question  of  some 
,*  Payment  of  money  is  an  admission  against  the  payer, 
he  receiver  is  the  proper  person  to  receive  it ;  but  not  against 
iceiver,  that  the  payer  was  the  person  who  was  bound  to  pay 


r.  Ev.,  §  196,  in  part. 

Die,  §§  93,  101,  102,  147,  499. 

unes  V.  Biou,  and  Owen  v.  Flack,  2  Sim.  A;  St.  606,  607  ;   Bell  v. 

IB,  4  M.  <fe  Gr.  446  ;   Curlewis  v.  Corfield,  1  Q.  B.  814  ;   1  G.  4(  D« 

;.  C.  ;    Clifton  v.  U.  S.,  4  Howard,  a  Ci  R  242  ;    R  v.  London, 

on  <k  South  Coast  Rail.  Co.,  20  L.  J.,  M.  C,  146,  per  Coleridge,  J. 

orr  V.  Scott,  6  C.  dp  P.  241,  per  Lord  Lyndhurst.     See  Thonison  v. 

port,  9  B.  &  C.  78,  86,  90,  91. 

i  NichoUs  V.  Downes,  I  M,  ii  Rob.  13,  Lord  Tenterden  held  it  to  be 

sive,  apparently  questioning  Hart  v,  Newman,   3  Camp.    13,  where 

EUenborough  treated  it  as  entitled  to  little  weight.     See  Tilghman  «• 

,  9  Watts,  441. 
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it ;  for  the  party  receiving  payment  of  a  just  demand,  may  well 
assume  without  inquiry,  that  the  person  tendering  the  money  was 
the  person  legally  bound  to  pay  it.* 

§  730.  Belief  given  at  various  times  to  a  pauper  while 
residing  in  another  parish,  is  cogent,  though  not  conclusive 
evidence  that  he  is  settled  in  the  relieving  parish ; '  and  even  a 
single  instance  of  such  relief  having  been  given  will  warrant  a 
similar  conclusion.'  Of  course  the  effect  of  such  evidence 
will  be  much  stronger,  if  the  examination  states  a  distinct 
head  of  settlement  in  the  relieving  parish,  though  the  technical 
proof  may  fail  to  establish  it  satisfactorily/  On  the  other  hand, 
the  relief  of  a  pauper,  while  residing  in  the  relieving  parish,  is  no 
evidence  whatever  of  a  settlement,  however  frequently  it  may 
have  been  bestowed;'  but ^ this  rule  rests,  not  so  much  on  the 
absence  of  any  presumption  deducible  from  the  conduct  of  the 
relieving  parish,  as  on  the  impolicy  of  permitting  such  evidence 
to  have  any  weight ;  for  if  parochial  officers,  by  giving  relief  to  a 
pauper,  were  to  make  evidence  against  themselves  as  to  his  settle^ 
ment  in  their  parish,  they  would  perform  their  duty  to  casual 
poor  with  great  reluctance.* 

§  731.  A  distinct  promise  by  the  drawer  to  pay,  or  indeed 


1  James  v,  Biou,  2  Sim.  &  St  606  ;  Chapman  v.  Beard,  3  Anstr.  943. 

s  R  17.  Bamsley,  1  M.  &  SeL  377,  380,  per  Lord  Ellenboroa^ ;  R  «. 
Wakefield,  5  East,  336 ;  R  v,  Stanley  cum  Wrenthorpe,  15  East,  350 ;  R 
«.  East  Winch,  12  A.  &  E.  697  ;  R  v.  Yarwell,  9  B.  &  C.  894  ;  4  M.  & 
R.  685,  S.  C.  ;  R  v,  Carnarvonshire,  Js.,  2  Q.  B.  325.  Formerly  the 
relief  must  have  been  given  by  the  churchwardens  and  overseers  in  otdsr  to 
furnish  evidence  against  the  parish,  but  the  board  of  guaniiana  now  rei»e- 
sent  for  this  purpose  every  parish  within  the  union.  See  R  «.  Crondall,  2 
Sess.  Cas.  667  ;  10  Q.  B.  812,  S.  C.  ;  and  the  clerk  to  the  guardians 
represents  the  board.     R  v,  Wigan,  14  Q.  R  287. 

»  R  V,  Edwinstowe,  8  B.  &  C.  671. 

^  R  9.  Bedingham,  1  Sess.  Cas.  114,  per  Lord  Denman. 

»  R  V.  Chatham,  8  East,  498  ;  R  v.  Trowbridge,  7  R  <l(  C.  252  ;  1  M. 
&  R  7,  S.  C.  ;  R  V.  Coleorton,  1  K  &  Ad.  25  ;  R  v.  St  GUes-in-tbe- 
Fields,  5  Q.  B.  872. 

*  R  «.  Chatham,  8  East,  501,  per  Lord  Eilenborough  ;  R  «.  ColeortOD, 
1  B.  <fe  Ad.  27,  per  Bayley,  J. 
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y  acknowledgment  by  him  of  liability  upon,  a  dishonoured 
II,  will  raise  an  inference  that  he  has  received  due  notice  of 
sbonoor,  and  in  the  case  of  a  foreign  bill,  that  it  has  been  duly 
otested ; '  and  a  jury  will  be  justified  in  coming  to  the  same  con- 
ision  on  less  positive  evidence ;  as,  for  instance,  if  the  drawer, 
disclaiming  liability,  when  threatened  with  an  action,  did  not 
t  his  defence,  on  the  want  of  notice,  but  on  some  different 
mni*  The  maxim,  expressum  facit  cessare  tacitum,  will  here 
se  a  presumption,  which  a  defendant  may  find  it  difficult  to 
ut.  The  suing*  or  distraining^  for  rent,  accruing  due  since  a 
feiture  of  which  the  lessor  has  notice,  as  also  the  acceptance  of 
h  rent,*  and  perhaps  even  the  mere  demand  of  it,*  will  amount 
m  acknowledgment  of  the  tenancy  on  the  part  of  the  lessor,  and 
.  consequently  waive  the  forfeiture ;  ^  though  if  the  breach  be  a 
tinning  one,  as  the  using  rooms  in  a  prohibited  manner,  or  the 
tting  to  keep  premises  insured  or  repaired,  the  acceptance  of 
i  after  such  breach  will  not  waive  the  forfeiture  incurred  by 
sequent  user  or  omission."  A  notice  to  quit  will  also  in  general 
egarded  as  waived,  if  the  landlord  puts  in  a  distress,  accepts 
,  or  does  any  other  act  amounting  to  a  recognition  of  an  exist- 
tenancy,  after  the  expiration  of  the  time  when  the  tenant  ought 
ave  quitted  according  to  the  notice.'  Whether  a  simple  demand 
mi  subsequently  accruing  due,  or  the  bringing  of  an  action 

Hicks  V.  Duke  of  Beaufort,  4  Bing.  N.  C.  229,  232  ;    Campbell  v, 
(ter,  2  Com.  B.  258 ;  Patterson  v,  Becher,  6  B.  Moore,  319  ;  Brownell 
nney,  1  Q.  B.  39  ;  Pardee  v.  O'Connor,  12  Ir.  LawR  63.     See  Bell 
uikis,  4  M.  <k  Gr.  446  ;  Holmes  v.  Staines,  3  C.  <S;  Kir.  19. 
Vilkins  V,  Jadis,  1  M.  <S;  Bob.  41,  per  Lord  Tenterden ;    Curlewis  v, 
>ld,  1  Q.  B.  814  ;  1  G.  &  D.  489,  S.  C.     See  ante,  §  721. 
loe  V.  Minshal,  cited  B.  K  P.  96,  c    ^  Doe  «.  Peck,  1  B.  &  Ad.  428. 
Varwick  v.  Hooper,  3  M.  &  Grord.  60,  69,  per  Lord  Truro,  CL  ;  Croft 
tnley,  25  L.  J.,  Q.  B.,  73  ;  5  E.  &  B.  648,  S.  C. 
)oe  V.  Birch,  1  M.  ife  W.  402. 
kKKlright  V.  Davids,  2  Cowp.  803 ;    Boe  v.  Harrison,  2  T.  B.  430, 

Doe  V,  Allen,  3  Taimt.  78  ;  Doe  v.  Bees,  4  Bing.  N.  C.  384  ;  Amsby 

odward,  6  B.  <S?  C.  519. 

►oo  V.  Woodbridgo,  9  B.  «fe  C.  376  ;    Doe  v.  Peck,  1  B.  <fe  Ad.  428  ; 

V.  Watts,  12  M.  &  W.  254  ;  Doe  t?.  Gladwin,  6  Q.  B.  953,  963  ;  Doe 

68,  5  Ex.  R  498.     See  post,  §  775. 

ouch  V,  Willingale,  1  H.  Bl.  311 ;    Goodright  v.  Cordwent,  6  T.  R 

Doe  V.  Batten,  1  Cowp.  243  ;  Doe  v,  Calvert,  2  Camp.  388. 

uu 
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for  such  rent,  will  operate  as  a  waiver  of  a  notice  to  quit,  is  a 
question  not  of  law,  bat  of  fact,  which  most  consequently  be 
determined  by  the  jury.* 

.  §  782.  The  class  of  admissions  now  under  discussion  has,  on  a 
recent  occasion,  been  partially  recognised  by  the  Legislature, 
which,  for  the  sake  of  promoting  substantial  justice,  has  drawn 
conclusive  inferences  from  particular  conduct*  Thus,  when  a 
lease  granted  under  a  power  is  invalid  by  reason  of  some  devia- 
tion from  the  terms  of  the  power,  the  acceptance  of  rent  under  it 
is,  by  virtue  of  the  Act  of  13  &  14  Vict.,  c.  17,  §  2,  deemed  a  con- 
firmation of  the  lease  as  against  the  person  accepting  the  rent ; 
provided  such  person,  or  some  one  else  by  his  authority,  shall, 
before  or  at  the  time  of  accepting  the  rent,  sign  a  receipt,  memo- 
randum, or  note  in  writing,  confirming  such  lease. 

§  788.'  Admissions  may  also  be  implied  from  the  acquiescence  of 
the  party.  But  acquiescence,  to  have  the  effect  of  an  admission, 
must  exhibit  some  act  of  the  mind,  and  amount  to  voluntary  demea- 
nour or  conduct  of  the  party.'  And  whether  it  be  acquiescence  in 
the  conduct  or  in  the  language  of  others,  it  must  plainly  appear 
that  such  conduct  was  fully  known,  or  such  language  fully  under- 
stood, by  the  party,  before  any  inference  can  be  drawn  from  his 
passiveness  or  silence.  The  circumstances,  too,  must  be  not 
only  such  as  afforded  him  an  opportunity  to  act  or  to  speak, 
but  such  also  as  would  properly  and  naturally  call  for  some  action 
or  reply  from  men  similarly  situated.^  Thus,  where  a  landlord 
quietly  suffers  a  tenant  to  expend  money  in  making  alterations 
and  improvement^  on  the  premises,  it  is  evidence  of  his  consent 
to  the  alterations;'   though  the  mere  lying  by  and  passively 

^  Blyth  V.  Dennett,  13  Com.  B.  178  ;  Doe  v.  Batten,  1  Gowp.  243. 

*  Gr.  Ev.,  §  197,  in  great  part. 

^  Allen  V.  McKeen,  1  Smnn.  314. 

*  Melen  v.  Andrews,  M.  <&  M.  336  ;  explained  in  Simpson  «.  Botmuon, 
12  Q.  B.  512,  per  Lord  Denman  ;  R.  v.  Newman,  1  £.  <ftr  K  268  ;  Boyd  v. 
Bolton,  1  Jr.  Eq.  B.  113. 

^  Doe  V.  Allen,  3  Taunt.  78,  80  ;  Doe .  v.  Pye,  1  Espc  366,  per  Lwd 
Kenyon  ;  Neale  v.  Parkin,  1  Esp.  229,  per  id.  See  also  Stanley  «.  White, 
14  East,  332. 
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tnessing  a  breach  of  covenant  for  several  years,  is  not  such  an 
quiescence  as  to  amount  to  a  waiver  of  the  forfeiture.*  Again, 
a  tenant,  on  personally  receiving  notice  to  quit  on  a  particular 
f,  makes  no  objection,  he  will  generally  be  deemed  to  have 
nitted  that  his  tenancy  expires  on  that  day :'  but  if  he  cannot 
d,  or  even  if  he  did  not  read  the  notice  in  the  presence  of  the 
son  serving  it  upon  him,  it  will  be  treated  as  a  notice  not 
sonally  served,*  and  will  go  for  nothing/  Thus,  also,  a  trader 
ag  inquired  for,  and  hearing  himself  denied,  may  thereby  com- 
an  act  of  bankruptcy  ;^  and,  in  general,  where  one  knowingly 
lis  himself  of  another's  acts  done  for  his  benefit,  the  jury  will 
justified  in  considering  such  conduct  as  an  admission  of  his 
gation  to  pay  a  reasonable  compensation.*  So  in  settlement 
where  two  brothers,  claiming  derivative  settlements  from  their 
er,  were  removed  by  successive  orders,  and  the  examination  of 
father  proving  his  settlement  was  served  upon  the  appellants 
ther  with  the  first  order,  against  which  there  was  no  appeal, 
fact  of  the  appellants  not  objecting  to  the  ground  of  removal 
1  they  received  the  first  son,  was  held  to  be  some  slight  evi- 
e  of  an  admission  that  the  father  was  settled  in  their  parish ; 
consequently,  although  on  an  appeal  against  the  second  order 
irst  was  inadmissible,'  the  father's  examination  was  received 
xt  of  the  evidence  of  such  admission." 

34.  The  raising  an  objection  to  one  item  of  an  account, 
3mark   being  made   as  to  the  rest,  will  be  evidence  of  an 


oe  r.  Allen,  3  Taunt.  78.     But  see  ante,  §  732. 

oe  d.  Leicester,  2  Taunt  109 ;  Thomas  v.  Thomas,  2   Camp,    647  ; 

.  Forster,  13  East,  406  ;  Oakapple  v.  Copous,  4  T.  K   361  ;    Doe  v. 

well,  2  Camp.  659,  per  Lord  EUenborough. 

>e  V.  Calvert,  2  Camp.  388,  per  Lord  Ellenborough,  explained  in  2 

648. 

lomas  V.  Thomas,  2  Camp.  649  ;  Doe  v.  Forster^  13  East,  405, 
ay  V.  Shaw,  8  Bing.  320. 

orris  v.  Burdett,  1  Camp.  218,  per  Ld.  Ellenborough,  where  a  candi- 
ot  bound  by  statute  to  pay  for  the  hustings  erected  for  an  election,  had 
ise  of  them ;    Abbot  v,  Hermon,  7  Greenl.  118,  where  a  school-house 
3d  by  the  school  district ;  Hayden  v,  Madison,  id.  76. 
L  the  authority  of  R.  v.  Duchess  of  Kingston,  20  How.  St.  Tr.  538,  n. 

V.  Sow,  4  Q.  B.  93. 

u  u  2 
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account  stated  as  to  those  items,  to  which  no  objection  has  been 
made*/  and,  among  merchants,  an  account  rendered  will  be  re- 
garded as  allowed,  if  it  be  not  objected  to  within  a  second  or  third 
post,'  or  at  least  if  it  be  kept  for  any  length  of  time  without  making 
an  objection.'  With  respect  to  ordinary  accounts,  however,  a  dis- 
tinction has  been  taken  in  Ireland  between  such  as  are  sent  by 
post,  and  those  delivered  by  hand ;  and  it  has  been  held  that  the 
former,  though  kept  by  the  party  to  whom  they  were  sent  without 
observation,  are  not  admissible  against  him,  as  evidence  that  he 
had  acquiesced  in  their  contents/  In  the  case  where  this  point 
was  determined.  Chief  Justice  Bushe  remarked,  that  what  a  party 
says  upon  an  account  furnished  to  him,  or  upon  a  statement  made 
in  his  presence,  may  be  given  in  evidence  against  him  along  with 
the  account  or  statement,  because  what  is  thus  offered  is  the  act 
or  declaration  of  the  party  to  be  affected  by  it,  and  the  account  or 
the  statement  is  by  reference  made  a  part  of  such  act  or  declara- 
tion ;  but  the  naked  fact  that  an  account  remains  in  the  possession 
of  a  party  to  whom  it  was  sent,  cannot  amoimt  to  an  acquiescence 
in  its  contents.  His  lordship  added,  that  the  admission  of  such 
evidence  would  countenance  the  notion,  that  a  man  might,  by 
furnishing  an  account  claiming  a  balance  against  his  creditor, 
establish  an  acquittance  for  himself.^ 

§  736.  The  same  distinction  between  letters  and  oral  statements 
has  been  partially  recognised  in  England.  "What  is  said  to 
a  man  before  his  face,"  observed  Lord  Tenterden  in  Fairlie  r. 
Denton,'  "  he  is  in  some  degree  called  on  to  contradict,  if  he  does 
not  acquiesce  in  it  /  but  the  not  answering  a  letter  is  quite  diffe* 
rent ;  and  it  is  too  much  to  say,  that  a  man,  by  omitting  to  answer 

>  Chisman  v.  Count,  2  M.  &  Gr.  307. 

^  Sherman  v,  Sherman,  2  Yem.  276,  per  Hutohins,  Ld.  Com. 

3  WilliB  V.  Jemegan,  2  Atk.  252,  per  Lord  Hardwicke  ;  Hckel  v.  Short,  2 
YeB.  Sen.  239,  per  id.,  where  the  account  had  been  kept  without  objection 
for  two  years.  See  also,  Freeland  v.  Heron,  7  Cranch,  147,  151  ;  Momj 
V.  Toland,  3  Johns.  Cas.  575  ;  Coe  v.  Button,  1  Serg.  <&  R  398  ;  M%ide 
V.  'VVatts,  1  M*Cord,  384  ;  Corps  «.  Robinson,  2  Wash.  C.  C.  R  388. 

^  Price  tJ.  Ramsay,  2  Jebb  <fc  Sym.  338.  *  Id.  342,  343. 

«  3  C.  <b  P.  103. 

^  This  doctrine,  by  the  bye,  would  justify  much  speaking  at  St  Stephea'ii 
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3r  at  all  events,  admits  the  truth  of  the  statements  that  letter 
ins."  Lord  Denman,  also,  in  a  later  case  declared,  that  **  it 
great  deal  too  broad  a  proposition  to  say  that  every  paper 
:  a  man  might  hold,  purporting  to  charge  him  with  a  debt  or 
ty,  was  evidence  against  him  if  he  produced  it/'  *  In  Gaskill 
eene,*  however,  the  Court  of  Queen's  Bench  subsequently 
that  letters  containing  a  demand,  written  to  a  defendant,  and 
iwered  by  him,  were  admissible  in  evidence  for  the  plainti£f, 
h  they  also  stated  facts  showing  how  the  demand  arose ; 
ossibly  that  case  rested  on  the  ground  that  the*defendant 
lade  some  unsatisfactory  statements  respecting  these  letters 
subsequent  conversation  with  the  plaintiff's  agent.  On  this 
ground  unanswered  letters  written  to  a  party  have  been 
ted  as  evidence  in  America.' 

36.  Letters  and  other  papers  found  in  a  party's  possession 
ccasionally  in  a  civil  suit  be  evidence  against  him,  as  raising 
ference  that  he  knows  their  contents  and  has  acted  upon 
;  *  and  they  are  frequently  received  in  criminal  prosecutions, 
[ally  those  for  conspiracy  and  treason,  though  their  weight, 
dence  against  the  prisoner,  will  in  a  great  measure  depend 
3  fact,  whether  answers  to  them  can  be  traced,  or  whether 
ing  can  be  shown  to  have  been  done  upon  them.'  So,*  also, 
)portunity  of  constant  access  to  documents  may  sometimes^ 
ising  a  presumption  that  their  contents  are  known,  afford 
d  for  affecting  parties  with  an  implied  admission  of  the 
or  correctness  of  such  contents.  Thus  the  rules  of  a  club, 
record  of  the  proceedings  of  a  society,  contained  in  a  book 
by  the  proper  officer  and  accessible  to  the  members,' — 
es  against  a  club,  entered  by  the  servants  of  the  house  in  a 


ae  V,  Frankis,  11  A.  &  E.  795. 

)  L.  J.,  Q.  B.,  276  ;  14  Q.  B.  664,  S.  C. 

utton  V,  Woodman,  9  Cush.  262.     ^  Hewitt  v,  Piggott,  9  C.  <b  P.  75. 

.  V.  Home  Tooke,  25  How.  St.  Tr.  120,  121,  per  Eyre,  0.  J.  ;  R.  v, 

ti,  2  Stark.  140  ;  32  How.  St.  Tr.  349,  361,  S.  C. 

r.  Ev.,  §  198,  in  part 

aggett  tJ.  Musgrave,  2  C.  <fc  P.  556,  per  Abbott,  C.  J. ;    Alderson  v. 

L  Stark.  B.  405,  per  Lord  Ellenborough ;    Ashpitel  v.  Seroombe,  5 

.  147. 
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book  kept  for  that  purpose  open  in  the  club-room,*  and  the  like, 
— are  admissible  against  the  members ;  their  knowledge  of  the 
contents  of  the  books,  and  their  acquiescence  therein,  being 
presumable  under  the  circumstances.  On  similar  grounds,  books 
of  account  which  have  been  kept  between  master  and  servant, 
tradesman  and  shopman,  banker  and  customer,  or  copartners, 
will  occasionally  be  admitted  as  evidence  even  in  favour  of  the 
party  by  whom  they  have  been  written,  provided  that  the  opposite 
party  has  had  ample  opportunities  for  testing  from  time  to  time 
the  accuracy  of  the  entries.* 

§  737.^  But  in  regard  to  admissions  inferred  ftx)m  acquiescence 
in  the  m*al  statements  of  others,  the  maxim,  Qui  ta^et  consentire 
videtuVy  is  to  be  applied  with  careful  discrimination.  "  Nothing," 
it  has  been  observed,  "  can  be  more  dangerous  than  this  kind  of 
evidence.  It  should  always  be  received  with  caution :  and  never 
ought  to  be  received  at  all,  unless  the  evidence  is  of  direct  decla- 
rations of  that  kind,  which  naturally  calls  for  contradiction ;  some 
assertion  made  to  the  party  with  respect  to  his  right,  which  by  his 
silence  he  acquiesces  in."*  A  distinction  has  accordingly  been 
taken  between  declarations  made  by  a  party  interested,  and  those 
made  by  a  stranger ;  and  while  what  one  party  declares  to  the 
other  without  contradiction  is  admissible  evidence,  what  is  said  to 
a  party  by  a  third  person  may  well  be  inadmissible.  It  may  be 
impertinent,  and  best  rebuked  by  silence.*  Still  less  will  state- 
ments made  by  strangers  in  the  presence  of  a  party  be  receivable 
against  him,  if  they  be  not  directly  addressed  to  him ;  because,  in 
such  case,  he  can  scarcely  under  any  circumstances  be  called 
upon  to  interfere.  Therefore,  where  in  a  real  action,  upon  a  view 
of  the  premises  by  a  jui^,  one  of  the  chain-bearers  was  the  owner 
of  a  neighbouring  close,  respecting  the  bounds  of  which  the  liti- 


»  Wiltzie  V.  Adamson,  1  Ph.  Ev.  357. 

^  Symonds  v.  Gas  Light  and  Coke  Co.,  11  Beav.  283,  287  ;  Boardman  o. 
Jackson,  2  BalL  ^  Beat  382  ;  Kilbee  v,  Sneyd,  2  MolL  193  ;  Lodge  t. 
Prichard,  3  De  Gex,  M.  <b  Gord.  906  ;  16  <fe  16  Vict.,  c.  86,  §  54,  cited 
ante,  §  641.  ^  q^  jj^^  §  199^  ^^  great  part. 

*  Moore  t?.  Smith,  1 4  Serg.  &  R.  393,  per  Duncan,  C.  J. 

*  OhUd  V,  Grace,  2  0.  <te  P.  193,  per  Best,  0.  J. 
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iting  parties  had  much  altercation,  their  declarations  in  his 
*esence  were  held  inadmissible  against  him,  in  a  subsequent 
tion  respecting  his  own  close/ 

§  738.  Moreover,  to  aflfect  one  person  with  the  statements  of 
hers,  on  the  ground  of  his  implied  admission  of  their  truth  by 
ent  acquiescence,  it  is  not  enough  that  they  were  made  in  his 
esence,  or  even  to  himself,  by  parties  interested,  but  they  must 

10  have  been  made  on  an  occasion^  when  a  reply  from  him 
ght  be  properly  expected.^  Depositions,  therefore,  taken  in  the 
jsence  of  a  party  during  a  judicial  investigation,  observations 
de  by  a  magistrate  to  the  parties  before  him,  and  confessions 
ui  accomplice  criminating  his  co-prisoner  before  the  justices, 
I  not  in  general*  be  evidence  in  any  subsequent  trial,  whether 

11  or  criminal,  against  the  party  who  heard  them  in  silence ; 
ause  in  judicial  inquiries  a  regularity  of  proceeding  is  adopted, 
ch  often  prevents  a  person  from  interfering  when  and  how  he 
ises,  as  he  naturally  would  do  in  a  common  conversation/  The 
le  inferences  cannot,  therefore,  be  drawn  from  his  silence  or 
conduct  on  such  occasions,  as  might  reasonably  result  from 
ilar  behaviour,  were  he  under  no  restraint ;  and  as  it  is  only 
the  sake  of  these  inferences  that  the  statements  of  other 
ies  can  ever  be  admitted,  they  are  properly  rejected,  whenever 
'  do  not  warrant  the  inferences  sought  to  be  drawn  from  them, 
imilar  distinction  has  been  recognised  iu  the  civil  law,  by 
:h  '^  confessio  facta  seu  prsesumpta  ex  tacitumitate  in  aliquo 
3io,  non  nocebit  in  alio."^ 


Vfoore  V,  Smith,  14  Serg.  &  R  388. 
{oyd  u.  Bolton,  8  Ir.  Eq.  R.  113. 

Dhis  cannot  be  laid  down  as  a  strict  rule  of  law  applicable  on  all  occa- 
;  for  aB  Lord  Denman  observed  in  Simpson  v.  Bobinson,  12  Q.  B.  512, 
3S  may  certainly  be  conceived,  in  which  a  party,  by  not  denying  a 
0  made  against  him  in  a  court  of  justice,  may  possibly  afford  strong 
that  the  imputation  was  just."  See  R.  r.  Coyle,  7  Cox,  C.  C.  74. 
ielen  v,  Andrews,  M.  &  M.  336,  per  Parke,  J.  ;  Short  v,  Stoy,  cited 
3Goe  Ev.  38,  as  ruled  by  Alderson,  B.  ;  R.  «.  Appleby,  3  Stark.  R  33, 
[olroyd,  J.  ;  R.  tj.  Turner,  1  Moo.  C.  0.  347,  348,  per  Patteson,  J.  ; 
V.  Grace,  2  0.  &  P.  193. 
[ascardus,  de  Prob.,  voL  i.  ooncL  348,  n.  31. 
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§  739.  If,  however,  the  statement  of  one  person  Calls  forth  a 
reply  from  another,  such  statement  may  then  be  read  in  conjonc- 
tion  with  the  reply,  and  will  become  evidence  against  the  party 
replying  so  far  as  the  answer  directly  or  indirectly  admits  its 
truth ;  and  it  will  make  no  difference  in  the  application  of  this 
rule,  whether  the  words  were  spoken  by  an  interested  party  or  a 
stranger, — whether  they  were  addressed  or  not  to  the  party 
replying, — or  whether  they  fell  from  the  parties,  the  witnesses,  or 
the  Court,  in  a  judicial  proceeding,  or  were  uttered  during  the 
course  of  an  ordinary  conversation.* 

§  740.*  But  the  silence  of  the  party,  even  where  the  declarations 
are  addressed  to  himself,  at  a  time  too  when  he  is  at  full  liberty  to 
reply  as  he  thinks  fit,  is,  at  best,  woi*th  very  little  as  evidence  of 
acquiescence  ;  *  and  if  he  has  no  means  of  knowing  the  truth  or 
falsehood  of  the  statement,  the  fact  that  he  did  not  in  terms  deny 
it  is  almost  valueless.^  In  all  these  cases  it  must  be  distinctly 
remembered,  that  the  statement  made  in  the  party's  presence  or 
hearing'  is  not  evidence  again3t  him,  but  his  own  conduct  in  con- 
sequence of  such  statement  is  the  sole  evidence.  Magistrates 
often  make  mistakes  on  this  subject ;  but  it  is  highly  important 
that  the  distinction  should  be  observed.' 

§  741.'  The  effect  of  admissions,  when  proved,  must  next  be 
considered ;  and  with  regard  to  their  concUisivenesSy  it  is  first  to 
be  observed,  that  the  policy  of  the  law  favours  the  investigation 
of  truth  by  all  expedient  methods;  and  that  the  doctrine  of 
estoppels,  by  which  further  investigation  is  precluded,  being  an 
exception  to  the  general  rule,  and  being  adopted  only  for  the  sake 

^  Child  V.  Grace,  2  C.  &  P.  193  ;  Jones  v.  MorreU,  1  C.  &  Kir.  266,  per 
Lord  Denman  ;  R.  v.  Edmunds,  6  0.  &  P.  164,  per  Tindal,  C.  J.  ;  Boyd 
V.  Bolton,  8  Ir.  Eq.  R  113.  *  Gr.  Ev.,  §  199,  in  part 

•■*  See  Chap.  26  of  St.  Matthew,  v.  69—63  ;  and  Chap.  27,  v.  12 — 14. 

*  Hayslep  v.  Gymer,  1  A<  <k  E.  165,  per  Parke,  J.  See  farther,  on  the 
subject  of  tacit  admissions.  The  State  v.  Eawls,  2  Nott  <&  M^Coid,  301  ; 
Batturs  v.  Sellers,  5  Har.  <fc  J.  117,  119. 

*  See  Neile  r.  Jakle,  2  C.  <fe  Kir.  709. 

*  Per  AldersoD,  B.,  at  Maidstone  Sp.  Ass.  1842,  MS.  ;  Doe  r.  Frankis, 
11  A.  <b  E.  793,  per  Lord  I>enman.  '  Gr.  Ev.,  §  204,  in  pail 
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Qeral  convenience^  and  for  the  prevention  of  fraud,  is  not 
extended  beyond  the  reasons  on  which  it  is  founded.^  It  is 
;o  be  observed,  that  estoppels  bind  only  parties  and  privies ; 
lot  strangers.  Hence  it  follows,  that,  though  a  stranger  may 
rely  on  an  admission,  which  parties  or  privies  might  have 
ally  pleaded  by  way  of  estoppel,  yet,  in  his  case  it  is  only 
ir  of  evidence  to  be  considered  by  the  jury.  This  subject 
ery  clearly  illustrated  by  Mr.  Justice  Bayley,  in  the  case  of 
e  V.  Eogers,"  which  was  an  action  of  trover,  brought  by  a 
Q  against  whom  a  commission  of  bankruptcy  had  issued, 
St  his  assignees,  to  recover  the  value  of  goods  which,  as 
lees,  they  had  sold.  The  defendants  contended  that  the 
iff  was  estopped  from  bringing  this  action,  as,  in  addition  to 
evidence  of  his  acquiescence  in  their  title,  it  appeared  that 
the  issuing  of  the  commission,  he  had  given  notice  to  tJie 
s  of  a  farm  which  he  held,  that  he  had  become  bankrupt, 
•vas  willing  to  give  up  the  lease,  whereupon  the  lessors 
ted  the  lease,  and  took  possession  of  the  premises.  The 
Lon,  therefore,  was,  whether  he  was  precluded  by  this  sur- 
r  from  disputing  the  commission  in  the  present  suit. 

12.  On  this  point  the  language  of  the  learned  Judge  was  as 
s : — "  There  is  no  doubt  but  that  the  express  admissions  of 
y  to  the  suit,  or  admissions  implied  from  his  conduct,  are 
ice  and  strong  evidence,  against  him ;  but  we  think  that  he 
liberty  to  prove  that  such  admissions  were  mistaken  or  were 
3,  and  is  not  estopped  or  concluded  by  them,  unless  another 
1  has  been  induced  by  them  to  alter  his  condition ;  in  such 
3  the  party  is  estopped  from  disputing  their  truth  with 
;t  to  that  person  (and  those  claiming  under  him),  and  that 
ction ;  but  as  to  third  persons  he  is  not  boimd.  It  is  a 
stabHshed  rule  of  law,  that  estoppels  bind  only  parties  and 
5,  not  strangers.^    The  offer  of  surrender  made  in  this  case 

0  ante,  §  76. 

B.  &  C.  577,  586,  587.  See  also  Morgan  v,  CouchmaD,  14  Com.  B. 
Holland  Canal  Co.  v,  Hathaway,  8  Wend.  483  ;  Jennings  v,  Whit- 
i  Monroe,  50.  See  also  Lord  Londesborough's  case,  4  Do  Gex,  M. 
I.  411.  ^  Co.  Lit.  352  a  ;  Com.  Dig.  Estop.  C. 
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was  to  a  stranger  to  this  suit ;  and  though  the  bankrupt  may  have 
been  bound  by  his  representation  that  he  was  a  bankrupt,  and  his 
acting  as  such,  as  between  him  and  the  stranger  to  whom  that 
representation  was  made,  and  who  acted  upon  it,  he  is  not  bound 
as  between  him  and  the  defendants,  who  did  not  act  on  the  fiaith 
of  that  representation  at  all.  The  bankrupt  would  probably  not 
have  been  permitted,  as  against  his  landlords, — ^whom  he  had 
induced  to  accept  the  lease  without  a  formal  surrender  in  writing, 
and  to  take  possession,  upon  the  supposition  that  he  was  a  bank- 
rupt, and  entitled  under  6  Geo.  4,  c.  16,  §  76,  to  give  it  up, — to 
say  afterwards  that  he  was  not  a  bankrupt,  and  bring  an  action  of 
trover  for  the  lease,  or  an  ejectment  for  the  estate.  To  that 
extent  he  would  have  been  bound,  probably  no  further,  and 
certainly  not  as  to  any  other  persons  than  those  landlords.  This 
appears  to  us  to  be  the  rule  of  law,  and  we  are  of  opinion  that 
the  bankrupt  was  not  by  law,  by  hia  notice  and  offer  to  surrender, 
estopped ;  and  indeed  it  would  be  a  great  hardship  if  he  were 
precluded  by  such  an  act.  It  is  admitted  that  his  surrender  to  his 
commissioners  is  no  estoppel,  because  it  would  be  very  perilous  to 
a  bankrupt  to  dispute  the  conmiission,  and  to  try  its  validity  by 
refusing  to  surrender.^  A  similar  observation,  though  not  to  the 
same  extent,  applies  to  this  act ;  for  whilst  his  commission  dis- 
ables him  from  carrying  on  his  business,  and  deprives  him,  for 
the  present,  of  the  means  of  occupying  his  farm  with  advantage, 
it  would  be  a  great  loss  to  the  bankrupt  to  continue  tenant; 
paying  a  rent  and  remaining  liable  to  the  covenants  of  the  lease, 
and  deriving  no  adequate  benefit ;  and  it  cannot  be  expected  that 
he  should  incur  such  a  loss,  in  order  to  be  enabled  to  dispute  his 
conmiission  with  effect.  It  is  reasonable  that  he  should  do  the 
best  for  himself  in  the  unfortunate  situation  in  which  he  is 
placed." 

§  748.  The  doctrine  propounded  in  Heane  v.  Bogers,^  that  a 
party  is  always  at  liberty  to  prove  that  his  admissions  were 
founded  on  mistake,  unless  his  opponent  had  been  induced  by 
them  to  alter  his  condition,  is  as  applicable  to  mistakes  in  respect 

'  See  Flower  «.  Herbert,  2  Yes.  Sen.  326.  ^  9  R  <b  C.  577. 
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igal  liability,  as  to  those  in  respect  of  matters  of  fact.*  In  all 
s,  therefore,  of  this  nature,  the  jury,  with  the  view  of 
nating  the  effect  due  to  an  admission,  will  be  justified  in 
ddering  the  circumstances  under  which  it  was  made ;  and  if 
lould  appear  to  have  been  made  under  an  erroneous  notion  of 
I  liabiUty,  they  may  qualify  its  effect  accordingly.* 

744.  In  a  former  part  of  this  work,  we  have  treated  of 
ppels  by  deed,  alluded  to  those  by  record,  and  discussed 

particular  class  of  estoppels  in  pais,  which  relates  to  the 
ts  of  landlord  and  tenant ; '  and  in  the  present  chapter  it  has 
idy  been  shown  that  admissions  solemnly  made  in  the  course 
dicial  proceedings,  whether  as  a  substitute  for  regular  proof, 

a  case  stated  for  the  opinion  of  the  Court,  are,  on  motives 
tlicy  and  justice,  deemed  to  be  conclusive.*  It  remains,  then, 
to  examine  the  law  as  it  regards  other  concUmve  admissions ; 
Jiese  will,  in  general,  be  found  to  range  themselves  under 
)r  other  of  the  following  heads.  First,  admissions  expressly 
citly  made  by  pleadings ;  secondly,  admissions  which  have 
acted  upon  by  others.  To  these  may  be  added  a  few  cases 
,ud  and  illegality,  and  some  admissions  on  oath,  where  the 

is  estopped  on  grounds  of  public  policy. 

45.  With  respect  to  a^dmissions  by  pleading ^  it  was  at  one 
thought  that  a  party  might,  by  bringing  an  action  on  a  con- 
estop  himself  from  denying  the  obligatory  force  of  the 
ment  in  a  subsequent  action  against  himself.  In  conformity 
this  view  of  the  law,  a  strong  opinion  was  expressed  by 
Justice  Tindal,  in  the  case  of  the  Fishmongers'  Company  v. 
•tson,*  that  if  a  corporation  were  to  enter  into  an  executory 
let,  which  was  invalid  against  themselves  for  not  being  under 
Lnd  were  then  to  sue  thereon,  this  would  amount  to  an  admis- 
n  record,  that  such  contract  was  duly  entered  into  on  their 
io  as  to  be  obligatory  on  them ;  and  such  admission  would 

iwton  V.  liddiard,  12  Q.  B.  927,  per  Lord  Denman. 

!wton   V,    Belcher,   12  Q.   B.    921  ;   and  Newton  v.  Liddiard,   12 

)25.  ^  Ante,  §§  76—90. 

te,  §§  700,  708.  *  5  M.  &  Gr.  192,  193. 
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estop  them  in  a  cross  action,  from  setting  up  an  objection  that  it 
was  not  sealed  by  their  common  seal.  The  doctrine  thus  pro- 
pounded, has  on  several  recent  occasions  been  brought  under  the 
notice  of  the  Courts ;  but  although  it  is  unquestionably  based  on 
substantial  justice,  it  has  hitherto  met  with  little  favour,  and  will 
probably  ere  long  be  expressly  overruled.*  The  law,  as  at  present 
understood,  seems  to  be,  that  the  statements  which  are  contained 
in  a  declaration  or  plea,  though  binding  on  the  party  making  them 
for  all  purposes  in  the  cause,  ought  not  to  be  regarded  in  any  sub- 
sequent action  as  admissions  of  the  truth  of  the  facts  stated.* 

§  746.  Still  less  will  any  admission  which  has  been  inciderUaUy 
or  tacitly  made  in  pleading  in  one  suit,  estop  the  party  who  has 
made  it  from  denying  in  another  suit,  where  precisely  the  same 
matter  is  not  litigated,  the  fact  so  admitted.  For  instance,  where 
a  plea  to  an  action  on  a  bond  3et  out  a  corrupt  agreement 
between  the  parties  irrespective  of  the  bond,  and  then  went  on  to 
aver  that  the  bond  was  given  to  secure,  among  other  moneys,  the 
sum  mentioned  in  the  said  agreement ;  and  the  replication,  tacitly 
admitting  the  corrupt  agreement,  traversed  the  fact  of  the  bond 
having  been  given  in  consideration  thereof,  but  the  plaintiff  failed 
on  this  issue ;  it  was  held,  that  the  admission  was  available  for 
the  purpose  of  that  suit  only ;  and,  consequently,  the  plaintiff  was 
at  liberty  to  dispute  the  corrupt  nature  of  the  agreement,  in  a 
subsequent  action  on  a  deed,  which  was  signed  by  the  defendant 
at  the  same  time  with  the  bond  by  way  of  collateral  security.* 

§  747.  Although  as  a  general  rule,  an  admission  made  in  one 
suit  by  pleading  or  omitting  to  plead,  cannot  conclusively  bind  the 
party  in  any  subsequent  suit,  an  exception  to  this  rule  must  be 
recognised,  where  the  second  action  is  brought  on  a  judgment 
recovered  in  the  first.     For  example,  if  an  executor  or  adminis- 


*  See  Oopper  Miners'  Co.  v.  Fox,  16  Q.  B.  229  ;  BoUeau  v.  Ratlin,  2  Ex. 
R.  681,  per  Parke,  B.  ;  Buckmaster  v,  Meiklejohn,  8  Ex.  R  637,  per  id. 

^  Cases  cited  in  last  note. 

»  Carter  v.  James,  13  M.  &  W.  137.  See  Rigge  v,  Burbidge,  16  M.  A 
W.  698  ;  4  Dowl.  <fe  L.  1,  S.  C.  ;  and  Hutt  v.  Morrell,  3  Ex.  R.  241,  per 
Pollock,  C.  B. 
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:  confess  judgment,  or  suffer  it  to  go  against  him  by  default, 
lereby  admits  assets  in  his  hands,  and  is  estopped  to  say 
contrary  in  an  action  on  such  judgment,  suggesting  a 
jtavit.'  Some  proof  must  indeed  be  given  that  the  assets 
been  wasted,  in  order  to  charge  the  executor  or  adminis- 
•  personally  in  such  a  case ;  but  the  slightest  evidence  will 
e  for  this  purpose ;  and  the  mere  issuing  of  a  writ  of  fieri 
;,  directed  to  the  county  where  the  action  was  laid,  and  a 
n  of  nulla  bona  thereto,  has,  for  a  long  time  past,  been 
ed  evidence  enough.'  So,  where,  to  an  action  against  three 
itors,  two  had  pleaded  plene  administraverunt,  and  the  third 
admitted  assets  to  the  amount  of  3832.,  the  Court  held,  that, 
subsequent  action  against  the  third  executor  suggesting  a 
tavit,  the  plaintiff  was  entitled  to  recover,  on  proof  that  the 
had  been  deposited  with  bankers  to  the  credit  of  the  exe- 
ship  accoimt,  and  that  the  defendant,  after  judgment  in  the 
ir  action,  had  given  the  plaintiff  a  cheque  for  the  amount, 
L  was  dishonoured,  as  not  being  signed  by  the  co-executors.' 

48.  The  questions  which  usually  arise  with  respect  to 
isions  in  pleading  relate  to  their  effect  in  the  same  suit; 
lere  it  may  be  laid  down  broadly,  that,  whenever  a  material 
lent  well  pleaded  is  passed  over  by  the  adverse  party  without 
I,  whether  it  be  by  pleading  in  confession  and  avoidance,  or 
tversing  some  other  matter,  or  by  demurring  in  law,  or  by 
ing  judgment  to  go  by  default,  it  is  thereby  for  the  pu/rpose 
ading,  if  not  for  the  purpose  of  trial  before  the  jury,  con- 
ely  admitted^  The  proper  understanding  of  this  rule  is  the 
Qce  of  the  special  pleader;  and  in  works  on  pleading  a 
ed  explanation  of  its  effects  must  be  sought.    Beference, 


kelton  v.  Hawling,  1  Wils.  268. 

eonard  v.  Simpson,  2  Bmg.  N.  C.  176,  180,  per  Tindal,  0.  J.  ;  2 
335,  S.  0.  ■  Cooper  v.  Taylor,  6  M.  ifc  Gr.  989. 

om.  Dig.  Pleader,  Q.  2  ;  Stephens  on  Plead.  248  ;  Jones  v.  Brown, 
J.  N.  0.  484  ;  De  Gaillon  v.  L'Aigle,  1  B.  <Jj  P.  368  ;  Stephen  r.  Pell, 
rL  629  ;  Green  v.  Heame,  3  T.  R.  301.  The  Irish  Act  16  &  17  Vict. 
\,  §  68,  expressly  enacts,  that  '*  all  facts  stated  m  any  summons  and 
,  and  not  denied  in  the  defence,  shall  be  deemed  to  be  admitted  for 
irpose  of  the  suit." 


670  ADMISSIONS  IN  PLEADING.  [PART  n. 

however,  may  here  be  made  to  a  few  leading  decisions  whereby 
its  general  operation  is  defined ;  and  j/irat,  the  ride  operates  only 
with  respect  to  material  allegations.  ^  A  demurrer,  therefore, 
admits  no  more  than  is  well  pleaded ;  *  and,  if  a  plea  denies  a 
particular  fact  alleged  in  the  declaration,  it  does  not  thereby 
admit  all  the  immaterial  statements,  which  the  pleader  has  chosen 
to  introduce  as  part  of  the  plaintiffs  case.' 

§  749.  Thus,  where  a  declaration  in  assumpsit, — after  stating 
that  the  defendants  were  owners  of  a  vessel,  on  which  the  plaintiff 
caused  to  be  shipped  some  potatoes  to  be  carried  by  them,  as 
owners  of  the  vessel,  to  Liverpool ;  in  consideration  whereof,  and 
of  freight,  they  promised  to  carry  the  potatoes  safely  as  aforesaid 
— alleged  as  a  breach,  that  through  their  negligence  the  goods 
were  damaged ;  it  was  held  that  the  general  issue  did  not  admit 
that  the  defendants  were  owners,  so  as  to  raise  the  inference  that 
the  captain  was  their  agent,  the  allegation  of  ownership  being 
regarded  as  immaterial.  The  declaration  in  this  case  would  have 
been  equally  good  had  no  such  allegation  been  made ;  since  the 
statement,  that,  in  consideration  of  the  plaintiff  having  shipped 
the  goods,  and  of  the  freight,  the  defendants  promised  to  carry 
them  safely,  would  have  been  quite  sufficient,  when  coupled  mth 
an  averment  that  the  goods  were  not  safely  carried,  to  have  made 
a  complete  case  of  liability  against  the  defendants.'  So,  in  an 
action  on  a  bond,  conditioned  to  indemnify  the  plaintiff  from  all 
losses  which  he  might  sustain  in  consequence  of  becoming  surety 
for  a  tax  collector,  the  replication  alleged  that  the  collector  had 
received  a  sum  *' exceeding  500Z.,"  and  had  omitted  to  pay  it 
over;  and  then  assigned  as  a  breach  that  the  plaintiff  had  been 
forced,  by  rei^on  of  such  default,  to  pay  a  large  sum,  to  wit,  the 
sum  of  600Z.,  to  the  receiver.  The  rejoinder  simply  traversed  the 
fact  of  the  plaintiff's  having  been  forced  to  pay  the  5001.,  or  any 


^  Van  Sandau  v.  Turner,  6  Q.  B.  785,  per  Lord  Demnan. 

'  Bennion  v.  Davison,  3  M.  «fe  W.  179  ;  Dunford  tx  Trattlee,  12  M.  At 
W.  534,  per  Parke,  B.  ;  King  v,  Norman,  4  Ck)in.  B.  884. 

'  Bennion  v,  Davison,  3  M.  &  W.  179,  182,  183,  per  Parke,  B.  ;  recog- 
nised by  Alderson,  B.,  in  Dunford  v.  Trattles,  12  M.  <k  W.  532.  See  also 
Grew  V.  Hill,  3  Ex.  R.  801 ;  6  DowL  &  L.  664,  S.  C. 
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thereof;  and  it  was  contended  for  the  plaintiff,  that  the 
idant  had  thereby  admitted  the  receipt  of  500Z.  by  the 
ctor.  The  Court,  however,  refased  to  put  this  construction 
he  pleadings ;  for,  as  the  action  was  sustainable,  if  any  stun 
been  received  and  improperly  retained  by  the  collector,  the 
d  amount  stated  in  the  replication  was  immaterial,  and  was 
equently  not  admitted  by  the  defendant  having  pleaded  over.' 
is  impossible,"  said  Mr.  Justice  Coltman,  in  pronouncing  the 
ment  of  the  Court,  "  to  contend  that  a  party  admits  more  by 
ting  to  traverse  an  allegation,  than  the  opposite  party  would 
been  compelled  to  prove,  in  order  to  sustain  the  issue,  if  it 
been  traversed." ' 

750.  Secondly^  some  difference  of  opinion  prevails  among  the 
es  as  to  how  far  (iclmissions  an  the  record  may  have  the  effect 
Ufting  the  hirthen  of  proof.  The  Barons  of  the  Exchequer, 
espedaUy  the  late  Mr.  Baron  Alderson,  have  urged  that,  "  an 
ission  on  the  record  is  merely  a  waiver  of  requiring  proof  of 
e  parts  of  the  record  which  are  not  denied,  the  party  being 
ent  to  rest  his  claim  on  the  other  facts  in  dispute ;  but  if 
inferences  are  to  be  drawn  by  the  jv/ryy  they  must  have  the 
i  from  which  such  inferences  are  to  be  drawn  proved  like  any 
r  facts." '  This  view  of  the  law  seems  to  rest,  partly  on  the 
ind  that  the  pleadings  are  not  before  the  jury,  but  only  the 
e ;  *  partly  on  a  consideration  of  the  old  doctrine  of  protesta- 
;'  partly  on  a  somewhat  forced  argument,  that  if  an  admission 

King  V.  Norman,  4  Com.  B.  884.  ^  Id.  897. 

Edmunds  v.  GroyeSy  2  M.  (b  W.  642,  645,  per  Alderson,  B.      In  this 
Lord  Abinger  refrained  from  expressing  any  opinion  on  the  subject,  id. 

See  also  Bennion  v.  Dayison,  3  M.  <&?  W.  183,  per  Alderson,  B. 
Edmunds  v.  Groves,  2  M.  &  W.  643,  per  Alderson,  B.  In  Feam  v. 
a,  7  M.  d^  Gr.  517,  Oresswell,  J.,  observed,  with  reference  to  this 
rine,  "  I  take  it  that  what  my  brother  Alderson  meant  was,  that  the 
put  in  issue  was  to  be  proved  just  as  if  no  admission  were  mode  on  the 
:d  ;  that  is,  that  an  admission  in  the  record  is  not  to  be  taken  to  prove 
issue  ; "  and  his  lordship  added,  *^  If  the  rule  is  not  as  stated  by  Alder- 
B.,  this  singular  state  of  circumstances  might  arise, — a  coimsel  might 
the  jury  from  the  mere  state  of  the  record,  to  infer  a  fact  which  was 
jtly  in  issue,''  id.  618. 
Bennion  v,  Davison,  3  M.  &  W,  181,  per  Alderson,  B. 


^ 
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on  the  record  is  to  be  taken  as  an  admission  for  all  purposes,  it 
may  be  used  for  the  purpose  even  of  discrediting  the  witnesses ;  * 
but  chiefly  on  the  injustice  which,  prior  to  the  year  1852,  might 
have  been  perpetrated,  if  a  jury  had  been  required  to  treat  a 
particular  fact  as  proved,  which  the  party,  by  the  rules  of  pleading 
then  in  force,  had  had  no  opportunity  of  denying.*  As  the  injustice 
here  alluded  to  can  no  longer  be  done, — since,  in  consequence  of  the 
Common  Law  Procedure  Act  of  1852,'  plaintiffs  as  well  as  defend- 
ants can  now  traverse  either  the  whole  or  any  part  of  the  plead- 
ings of  their  adversaries, — the  strength  of  Mr.  Baron  Alderson's 
reasoning  is  much  impaired ;  and  possibly  the  judges  may,  in 
consideration  of  this  circumstance,  be  inclined  to  follow  the  Court 
of  Queen's  Bench  in  holding,  that  "  an  admission  made  in  the 
course  of  pleading,  whether  in  express  terms,  or  by  omitting  to 
traverse  what  has  been  before  alleged,  must  be  taken  as  an  admis- 
sion for  all  purposes  regarding  the  issue  arising  from  that  plead- 
ing, whether  the  facts  relate  to  the  parties  or  to  third  persons, 
provided  the  allegation  so  admitted  be  material."*  The  dis- 
tinction between  admissions  for  the  purpose  of  pleading,  and 
admissions  for  the  purpose  of  trial,  is  so  subtle  as  to  be  almost 
incapable  of  explanation,^  and  surely  it  requires  no  laboured 
argument  to  show  that  rules  of  law — especially  those  which  are 
to  be  enforced  at  Nisi  Prius — ought  to  be  as  simple  and  clear 
as  it  is  possible  to  make  them.    If  not  framed  in  this  spirit,  they 


'  Carter  v,  James,  13  M.  &;  W.  145,  per  Alderson,  B. 

'  Smith  V.  Martm,  9  M.  <&  W.  308,  per  Aldenon,  B. 

^  15  &  16  Vict.,  0.  76,  §  76,  enacts,  that  '<  a  defendant  may  either  trarerae 
generally  such  of  the  fiicts  contained  in  the  declaration  as  might  have  been 
denied  by  one  plea,  or  may  select  and  traverse  separately  any  material 
allegation  in  the  declaration,  although  it  might  have  been  indnded  in  a 
general  traverse."  §  77  enacts,  that  '^a  plaintiff  shall  be  at  liberty  to 
traverse  the  whole  of  any  plea  or  subsequent  pleading  of  the  defendant  by  a 
general  denial,  or,  admitting  some  part  or  parts  thereof,  to  deny  all  the  rest, 
or  to  deny  any  one  or  more  allegations."  §  78  enacts,  that  "  a  defendant 
shall  be  at  Uberty  in  like  manner  to  deny  the  whole  or  part  of  a  replication 
or  subsequent  pleading  of  the  plaintiff" 

*  Bingham  v,  Stanley,  2  Q.  B.  127  ;  explained  and  somewhat  varied  in 
Robins  v.  Lord  Maidstone,  4  Q.  B.  816. 

*  In  Bingham  v.  Stanley,  2  Q.  B.  121,  Patteson,  J.,  owned  that  he  ooold 
not  understand  it.     See  ante,  p.  671,  n.  4. 


rAP.  XIV.]  ADMISSIONS  IN   PLEADING.  673 

t  only  cease  to  be  of  any  practical  value,  but  they  become, 
the  language  of  Lord  Denman,  ''  a  mockery,  a  delusion,  and 
nare." 

I  751.  However  the  learned  judges  may  differ  respecting  the 
int  now  under  discussion,  the  cases  in  which  that  difference 
s  expressed,  would  seem  to  be  respectively  well  decided,  and  to 
reconcileable  with  each  other.  In  Edmunds  v.  Groves,*  and 
in  in  Smith  v.  Martin,*  the  declaration  was  by  the  indorsee 
inst  the  maker  of  a  note ;  the  plea  stated  that  the  note  was 
gal  in  its  inception,  and  that  the  plaintiff  took  it  with  know- 
ge  of  the  illegality;  the  replication  traversed  the  fact  of 
»wledge:  on  these  pleadings  the  Court  of  Exchequer  held, 
(;,  as  the  declaration  contained  no  averment  negativing 
wledge  of  the  illegality,  but  this  was  introduced  for  the 
i;  time  in  the  plea,  the  defendant  was  bound  to  prove  the 
ntiff's  knowledge ;'  and  indeed,  the  same  decision  would  have 
1  pronounced,  had  the  Court  considered  that  the  illegality 
^ed  in  the  plea  was  by  the  replication  conclusively  admitted 
all  purposes,  because  the  admission,  or  even  the  proof,  of 
[ality  could  afford  no  presumption  on  the  subject  of  know- 
e.^  Again,  in  Bingham  v.  Stanley,'^  the  plea  to  a  similar 
aration  averred,  that  the  note  was  given  for  a  gaming  debt, 
then  went  on  to  state,  not  that  the  plaintiff  took  it  with 
vledge,  but  that  he  held  it  without  consideration;  and  the 
rt  of  Queen's  Bench  rightly  determined,  on  a  replication 
;ing  that  the  note  was  indorsed  for  a  good  consideration,  that 
plaintiff  was  bound  to  prove  that  fact,  in  like  manner  as  he 
d  have  been,  had  he  replied  de  injuria,  and  the  defendant 
proved  the  illegality."  Here,  the  declaration  contained  an 
nal  averment  of  indorsement^  which  was  an  ambiguous 
36,    and  might  mean,  either  an  indorsement  in  fact,  by 


M.  &  W.  642.  »  9  M.  &  W.  304. 

'er  Alderson,  B.,  in  Carter  v,  James,  13  M.  &  W.  144,  145. 
mith  V,  Martin,  9  M.  d?  W.  307,  per  Aldenon,  B.,  and  Lord  Abinger. 

Q,  B.  117 ;  1  G.  &  D.  287,  S.  0. 
^ey  V.  Bidwell,  13  M.  &  W.  73  ;  Fitch  v,  Jones,  24  L.  J.,  Q.  B., 

5  R  4Ss  B.  238,  S.  0. 

xz 


674  ADMISSIONS  IN  PLEADING.  [PABT  JL 

writing  the  name  on  the  note,  or  an  indorsement  for  a  valuable 
consideration.  The  defendant,  by  alleging  illegality,  had  shown 
that  the  latter  sense  was  the  one  which  he  intended  to  dispute, 
and  the  plaintiff,  by  averring  in  his  replication  that  the  note 
was  indorsed  for  a  valuable  consideration,  merely  explained  the 
original  averment  of  indorsement  contained  in  the  declaration, 
and  was  consequently  bound  to  prove  an  affirmative  statement, 
which  he  had  first  made.*  This  explanation  may,  perhaps,  be 
thought  somewhat  unsatisfactory ;  but  it  is  the  best  that  can  be 
offered. 

§  752.  Thirdly^  the  tacit  admission  of  a  material  £act  by 
pleading  over  and  traversing  some  other  material  allegation, 
cannot  operate  in  the  cause  to  the  prejudice  of  the  party  making 
it,  if  he  succeeds  on  the  issue  raised  by  his  traverse.  This  point 
was  established  in  the  case  of  Bobins  v.  Lord  Maidstone.'  There, 
to  a  declaration  on  a  promissory  note,  the  defendant  pleaded  that 
the  consideration  was  a  sum  less  than  the  amount  of  the  note,  and 
that  that  sum  had  been  paid.  The  replication  traversed  the  pay- 
mentj  and  the  verdict  was  for  the  plaintiff.  The  question  then 
arose,  whether  the  plaintiff  was  entitled  to  the  whole  amount  of 
the  note,  or  to  the  sum  alleged  in  the  plea,  and  tacitly  admitted 
by  the  replication  to  have  been  the  sole  consideration.  The 
Court,  in  holding  that  the  verdict  must  be  entered  for  the  entire 
amount,  observed,  that  '^  if  the  defendant  had  proved  the  payment 
which  he  alleged,  it  would  not  have  been  competent  to  the  plaintiff 
to  prove  that  more  had  been  advanced :  if  he  wished  to  have  done 
so,  he  ought  to  have  traversed  the  allegation  that  no  more  had 

'  Per  Alderson,  B.,  in  Carter  v.  James,  13  M.  &  W.  144,  145  ;  and  per 
id.  in  Bailey  «.  Bid  well,  id.  77. 

'  4  Q.  B.  811.  See  also  Couling  «.  Coxe,  6  Com.  B.  721,  where  Wilde, 
C.  J.,  laid  down  the  law  as  foUowB  : — ''  A  plea  traversing  an  allegation  in  a 
declaration,  although  not  for  all  purposes  nor  in  all  events  an  admission  of 
the  material  allegations  in  the  declaration  which  it  does  not  trmvene,  yet 
may  be  considered  as  a  condiHonal  admission,  that  is,  as  admitting  the  alle- 
gation not  traversed,  in  c(ue  Hhe  plaintiff  can  prove  the  allegation  travened." 
In  the  D.  of  Rutland  t;.  Bagshaw,  14  Q.  B.  891,  this  passage  was  oit«i 
with  approbation,  and  the  doctrine  of  a  '^conditional  admission" 
recognised  and  acted  upon. 
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dvanced,  and,  perhaps,  shown  how  much  more.  But  where 
consists  of  several  material  allegations,  one  of  which  is 
ied  and  found  for  the  plaintiffs  there  is  an  end  of  the  plea 
her ;  and  the  defendant  can  take  no  advantage  of  that  part 
was  not  traversed.  The  defendant  sustains  no  injury ;  for 
pleaded  that  which  is  false^  viz.,  the  payment.  If  in  truth 
rnly  was  advanced,  he  should  have  so  pleaded,  adding  a 
at  into  Court  of  the  amount  due ;  and  then  the  plaintiff 
have  heen  obliged,  either  to  take  the  sum  paid  in,  with 
In  discharge  of  the  action,  or  to  have  replied  that  more 
e,  at  the  peril  of  having  a  verdict  against  him  if  he  failed 
'e  it." ' 

).  Fourthly  f  the  omitting  to  traverse  a  material  allegation  so 

lits  it,  that  Hie  party  who  thus  pleads  over  cannot  disprove  it. 

bre,  where,  in  trover  for  bales  of  silk,  the  defendant  pleaded 

was  factor  of  the  plaintiflGs,  and  as  such,  before  and  at  the 

the  pledge  mentioned  in  the  plea,  was  intrusted  by  them 

ad  was  in  possession  of  dock-warrants  relating  to  the  bales  ; 

delivered  the  dock-warrants  to  the  defendant,  and  pledged 

m  the  bales,  as  security  for  a  loan  which  the  defendant  then 

3d  to  him  on  the  faith  of  the  said  dock- warrants ;  and  that 

3ndant  had  no  notice  that  the  factor  was  not  the  actual 

it  was  held  that  the  plaintiffs,  by  simply  traversing  the 

on  that  the  defendant  advanced  the  money  on  the  faith  of 

3k-warrants,  were  debarred  from  proving  that  the  dock- 

ts  were  not  deposited  at  the  time  of  the  advance,  and  were 

fact;  then  in  existence.'    The  same  point  was  ruled  in 

V.  James,  which  has  been  already  noticed  on  another 

That  case  was  an    action  on  a  bond,  to    which  the 

int  pleaded  that  an  usurious  agreement  had  been  entered 

tween  the  plaintiff  and  himself,  and  that  the  bond  had  been 

Q  consideration,  among  other  things,  of  the  said  agreement. 

plication  traversed  this  last  fact  only,  and  the  Courts  of 

s  Bench  and  Exchequer  both  held,  that,  on  these  pleadings, 


.  B.  816.     See  also  Boileau  v.  Butlin,  2  Ex.  K.  681,  per  Parke,  B. 

izi  V.  Stewart,  4  M.  <te  Gr.  296.  ^  Ante,  §  746. 

X  X  2 
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the  plaintiff  was  not  at  liberty  to  prove  that  the  agreement  was 
in  reality  not  usurious,  that  fact  not  having  been  put  in  issue. 
So,  where,  to  an  action  of  trespass  quare  clausum  fregit,  the 
defendant  pleaded  that  A.,  being  seised  in  fee,  granted  a  right  of 
way  by  a  lost  deed,  and  the  plaintiff  replied  that  A.  did  not  grant 
modo  et  formft ;  the  latter  was  not  allowed  to  show  that  A.  was  not 
seised  in  fee,  for  the  purpose  of  rebutting  the  presumption  of  the 
grant.'  The  case  of  Bidley  v.  Tindall'  is  not  inconsistent  with 
these  authorities.  There  the  defendant  pleaded  to  an  action  of 
assumpsit,  that  he  had  paid,  and  the  plaintiff  had  accepted,  certain 
moneys  in  full  satisfaction ;  and  though  the  plaintiff  merely  tra* 
versed  the  acceptance  in  satisfaction,  he  was  permitted  to  dispute 
the  payment.  This  ruling  was  clearly  correct;  for  as,  unless  the 
money  were  accepted,  it  would  be,  not  ^payment,  but  a  Under  only, 
the  payment  in  satisfaction,  and  the  acceptance  in  satisfaction, 
were  one  and  the  same  act,  and,  as  such,  a  traverse  of  the  one  was 
a  traverse  of  both.* 

§  754.  Fifthly,  when  a  party  relies  on  several  counts  or  pleas, 
his  opponent  can  never  use  one  of  them  as  evidence  to  estaiUsh 
his  case  on  another  issue. ^  For  instance,  if  not  guilty  and  a  justi- 
fication be  pleaded  to  a  declaration  in  trespass,  the  admission 
of  the  trespass  in  the  justification  will  not  entitle  the  plaintiff 
to  a  verdict  on  the  plea  of  not  guilty;  because,  whatever  issues 
are  joined  upon  any  counts  or  pleas,  are  to  be  tried  by  the  jury 
distinctly  from  each  other.'  So  strict  is  this  rule,  that  a  special 
plea,  held  bad  on   demurrer,   cannot  be  read  by  the  plaintiff 


^  Carter  v,  James,  13  M.  <k  W.  145,  146,  text  and  note. 

'  Cowlishaw  r.  Cheslyn,  1  Cr.  <k  Jer.  48  ;  confirmed  in  Oooke  v.  Blake, 
1  Ex.  R  220,  240. 

'  7  A  <fe  E.  134. 

^  Per  Tindal^  C.  J.,  in  Bonzi  v.  Stewart,  4  M.  <k  Gr.  329>  830. 

•  Ejiight  V.  MDouall,  12  A.  <S?  E.  438,  442,  per  Patteaon,  J.  As  to 
when  it  may  be  used  in  aggravation  or  mitigation  of  damages,  see  ante, 
§  818.  See  also  Hyde  v.  Watts,  12  M.  &  W.  254,  as  to  when  the  defects 
in  one  pleading  may  be  cured  by  admissions  contained  in  the  pleadings  of 
the  adverse  party. 

'  Gould  V.  Oliver,  2  M.  <fe  Gr.  284,  per  !nndal|  C.  J.  ;  Harington  v. 
Maomorris,  5  Tauni  228  ;  1  Marsh.  33,  H.  C. 
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\  trial  of  the  general  issue,  as  a  direct  admission  by  the 
lant  of  the  statements  therein  contained,  though  the  jury  be 
oned  to  assess  the  damages  on  the  demurrer,  as  well  as  to 
e  cause  on  the  general  issue;*  neither  can  the  defendant, 

similar  circumstances,  advert  to  the  plea,  and  use  the 
Ter  as  an  indirect  admission  by  the  plaintiff  of  the  facts 

in  such  plea.'  So,  where  a  declaration  contained  two 
dstent  counts,  on  the  second  of  which  the  defendant  paid 
/  into  court,  which  the  plaintiff  accepted,  it  was  held  that 
30unt,  and  the  proceedings  thereon,  could  not  be  read  to  the 
y  the  defendant  as  evidence  to  negative  an  allegation  in  the 
count.'  It  was  contended,  in  that  case,  that  taking  the 
jT  out  of  court  in  satisfaction  of  the  matter  in  the  second 
,  was  an  act  of  the  plaintiff  apparent  on  the  record,  of  which 
efendant  was  entitied  to  avail  himself.  But  the  answer 
by  the  Court  was,  that  this  part  of  the  pleading  was  not 
:  the  jury.' 

i5.  One  exception  to  this  rule  appears  to  be  recognised, 
a  verdict  has  been  found  on  an  immaterial  issue,  and  the 
is  subsequentiy  called  upon  by  the  one  side  to  enter  up 
lent  non  obstante  veredicto,  and  by  the  other  to  grant  a  re- 
^r.  Here,  the  Court  will  examine  the  whole  record;  and  ijf  it 
rs  tiiereby  tiiat  the  defendant,  besides  raising  tiie  immaterial 
on  which  the  question  arises,  has  pleaded  other  material 
rs  which  have  been  disposed  of  on  proper  issues,  and  found 
e  plaintiff,  it  will  award  to  the  plaintiff  judgment  non  obstante 
icto,  the  reasons  for  a  repleader  ceasing.^    Neither  will  the 

U.   _UM  ■  JH,!^,!     J     ■       M        I  ■   ■        ■      I  II  H.I_H_  ^_l  .ML  IIIIM-|«  lllll  IM  m         -  J'l  1  T-|-    TM^       ^  ^M     ■   W^,   ■— ^ |_^_^_^^^ 

rmin  t^  Crucifix,  5  C.  <fe  P.  98,  per  Lord  Lyndhurst ;  Montgomery  t^. 
dson,  id.  247,  per  Lord  Tenterden. 
gram  v,  Lawson,  2  M.  &  Bob.  253,  per  Maule,  J. 
Duld  V,  OUver,  2  M.  <fc  Gr.  208  ;  2  Scott,  N.  R  241,  S.  C. 
.,  2  M.  &  Gr.  234.     But  see  Boyle  ».  Webster,  17  Q.  K  960. 
egelen  v.  MitcheU,  7  M,  «fe  W.  612,  622  ;  1  DowL  JST.  a  110,  a  C.  ; 
ling  Plummer  t;.  Lee,  2  M.  &  W.  495,  as  to  this  point.      See  also 
ume  V,  Bowman,  9  Bing.  532,  542,  543  ;  2  M.  <fc  Scott,  700,  713, 
Couling  V.  Coxe,  6  Com.  B.  703,  720,  721  ;  Crossfield  v.  Morrison, 
.  B.  286,  309  ;  6  DowL  &  L.  608,  620,  S.  0.  ;  Duke  of  Rutland  v. 
kw,  14  Q.  B.  869.     See  post,  §  757. 
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effect  of  this  exception  be  neutralised,  even  though  the  good  pleas 
do  not  severally  or  collectively  confess  or  traverse  aU  the  material 
facts  alleged  in  the  declaration ;  for  as  a  repleader  is  never  granted 
except  where  complete  justice  cannot  be  done  without  it,  the 
Court  will  not  interfere  in  this  manner  on  behalf  of  the  defendant, 
where  he  has  already,  by  raising  one  or  more  correct  issues,  each 
of  which  would  decide  the  action,  enjoyed  all  the  advantages  which 
either  justice  or  reason  demands.'  If,  indeed,  the  plea  or  repli- 
cation, traversing  an  immaterial  allegation,  stands  alone  on  the 
record ;  ^  or  if,  as  was  the  case  in  Gwynne  v.  Bumell,  a  good  plea 
has  been  pleaded  in  conjunction  with  others,  but  in  consequence 
of  the  rejoinder  departmg  there&om,  and  raising  an  immaterial 
issue,  the  matter  involved  in  such  plea  has  never  been  tried  at  all ; 
in  either  of  such  cases  a  repleader  will  still  be  awarded;'  unless, 
perhaps,  where  the  immaterial  issue  is  found  against  the  party 
who  made  the  first  fault  in  pleading.^ 

§  756.  Sixthly,  in  conformity  with  the  rule  that  an  admission 
in  one  plea  cannot  be  prayed  in  aid  of  another,  because  the  jury 
must  separately  determine  the  merits  of  each  issue,  a  new  asHgn- 
ment  does  not  admit  the  truth  of  those  matters  stated  in  the  plea 
which  it  does  not  pretend  to  traverse ;  for,  although  a  distinction 
for  some  purposes  may  very  properly  be  drawn  between  collateral 
and  continuous  pleading,  and  it  may  perhaps  be  contended  with 
truth  that  a  new  assignment,  to  a  certain  extent,  falls  within  the 
latter  class,  yet  it  is  obvious  that  the  plaintiff,  by  adopting  this 
course  of  pleading,  intends  to  waive  all  inquiry  respecting  the  hda 
stated  in  the  plea,  as  not  applying  to  the  tme  cause  of  action. 
The  effect,  therefore,  of  a  new  assignment  is  not  strictly  to  admit 
the  truth  of  these  facts,  but  to  withdraw  them  entirely  from  con- 

^  Qwynne  v,  Bumell,  6  Bing.  N,  d  532,  533,  per  Parke,  B.  ;  Goodboine 
V.  Bowman,  9  Bing.  542,  543,  per  Tindal,  C.  J.  ;  compare  also  the  com- 
ments of  other  judges  on  Goodbume  v*  Bowman,  as  reported  in  Gwynne  r. 
BumeU,  6  Bing.  N.  C.  472,  481,  509,  518,  520. 

«  Plummer  v.  Lee,  2  M.  &  W.  495  ;  Negelen  v.  MitcheU,  7  M.  <k  W. 
622  ;  Gordon  v.  Ellis,  2  Dowl.  &  L.  308,  318. 

^  6  Bing.  N.  C.  532—534,  per  Parke,  B.  ;  567,  568,  per  Loid  Brougham. 

*  Kempe  v.  Crews,  1  Lord  Baynu  167,  explained  in  Gordon  v.  SUu,  3 
Dowl  &  L.  318,  319,  per  Tindal,  C.  J. 
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deration,  as  forming  any  part  of  the  subject-matter  of  the  action, 
id  thus,  on  the  one  hand,  to  prevent  the  plaintiff  from  complaining 
'  them,  and,  on  the  other,  to  preclude  the  defendant  from  relying 
1  them  in  support  of  the  issue  raised  on  the  new  assigimient. 
hey  are,  in  point  of  fact,  to  be  regarded  as  if  they  were  struck 
it  of  the  record,  and  the  true  grounds  of  complaint  are  to  be 
ught  in  the  explanation  of  the  declaration  which  the  new 
signment  contains.'  For  some  purposes,  indeed,  the  matters 
ited  in  the  plea,  and  not  disputed  by  the  new  assignment,  will 
1  noticed  by  the  Court;  as,  for  instance,  if  to  an  action  for 
sault  the  defendant  justifies,  and  the  plaintiff  new  assigns 
other  assault  on  a  different  occasion,  the  latter  must  either 
ove  both  assaults,  or  at  least  show  that  the  one  of  which  he 
mplains  in  his  new  assignment  is  substantially  different  from 
at  alleged  in  the  plea ;  and  so,  if  in  an  action  of  trespass  quare 
lusum  fregit  a  justification  is  pleaded  under  a  right  of  way,  and 
xespass  extra  viam  is  new  assigned,  the  plaintiff  must  prove  at 
3  trial  that  such  last-named  trespass  was  in  fact  committed ;  but 
both  these  cases  the  proof  is  required,  not  so  much  on  account 
any  admission  assumed  to  have  been  made  by  the  plaintiff,  as 
cause  it  directly  establishes  the  issue  which  has  been  raised  by 
3  new  assignment. 

^  757.  Seventhly^  although  for  the  purpose  of  trial  before  the 
7,  everything,  which  is  not  denied  in  the  particular  issue 
ming  the  subject  of  inquiry,  is  admitted,  at  least  to  the  qualified 
tent  stated  above,"*  yet  this  rule  does  not  apply  to  cases  where, 
)  issue  found  being  immaterial,  the  Court  have  to  determine 
ether  they  will  grant  a  repleader,  or  will  allow  the  plaintiff  to 
^r  up  judgment  non  obstante  veredicto,  or  the  defendant  to 
est  the  judgment.^    Here  a  distinction  prevails  between  an 

Norman  u.  Wescombe,  2  M.  &  W.  349,  360,  361  ;  Dand  v.  Kingscote, 
f.  <fe  W.  197,  per  Parke,  B.  ;  Brancker  r.  Molyneux,  1  M.  ifc  Gr.  710  ; 
cott,  N.  R.  553,  S.  C.  ;  Stephens  on  PL  261. 

Darby  v.  Smith,  2  M.  <b  Rob.  184,  per  Lord  Abinger  ;  Oakley  v. 
is,  16  East,  86,  per  Lord  Ellenborough.  See  Bolton  v.  Sherman,  2  M. 
V^.  399,  per  Parke,  B.  ;  Alston  v.  Mills,  9  A.  «fe  E.  248  ;  1  P.  &  D.  197, 
).  ;  RobertsOTi  v.  Gantlett,  16  M.  <te  W.  289.  *  Ante,  §  750. 

Gwynne  v.  Bumell,  6  Bing.  N.  0.  479,  per  Coleridge,  J.  ;  505,  506, 
Patteaon,  J.     See  ante,  §  755. 
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express  admission  or  a  pleading  in  confession  and  avoidance  on 
the  one  hand,  and  an  implied  admission  from  traversing  other 
facts  on  the  other,  the  latter  not  being  regarded  by  the  Court  in 
the  light  of  an  admission  at  all/  Thus,  it  has  been  held  by  the 
House  of  Lords,  in  the  case  of  Gwynne  v.  Bumell,"  that  judgment 
non  obstante  veredicto  can  be  awarded  only  on  a  pleading  by  the 
defendant  in  confession  and  avoidance,  and  not  on  an  implied 
confession  in  a  rejoinder  of  that  part  of  a  replication  which  it 
does  not  answer ;  and  this  seems  to  lead  to  the  conclusion,  that 
judgment  for  the  plaintiff  cannot  be  arrested  on  the  ground  that 
the  traverse  of  a  part  of  a  plea  contains  an  implied  confession  of 
the  residue.  The  proper  course  seems  to  be,  in  both  cases,  to 
award  a  repleader.' 

§  758.  The  question  as  to  how  far  the  particulars  of  the 
plaintiff's  demand  or  of  the  defendant's  set-off  can  be  relied  upon 
as  admissions  made  by  the  parties  respectively  delivering  them, 
has  been  discussed  on  more  than  one  occasion,  but  it  seems  to  be 
now  determined,  that,  unless  the  particulars  contain  an  express 
admission  of  a  cross  demand,  in  which  case  they  will  be  regarded 
as  proof  of  an  agreement  to  admit  such  cross  demand,^  they  will 
not  be  considered  in  the  light  of  admissions  at  all,  but  simply  as 
statements  explaining,  and,  it  may  be,  limiting,  the  claim  made  in 
the  declaration  or  plea.'  If  particulars,  of  set-off  be  not  delivered 
in  accordance  with  a  judge's  order,  and  such  order  contain,  as  it 
usually  does,  a  clause  precluding  the  defendant  from  proving  his 


^  Per  Parke,  B.,  in  Atkinson  v.  Davies,  11  M.  tS;  W.  240,  242,  eiplain- 
ing  Gwynne  v,  Bumell. 

2  6  Bing.  N.  C.  463  ;  1  Scott,  N.  R.  711,  S.  C. 

3  Atkmson  v,  Davies,  11  M.  <Sr  W.  236,  242,  where  the  Court  explains 
and  adopts  the  rule  of  law  laid  down  in  Gwynne  v,  BumelL  These  cases 
overrule  the  dictum  of  the  Court  of  Common  Pleas,  as  reported  in  Band  v. 
Vaughan,  1  Bing.  N.  C.  769  ;  1  Scott,  670,  S.  C.  See  also  Pitts  or  Witts 
V,  Polehampton,  3  Salk.  305  ;  1  Lord  Baym.  391,  S.  C.  ;  Plummer  v.  Lee» 
2  M.  <te  W.  495 ;  5  Dowl.  755,  S.  C.  ;  Gordon  v.  Ellis,  2  DowL  ^e  L.  308, 
318,  319. 

^  Bymer  v.  Cook,  M.  <k  M.  86,  note  ;  as  explained  by  Parke,  R,  in 
Burkitt  V.  Blanshard,  3  Ex.  B.  92. 

*  Burkitt  V,  Blanshard,  3  Ex.  B.  89.  See  ante,  §  262  ;  Backmastar  f. 
Meiklejohn,  8  Ex.  R  634. 
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t-off  in  the  event  of  non-delivery,  any  evidence  of  his  counter 
aim  will  be  inadmissible  at  the  trial.* 

§  759.  The  rule  in  eqvity  with  respect  to  admismna  in  pleading 
somewhat  different  from  that  at  common  law.  It  is  true  that, 
lere  a  defendant,  in  his  answer  to  a  bill,  admits  the  existence  and 
ntents  of  a  document,  the  plaintiff  may  use  such  admission  for 
e  purposes  of  the  suit,  without  producing  the  document  as 
idence  at  the  hearing.^  Still,  a  demurrer  is  regarded  by  courts 
equity  as  simply  raising  the  question  of  law,  without  any 
mission  of  the  truth  of  the  allegations  contained  in  the  bill, — 
that  if  the  demurrer  be  overruled,  an  answer  may  still  be  put 
; '  and  a  plea  is  merely  a  statement  of  circumstances  sufficient 
show,  that,  supposing  the  facts  charged  to  be  true,  the  defendant 
not  bound  to  answer.  It  follows  from  this  state  of  the  law,  that 
a  future  action  between  the  same  parties,  neither  the  demurrer 
:  plea  can  be  received  in  evidence,  as  amounting  to  an  admission 
tJie  facts  charged  in  the  bill.'^ 

760.  Having  now  discussed  the  general  rules  by  which  admis* 
IS  in  pleading  are  governed,  and  having,  in  a  preceding 
pter,*  examined  at  some  length  what  points  are  put  in  issue, 
[  what  are  admitted,  by  particular  pleas,  it  remains  only  to 
ice,  in  connexion  with  this  subject,  the  effect  of  paying  money 
>  courts  of  tendering  compensation,  and  of  pleading  in  abate* 
tt.  Payment  of  money  into  court, — ^which,  except  in  actions 
light  against  magistrates,^  must  now  be  pleaded  in  all  cases, 

may  be  pleaded  either  to  the  whole  or  to  part  only  of  the 
ntiff 's  claim, — ^may  be  made,  as  of  course,  in  the  case  of  a 
;Ie  defendant,  and  by  leave  of  the  Court  or  a  judge,  in  the  case 

Ibbett  V,  Leaver,  16  M.  <fc  W.  770 ;  Young  v,  Geiger,  6  Com.  B.  652. 
M^Gowan  v.  Smith,  26  L.  J.,  CL,  8,  per  Kindersley,  V.  C.  ;  Lett  v. 
is,  4  Sim.  607. 
Ab  to  when  a  party  may  plead  and  demur  to  the  same  pleading  at  the 

time  at  common  law,  see  15  <b  16  Vict.,  c.  76,  §  80. 
Pomkins  v,  Ashby,  M.  &  M.  32,  per  Abbott,  C.  J.      See  ante,  §  668, 

the  rule  rejecting  such  verbal  admissions  as  are  not  put  in  issue  by  the 
inga.  *  Part  ii.,  Chap,  ii,  §§  240—297. 

LI  <fc  12  Vict.,  c.  44,  §  11,  cited  ante,  §297,  n.  5. 


682  ADMISSION   BY  PAYING  MONEY  INTO  COURT.  [PABT  H. 

of  one  or  more  of  several  defendants,  in  all  personal  actions,  except 
actions  of  detinue,*  actions  on  bonds,'  or  actions  for  assault  and 
battery,  false  imprisonment,  libel,  slander,  malicious  arrest  or 
prosecution,  or  debauching  of  the  plaintiff's  daughter  or  servant' 
Amends  may  also  be  paid  into  court  in  some  of  the  cases 
above  excepted,  under  the  provisions  of  particular  statutes. 
For  instance,  in  an  action  for  a  libel  contained  in  any  public 
newspaper  or  other  periodical  publication,  the  defendant  may 
plead  that  the  libel  was  inserted  without  actual  malice,  and 
without  gross  negligence,  and  that  at  the  earliest  opportunity 
he  had  published,  or,  in  some  cases,  had  offered  to  publish, 
an  ample  apology.  This  statutable  plea  must  then  terminate 
with  an  allegation  of  the  payment  of  money  into  court  by  way 
of  amends,  for  otherwise  the  plaintiff  may  treat  it  as  a  mere 
nullity;^  and  as  the  plea  is  regarded  as  an  admission  of  the 
cause  of  action,  it  cannot  be  pleaded  along  with  the  general  issue 
to  the  same  part  of  the  declaration.^  Many  other  statutes 
authorise  pleas  of  payment  of  money  into  court,  when  actions  are 
brought  against  persons  for  acts  done  by  them,  either  in  execution 
of  their  offices,  or  in  pursuance  or  under  the  authority  of  Acts  of 
Parliament;^  and  among  these  may  be  mentioned  the  Act  passed 
in  1848  for  the  protection  of  justices.^ 

§  761.  The  salutary  effect  of  these  regulations  has  been  much 
impaired ;  first,  by  not  extending  them  to  all  personal  actions ; 
and  next,  by  allowing  payment  of  money  into  court  to  be  regarded 
in  some  cases  as  an  admission  of  the  cause  of  action.  It  is  very 
true  that  in  actions  on  contract,  when  money  is  paid  into  court 
upon  the  general  indebitatus  counts,  the  payment  amounts  only  to 
an  admission  that  the  defendant  is  liable,  in  respect  of  some  one 

1  Allan  V.  Dunn,  26  L.  J.,  Ex.,  185.    See  Croasfield  v.  Such,  8  Ex.  R.  159. 
3  Bp.   of  London  v,  M^Niel,   9  Ex.   R.   490  ;   England  v.   Watson,*  9 
M.  &  W.  333. 

*  15  <k  16  Vict,  a  76,  §§  70— -73.  As  to  the  law  in  Ireland,  see  16  ^ 
17  Vict,  c.  113,  §§  75—78. 

*  6  <fc  7  Vict,  c.  96,  §  2,  and  8  <fc  9  Vict.,  c.  75,  §  2,  as  to  England  ;  and 
B  &;  9  Vict,  c.  75,  §§  1  and  2,  as  to  Ireland. 

'  O'Brien  t;.  Clement,  15  M.  &  W.  435.  ^  See  ante,  §§  293—297. 

Ml  (b  12  Vict,  0.  44,  §  11,  cited  ante,  §  297,  n.  5. 
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r  more  contracts  or  causes  of  action  stated  in  the  general  counts, 
)  the  extent  of  the  sum  so  paid  in ;  and  the  plaintiff  cannot  apply 
lat  admission  to  any  particular  contract  he  may  please  to  select, 
ly  more  than  the  defendant.*  If,  therefore,  the  plaintiff  seeks 
)  recover  any  damages  or  debt  beyond  the  sum  paid  into  court, 
3  must  prove  not  only  that  a  larger  sum  was  due,  but  also  the 
dstence  of  the  contract  on  which  he  relies,'  as  well  as  his 
parate  right  to  sue  on  that  contract ;  *  and  if  the  action  be 
'ought  against  two  or  more  defendants,  he  must  further  show 
eir  joint  liability.^  Neither  can  he  avail  himself  of  his  bill  of 
Lrticulars,  in  order  to  see  on  what  ground  the  payment  was 
Eide,  because  the  declaration  must  exist  independently  of  the 
rticulars,  and  must  be  taken  to  have  some  meaning  as  well 
fore  particulars  are  delivered  as  afterwards.'  Much  less  can 
e  joint  payment  of  money  into  court  by  two  defendants  under 
3  indebitatus  counts  be  treated  as  an  acknowledgment  of  their 
rtnership,  as  alleged  in  a  special  count.* 

)  762.  If,  however,  the  plaintiff  declares  upon  a  special  contract, 


Archer  v,  English,  1  M,  &  Gt,  876,  per  Tindal,  C.  J.  ;  Kingham  v, 
bins,  5  M.  &  W.  94,  102,  per  Alderson,  B.  ;  Stapleton  v.  Nowell,  6  M. 
v.  9,  11,  per  id  ;  Perren  ».  Monmouthshire  KaiL  Co.,  11  Com.  B.  862, 
Jervis,  C.  J.  ;  Seaton  v.  Benedict,  5  Bing.  28  ;  Steavenson  v,  Corpora- 
i  of  Berwick,  1  Q.  B.  154 ;  4  P.  &  D.  546,  S.  C.  ;  Elgar  v.  Watson,  C. 
iaish.  494. 

Archer  v,  English,  1  M.  <fe  Gr.  876,  per  Tindal,  C.  J.  ;  KingTi^m  v, 
tins,  5  M.  &  W.  99 — 101,  per  Parke,  B.,  overroling  dicta  thrown  out 
himself  and  littledale,  J.,  in  Meager  v.  Smith,  4  B.  <b  Ad.  673 ; 
r.  <fe  M.  449,  S.  C:  See  also  Goff  t;.  Harris,  5  M.  ik  Gr.  677,  per 
dne,  J. 

Kingham  r.  Robins,  5  M.  <b  W.  100,  per  Parke,  B. ;  7  DowL  352,  S.  C.  ; 
ruling  Walker  v.  Rawson,  1  M.  <fe  Bob.  250,  per  Tindal,  C.  J. 
Archer  v.  English,  1  M.  &  Gr.  873  ;  2  Scott,  N.  R  156,  S.  C,  and 
9  DowL  21,  S.  C,  nom.  Archer  v.  Walker  ;  Stapleton  v.  Nowell,  6  M. 
T,  9  ;  S  DowL  196,  S.  C,  overruling  Ravenscroft  v.  Wise,  1  C.  M.  <fe 
03  ;  2  DowL  676  ;  5  Tyr.  741,  S.  C. 

Kingham  v.  Robins,  5  M.  ik  W.  100,  per  Parke,  B.,  explaining  and 
rming  Meager  v.  Smith,  4  B.  iS:  Ad.  673  ;  1  N.  <k  M.  449,  S.  C.  See 
Russell  V.  Bell,  10  M.  <fe  W.  349,  per  Lord  Abinger,  362,  353,  per 
rson,  B.,  ;  Goff  v.  Harris,  5  M.  <fe  Gr.  673. 

ZJharles  v.  Branker,  12  M.  &  W.  743,  confirming  Kingham  v.  Robins^ 
>tapleton  Vi  NowelL 
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and  the  defendant  meets  the  special  count  by  paying  money  into 
coortj  such  money  will  still  be  regarded  as  a  conclusive  acknow- 
ledgment of  the  contract  set  forth  in  the  declaration.'  The 
technical  reason  on  which  this  rule  rests  is,  that  as  the  plea, 
which  necessarily  accompanies  the  payment,  states  distinctly  that 
the  sum  brought  into  court  "  is  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  herein  pleaded  to/' '  the  payment 
must  be  considered  in  the  light  of  an  admission  that  something  is 
due  from  the  defendant  to  the  plaintiff,  and,  consequently,  it  must 
at  the  same  time  admit  that  the  contract  was  made,  by  which 
alone  anything  can  be  due."*  The  defendant,  therefore,  who  has 
so  pleaded,  cannot  object  to  the  jurisdiction  of  the  Gourt,^  or  set 
up  the  non-performance  by  the  plaintiff  of  a  condition  precedent,^ 
or  urge  that  the  action  has  been  brought  too  soon,*  or  deny  the 
plaintiff's  claim  to  the  character  in  which  he  sues,'  or  move  to 
arrest  the  judgment  on  account  of  the  insufficiency  of  the  declara- 
tion,' or  contend  that  the  agreement  is  not  in  writing,  and  signed 
in  accordance  with  the  Statute  of  Frauds,*  or  rely  on  the  insuffi- 
ciency of  the  stamp,'"*  or  insist  on  the  plaintiff  producing  the 
attesting  witness,"  or  plead  other  pleas  denying  or  justifying  the 
same  cause  of  action,"  unless  he  be  permitted  to  do  so  by  some 
particular  statute,  or  give  evidence,  in  mitigation  of  damages,  of 
facts  which  would  bar  the  plaintiff's  recovery ; "  as,  for  instance, 

>  TTinghftm  V,  Eobins,  5  M.  <fe  W.  99,  per  Parke,  B.  ;  Archer  v.  English, 
1  M.  &  Gr.  876,  878  ;  Lyster  v.  Odlmn,  1  Ir.  Law  R,  N.  S.,  52. 

«  See  form  given  in  15  <b  16  Vict.,  c.  76,  §  71. 

'  Stapleton  v,  Nowell,  6  M.  &W,  11,  per  Alderson,  B.  ;  Perren  r.  Mon- 
mouthshire Rail  Co.,  11  Com.  B.  863,  per  Jervis,  C.  J.  See  Thompson  v, 
Jackson,  1  M.  <Ss  Gr.  244,  per  Tindal,  C.  J. 

*  Miller  v,  Williams,  5  fiip.  22,  per  Lord  Ellenboroagh. 

'  Harrison  v,  Douglas,  3  A.  <Sr  E.  396,  402.  *  Id.  40a 

'  Lipscombe  v.  Holmes,  2  Camp.  442,  per  Lord  Ellenborongh. 
"  Wright  V.   Goddard,  8  A.  <fe  E.  144,  148,  150.     Bnt  see  Tronaon  v. 
Dent,  8  Moo.  P.  C.  R  433. 

*  Middleton  v.  Brewer,  Pea.  R  15,  per  Lord  Kenyon. 

*"  Israel  «.  Benjamin,  3  Camp.  40,  per  Lord  Ellenborongh,  confinned 
afterwards  by  the  full  Court 

"  Randall  v.  Lynch,  2  Camp.  357,  per  Lord  Ellenborough. 

^'  Thompson  v.  Jackson,  1  M  dr  Gr.  242 ;  Gales  v.  Ld.  Holland,  7  K  4: 
B.  336.     See  O'Brien  v.  Clement,  15  M.  <Se  W.  435,  cited  ante,  §  760. 

"  Bobinson  v.  Harman,  1  Ex.  R  850. 
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;he  action  be  brought  for  discharging  the  plaintiff  from  service, 
!  defendant,  who  has  paid  money  into  court,  cannot,  in  miti- 
ion  of  damages,  justify  the  discharge  on  the  ground  of  the 
intiff's  misconduct* 

i  763.  In  applying  the  above  rule  to  particular  cases,  strict 
3ntion  must  be  paid  to  the  two  following  points.  First,  pay- 
tit  of  money  into  court  admits  the  special  contract  set  out  in 
declaration,  onljf  to  that  extent  to  which  the  plaintiff  is  bound 
wove  it;  for  it  would  be  obviously  unjust  if  the  admission  were 
ie  the  defendant  when  the  plaintiff  would  be  loose.  For  instance, 
CJooper  V.  Blick,'  the  plaintiff  declared  upon  a  contract  by  the 
indants  to  employ  him,  to  wit,  in  the  ccq^acity  of  editor  of  a 
spaper,  at  a  certain  salary,  to  wit,  at  the  rate  of  400Z.  per 
um.  The  defendants  paid  money  into  court,  and  by  so  doing 
3  held  to  have  admitted  the  capacity  in  which  the  plaintiff  had 
iged  to  serve  them,  but  not  the  amount  of  salary  which  they 
agreed  to  pay  him.  Both  averments  were  laid  under  vide- 
;s ;  but  the  Court  applying  the  true  test,  namely,  what  must 
plaintiff  have  proved,  had  non  assumpsit  been  pleaded,  decided 
the  former  averment  was  material,  and  the  latter  immaterial, 
liscussing  the  effect  of  the  videlicet,  Mr.  Justice  Fatteson 
rved,  that  it  could  not  make  that  immaterial,  which  was  in  its 
re  material,  though  its  omission  might  render  that  material 
h  would  otherwise  not  be  so ;  and  he  illustrated  these  pro- 
ions  by  pointing  out,  that  a  videlicet  could  not  make  the 
in  a  bill  of  exchange  immaterial,  because  that  was  matter  of 
riptioti,  but  its  omission  in  the  declaration  before  him  would 
'bound  the  plaintiff  to  the  precise  rate  of  salary  stated,  and 
idmission  of  the  defendants  by  payment  into  court  would 
have  bound  them  in  the  same  manner.' 

r64.   The  other  point  deserving  attention  is  perhaps  only 

peck  V.  PhiUips,  6  M.  <fe  W.  279  ;  7  Dowl.  470,  S.  0. 
Q.  B.  915 ;  2  G.  &  D.  296,  S.  C. 

Q.  B.  918,  924.  See  Guardians  of  Banbury  Union  i^.  Bobmson,  4 
919  ;  Nash  v.  Brown,  6  Com.  6.  584  ;  6  DowL  ^.  L.  829,  a  C.  ; 
ker  V.  Harrold,  11  Q.  B.  171,  172  ;  and  Harris  v.  Phillips,  10 
B.  650. 
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another  mode  of  stating  the  proposition  just  adverted  to.     It  is 
this : — ^that  although  payment  into  court  admits  the  entire  con- 
tract declared  on,  as  also  the  specific  breach  in  respect  of  which 
the  payment  is  made,  it  does  not  admit  any  damages  on  that 
breach  beyond  the  sum  paid  in,  still  less  does  it  admit  any  other 
breach  to  which  the  payment  does  not  apply.     Thus,  payment  of 
money  into  court  upon  a  count  on  a  valued  policy  of  insurance, 
which  states  a  total  loss  by  capture,  admits  the  contract  and  the 
capture,  but  not  the  total  loss,  and  the  plaintiff,  therefore,  must 
still  prove  that  he  has  suffered  damage  from  the  capture  beyond 
the  sum  paid.*    So,  where  the  declaration,  after  stating  that  the 
defendant  and  another  were  indebted  to  the  plaintiff  in  a  certain 
sum,  to  wit,  250L,  but  that  the  debt  was  barred  by  the  Statute  of 
Limitations,  averred  that  the  defendant  afterwards,  and  within 
six  years  from  the  commencement  of  the  suit,  signed  a  written 
promise  to  pay  his  proportion  of  the  debt,  which  proportion 
amounted  to  a  certain  sum,  to  wit,  a  moiety  of  the  debt,  and  then 
assigned  non-payment  as  a  breach,  it  was  held  that  the  defendant, 
by  paying  10^.  into  court,  admitted  the  contract  and  breach,  but 
disputed  the  amount  due.'    Again,  although  payment  into  court 
in  an  action  upon  a  bill  or  a  promissory  note  admits  the  instru- 
ment, and  also,  prim&  facie,  admits  the  precise  sum  to  be  due 
upon  it,'  yet  if  the  instrument  be  payable  by  instalments,  such 
payment  admits  only  that  the  sum  paid  was  due  upon  the  bill  or 
note,  and  does  not  preclude  the  defendant  from  pleading  the 
Statute  of  Limitations  as  to  any  further  sum ;  *  nor,  in  short,  is 
the  defendant,  by  so  paying,  debarred  from  taking  any  other 
objection,  in  order  to  limit  the  operation  of  the  contract  declared 
on,  and  to  prevent  the  plaintiff  from  recovering  more  than  the 
actual  amount  paid.^ 

§  765.  Li  actions  on  tort,  the  effect  of  payment  of  money  into 

^  Racker  v.  Palsgrave,  1  Camp.  557,  per  Sir  James  ManAfield  ;  1  Taunt. 
419,  a  C.  ;  Everth  v.  Bell,  7  Taunt.  450. 

^  Lechmere  v.  Fletcher,  1  Or.  <fe  Mee.  623,  627,  per  Bayley,  J.  ;  3  Tyr. 
450,  S.  C.  '  Tattershall  v.  Parkinaon,  16  M.  &  W.  762,  760. 

*  Eeid  V,  Dickons,  5  B.  <S?  Ad.  499  ;  recognised  by  Patteeon,  J.,  in 
Shearwood  v.  Hay,  5  A.  «fc  E.  390.  *  Cox  v.  Parry,  1  T.  R  464. 
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art  has  varied  from  time  to  time  in  a  maimer,  and  to  an  extent, 
it  is  little  creditable  to  owe  superior  courts  of  justice.  Formerly, 
was  supposed  by  the  profession  that  by  such  payment  the 
fendant  admitted  the  cause  of  action  sued  for.'  A  contrary 
inion  next  prevailed ; '  and  this  was  followed  by  a  state  of 
ngs  during  the  existence  of  which  no  lawyer  could  predicate 
at  the  next  decision  of  the  judges  would  be.  The  Court  of 
een's  Bench  ruled  one  way,*  the  Court  of  Common  Fleas  ruled 
)ther;^  and  the  learned  Barons  of  the  Exchequer,  in  their 
dety  to  be  right,  ruled  both  ways/  At  last,  in  1852,  Chief 
tice  Jervis  undertook  the  task  of  reconciling  these  irrecon- 
able  decisions,  and  in  an  elaborate  judgment  he  laid  down  the 
as  follows : — "  Upon  a  review  of  the  authorities,  we  think 
i  where^  in  an  action  of  tort,  the  declaration  is  general  and 
pecific,  the  payment  of  money  into  court,  although  it  admits  a 
36  of  action,  does  not  admit  the  cause  of  action  sued  for  ;  and 
.  the  plaintiff  must  give  evidence  of  the  cause  of  actioa  sued 
before  he  can  have  larger  damages  than  the  amount  paid  into 
*t.  On  the  other  hand,  if  the  declaration  is  specific,  so  that 
ling  would  be  due  to  the  plaintiff  from  the  defendant,  unless 
defendant  admitted  the  particular  claim  made  by  the  declara- 
,  we  think  that  the  payment  of  money  into  court  admits  the 
e  of  action  sued  for,  and  so  stated  in  the  declaration.  If  the 
ch  is  single,  and  the  damages  entire,  then,  of  course,  it 
mes,  under  such  circumstances,  a  mere  question  of  damages ; 
if  the  damages  may  be  compounded  of  several  things, — ^for 
nee,  as  in  the  case  of  Story  v.  Finnis,  of  the  number  and 
3  of  the  goods  taken, — ^then,  although  the  payment  of  money 

• — ■ ■ — ■* • ■ ■^— 

'erren  v.  Momnouthshire  BaiL  Co.,  11  Com.  B.  863,  per  Jervis,  C.  J. 
d.,  per  id.  '  Leyland  t^.  Tancred,  16  Q.  B.  664. 

chr^ger  v.  Garden,  11  Com.  B.  851. 

tory  V.  Fiimifl,  6  Ex.  R  123  ;  2  L.  M.  &  P.  198,  S.  C.  ;  Knight  v. 
^n,  7  Ex.  R  407,  409.  In  Perren  v,  Monmouthshire  Bail  Co.,  11 
B.  681,  Jervis,  C.  J.,  thus  expressed  himself: — ''The  question  is, 
oee  payment  into  court  operate  in  an  action  on  tort ;  there  is  a  case  in 
cchequer  each  way,  a  case  in  the  Queen's  Bench  one  way,  and  another 
)  Common  Pleas  the  other  way ;"  and  then  with  pardonable  self- 
vcenoy  he  added,  ''  but  this  latter  is  reoondleable  upon  the  doctrine  of 
jy.'' 
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into  court  may,  from  the  form  of  declaration^  admit  the  particular 
cause  of  action  sued  for,  still  it  may  be  necessary  to  prove  the 
cause  of  action  with  a  view  to  the  damages ;  because,  although 
the  defendant  would  thus  admit  that  he  broke  a  particular  pound, 
he  would  not  admit  that,  as  the  result  of  that  particular  breaking, 
he  rescued  all  the  goods  in  respect  of  which  damages  were 
claimed."  * 

§  766.  The  service  of  a  summons  to  show  cause  why  one  or 
more  of  several  defendants'  should  not  be  permitted  to  pay  a 
certain  sum  into  court,  will,  as  against  the  party  or  parties 
obtaining  the  summons,  be  some  evidence  of  liability  to  the 
amount  specified,  though,  unless  it  be  followed  up  by  a  corre- 
sponding plea  of  payment,  it  will  by  no  means  be  conclusive.' 
The  rules  stated  above  as  governing  the  effect  by  way  of  admis- 
sion which  is  produced  by  paying  money  into  court,  apply  equally 
to  the  plea  of  tender*  and  it  is  therefore  unnecessary  to  repeat 
them  here  with  particular  reference  to  that  plea. 

§  767.  The  question  how  far  a  plea  in  abatement*  admits  the 
defendant's  liability  is  not  very  distinctly  settled,  but  the  better 
opinion  is,  that  when  such  plea  is  not  supported  by  proof,  the  case 
remains  the  same  as  if  the  defendant  had  suffered  judgment  to  go 
by  default;*  that  is,  if  the  action  be  one  wherein  the  judgment  is 
final,  it  admits  the  debt,  but  if  the  judgment  be  interlocutoryy  it 
merely  admits  a  liability  to  nominal  damages.  In  this  last  class 
of  cases,  therefore,  the  plaintiff  must  still  prove  the  amount  of  his 
demand ;  ^  and  if  this  arises  from  any  contract  which  he  has  made 


*  Perren  v,  Monmouthshire  BaiL  Co.,  11  Com.  B.  865,  866* 

*  See  ante,  §  760. 

'  Lawson  v.  Mangles,  2  M.  &  Bob.  427,  per  Parke,  B.  ;  Williamaom  v. 
Henley,  6  Bing.  805,  per  Tindal,  C.  J. 

^  Edan  v.  Dudfield,  1  Q.  B.  304,  per  Lord  Denman ;  Oox  v.  Brmin,  3 
Tatint.  95  ;  Middleton  v.  Brewer,  Pea.  B.  15  ;  Bulwer  v.  Home,  1  K.  & 
M.  117  ;  Jewell  v,  WyaU,  1  W.  W.  <b  H.  47  ;  Willis  v.  Langridge,  2  Hat. 
<b  W.  250  ;  Bobinson  v.  Ward,  8  Q.  B.  920. 

*  See  3  dr  4  Will  4,  a  42,  §§  8,  9,  and  10. 

*  Pasmore  v.  Bousfield,  1  Stark.  R  298,  per  Lord  EUenboroufi^ 

^  Weleker  V.  Le  Pelletier,  1  Camp.  481 ;  Morris  «.  Lotan,  1 M.  ^  Rob.  233. 
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I  a  joint-stock  company  or  other  firm,  he  must  also,  in  order 
•ecover  substantial  damages,  show  by  independent  evidence 
the  defendant  is  a  shareholder  or  co-partner  therein ;  unless 
fact  is  alleged  in  the  declaration,  and  therefore  stands 
itted  on  the  record ; '  or,  unless  the  defendant  himself,  while 
savouring  to  support  his  plea,  has  treated  the  partnership  as  a 
:er  not  in  dispute.'  It  remains  only  to  add,  that  when  a 
ndant  pleads  generally  the  non-joinder  of  other  parties  as 
efendants,  such  plea  is  not  divisible,  but  if  it  fails  in  part,  it 
I;  fail  altogether.  Thus,  where,  on  a  plea  of  abatement  to  an 
n  for  work  done,  the  plaintiff  proved  that  work  was  done  to 
amount  of  61.  for  the  defendant  alone,  and  to  the  further 
mt  of  6{.  for  the  defendant  jointly  with  the  other  persons 
ioned  in  the  plea,  the  Court  held  that  the  plaintiff  was 
led  to  a  verdict  for  the  whole  112.,  and  that  in  order  to 
le  the  defendant  to  avail  himself  of  his  plea  in  abatement, 
lould  have  limited  its  application  to  the  particular  items  for 

I  he  was  jointly  liable  with  others.' 

68.*  When  judicial  admissions— by  which  are  meant  admis- 
entered  into  in  the  due  course  of  legal  proceedings — have 
nuule  through  inadvertence  or  mistake,  the  Court,  in  its  dis« 
n,  will  relieve  the  party  from  the  consequences  of  his  error, 
dering  a  repleader,  or  by  permitting  an  amendment,  or  by 
urging  the  case  stated,  or  the  rule,  or  the  agreement,  if 
in  court.'     Agreements,  too,  made  out  of  court  between 

e  per  Pollock,  C,  B.,  and  Rolfe,  B.,  in  Crellin  v.  Calvert,  14  M.  <b 

19,  and  per  Rolfe,  B.,  in  id.  22. 
(llin  V,  Calvert,  14  M.  <b  W.  11.  In  that  case  the  Court  was 
,  as  to  whether  the  course  pursued  by  the  defendant  at  the  trial 
;ed  to  a  waiver  of  proof  of  his  liability  as  a  shareholder  in  a  joint- 
»ank.  Pollock,  C.  B.,  and  Piatt,  B.,  holding  the  affirmative,  and 
B.,  the  negative. 

II  V.  White,  6  Bing.  N.  C.  26,  overruling  Colson  v.  Selby,  1  Esp.  452. 
"Ey.f  §  206,  nearly  verbatim. 

^on  flatetur,  qui  errat,  nisi  jus  ignoravit."  Big.  lib.  42,  tit  2,  L  2. 
ro  per  errorem  fuerit  facta  ipsa  confessio,  (sdl.  ab  advocato,)  clienti 
im  est,  errore  probate,  usque  ad  senteutiam  revocare."  Mascard. 
at.  Tol.  1,  qu»st.  7,  n.  63  ;  id.  n.  19,  20,  21,  22  ;  id.  voL  1, 
48,  per  tot. 

Y  T 


690  ADMISSIONS  ACTED  UPON  BY  OTHERS.  [PART  n. 

attorneys,  conceming  the  course  of  proceedings  in  court,  are,  in 
effect,  equally  under  the  Court's  control,  by  means  of  its  coendve 
power  over  the  attorney  in  all  matters  relating  to  professional 
character  and  conduct.  But,  in  all  these  cases,  the  pariy  will  be 
held  to  his  admission,  unless  it  clearly  appear  that  he  has  acted 
through  mistake.* 

§  769.*  Every  admission,  which  has  been  made  with  the  intention 
of  being  acted  upon,  and  which  has  been  ctcted  upon  by  another 
person,  is  conclusive  against  the  party  making  it,  in  all  cases 
between  him  and  the  individual  whose  conduct  he  has  thus 
influenced.  It  is  of  no  importance,  whether  such  admission  be 
made  in  express  language  to  the  person  who  acts  upon  it,  or  be 
implied  from  the  general  conduct  of  the  party  making  it ;  for,  in 
the  latter  case,  the  implied  declaration  will  be  considered  as  hav- 
ing been  addressed  to  every  one  in  particular,  who  may  have  had 
occasion  to  act  upon  it ;  and  the  rule  of  law  is  clear,  that,  where 
one  by  his  words  or  conduct  wUfuUy  causes  another  to  beliere  in 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time.'  Indeed,  the  principle  may 
be  laid  down  still  more  broadly,  as  precluding  any  party,  who 
negligently  or  culpably  stands  by,  and  allows  another  to  contract 
on  the  faith  and  understanding  of  a  fact  which  he  can  contradict, 
from  disputing  that  fact  in  an  action  against  the  person,  whom  he 
has  himself  assisted  in  deceiving.^     In  such  case  the  party  is 


^  See  Pearse  v.  Grove,  3  Atk.  623,  per  Lord  Hardwicke  ;  Amb.  65,  S.  C 
The  Eoman  Law  was  administered  in  the  same  spirit.  "  Si  is,  com  qoo 
Lege  Aquilia  agitur,  confessus  est  servum  ocddisse,  licet  non  oooiderit^  a 
tamen  ocoisus  sit  homo,  ex  confesso  tenetur."  Dig.  lib.  42,  tit  2,  L  4  ;  id. 
1.  6.  See  also  Yan  Leeuwen's  Oomm.  B.  Y.  oh.  21 ;  Everhardi  ConoO.  155, 
n.  3.     ^'OonfesstLs  pro  judicato  est."     Dig.  lib.  42,  tit.  2,  L  1. 

2  Gr.  Ev.,  §  207,  in  part. 

'  Per  Lord  Denman,  in  Pickard  v.  Sears,  6  A.  &  E.  474  ;  reoognised  by 
Wood,  Y.  0.,  in  Att.-Gen.  v.  Stephens,  1  Kay  &  J.  748,  749. 

**  Per  Lord  Denman,  in  Gregg  v.  Wells,  10  A.  dr  R  98  ;  recognised  by 
Parke,  B.,  in  Harrison  v.  Wright,  13  M.  <fe  W.  820  ;  Strong  «.  lakworth, 
Deane,  Yerm.  R.  366. 
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fcopped,  ou  grounds  of  public  policy  and  good  faith,  from  repu- 
iting  his  own  representations.' 

§  770.  In  the  case  of  Freeman  v.  Cooke,'  Lord  Wensleydale, 
tile  explaining  this  rule,  pointedly  observed : — "  By  the  term 
ilfolly/  we  must  understand,  if  not  that  the  party  repre- 
its  that  to  be  true  which  he  knows  to  be  untrue,  at  least  that 
means  his  representation  to  be  acted  upon,  and  that  it  is 
ed  upon  accordingly ;  and  if,  whatever  a  man's  real  intention 
y  be,  he  so  conducts  himself  that  a  reasonable  man  would  take 
representation  to  be  true,  and  believe  that  it  was  meant  that 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party 
king  the  representation  would  be  equally  precluded  from  con- 
ing its  truth ;  and  conduct  by  negligence  or  omission,  where 
re  is  a  duly  cast  upon  a  person  by  usage  of  trade  or  otherwise 
disclose  the  truth,  may  often  have  the  same  effect ; — as,  for 
ance,  a  retiring  partner  omitting  to  inform  his  customers  of  the 
,  in  the  usual  mode,  that  the  continuing  partners  were  no  longer 
lorised  to  act  as  his  agents,  is  bound  by  all  contracts  made  by 
n  with  third  persons  on  the  faith  of  their  being  so  authorised.'' ' 

771.  A  similar  doctrine  prevails  in  courts  of  equity ;  and  it  is 
e  recognised  as  a  well-established  rule,  that  if  a  party,  having 
icret  equity,  chooses  to  stand  by  and  permit  the  apparent 
er  to  deal  with  others  as  if  he  were  the  absolute  owner,  he 
1  not  be  permitted  to  assert  such  secret  equity  against  a  title 
ded  on  such  apparent  ownership.^    Many  decisions  have  been 


5ee  ante,  §  76.  =  2  Ex.  R.  663  ;  6  Dowl.  <fe  L.  190,  S.  C. 

yee  also  Howard  v.  Hudson,  2  E.  &  6.  1.  Lord  Campbell  there 
ves  :  *^  The  party  setting  up  such  a  bar  to  the  reception  of  the  truth 
show,  both  that  there  was  a  wilful  intent  to  make  him  act  on  the  faith 
3  representation,  and  that  he  did  so  act ;"  and  Crompton,  J.,  adds : 
I  rule  takes  in  all  the  important  commercial  cases  in  which  a  represen- 
i  is  made,  not  wilfully  in  any  bad  sense  of  the  word,  not  malo  animo, 
o  far  wilfully  that  the  party  making  the  representation  on  which  the 
acts  means  it  to  be  acted  upon  in  that  way.  That  is  the  true 
on."  See  further  on  this  subject,  Foster  v.  Mentor  life  Assurance 
(  £.  <&  B.  48. 
langles  v.  Dixon,  1  M.  <fe  Gord.   446,   per  Lord  Oottenham,  C.  ;  1 

k  T.  550,  S.  0. 

yt2 
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founded  upon  this  principle,  but  the  case  of  the  Duke  of  Beaufort 
V.  Neald^  will  sufficiently  serve  to  illustrate  it.  There,  the  Duke 
had  signed  and  put  into  the  hands  of  his  agent  an  authority  to 
consent  to  any  exchanges  under  an  inclosure  Act,  but  had  directed 
him  not  to  act  upon  this  authority  excepting  under  certain  circum- 
stances. The  agent,  in  breach  of  his  private  instructions,  having 
produced  the  authority  and  agreed  to  an  exchange  not  under  the 
stipulated  circumstances,  the  Duke  repudiated  the  agreement,  but 
the  House  of  Lords  held  that  he  was  clearly  bound  thereby.  The 
Court  of  Chancery  has  also  acted  upon  this  doctrine  on  several 
occasions,  where  negociations  have  been  entered  into  preparatory 
to  marriage ;  and  the  abstract  rule  deducible  from  the  authorities 
is,  that,  whenever  a  representation'  of  some  fact,  as  contradistin- 
guished from  a  mere  representation  of  intention*  has  been  made 
by  one  party  for  the  purpose  of  influencing  the  conduct  of  another, 
and  has  been  acted'  upon  by  the  latter,  this  will,  in  general,  be 
sufficient  to  entitle  him  to  the  assistance  of  a  court  of  equity  for 
the  purpose  of  realising  such  representation.^ 

§  772."  The  rule,  at  common  law,  is  familiarly  illustrated  by  the 
case  of  a  man  cohabiting  with  a  woman,  and  treating  her  in  the 

^  12  01.  <k  Fin.  249.  See  also  Graham  v.  Birkenhead  Bail  Co.,  2  M.  <b 
Gord.  146  ;  2  Hall  «fc  T.  450,  S.  C.  ;  Kent  v.  Jackson,  14  Beav.  384,  per 
Romilly,  M.  R. 

'  Lord  Cranworth  is  said  to  have  held  that  the  rule  does  not  apply 
unless  there  be  misrepresentation.  Sed  qu.  See  Money  r.  Jorden,  15 
Beav.  372,  387,  note  ;  Pulsford  v,  Richards,  17  Beav.  94,  95. 

^  Jorden  v.  Money,  5  H.  of  L.  Gas.  185,  per  Lord  Cranworth,  Ch.,  and 
Lord  Brougham,  in  Dom.  Proc.,  Lord  St.  Leonards  diss.,  overruling  a 
decision  of  Romilly,  M.  R. ,  in  Money  v,  Jorden,  15  Beav.  372. 

*  Hammersley  v.  Baron  de  Biel,  12  CL  <b  Fin.  45,  62,  n.,  per  Lord 
Cottenham,  88,  per  Lord  Campbell ;  Neville  v.  Wilkinson,  1  Bro.  C.  C. 
543  ;  Montefiori  v.  Montefiori,  1  W.  BL  363  ;  Gale  v.  Lindo,  1  Yem.  475  ; 
Jorden  v.  Money,  5  H.  of  L.  Gas.  185  ;  Money  v.  Jozden,  15  Beav.  372  ; 
Button  V,  RoBsiter,  7  De  Gex,  M.  &  Gord.  9  ;  Polsfoid  v,  Richazds,  17 
Beav.  87,  94,  per  Romilly,  M.  R.  ;  Hodgson  v.  Hutchenson,  5  Yin.  Ahr. 
522  ;  Cookes  v.  Mascall,  2  Yem.  200  ;  Wankford  v.  Fotherl^,  id.  323  ; 
Luders  v,  Anstey,  4  Yes.  501.  See  Wright  v.  Snowe,  2  De  Gex  ^  8m. 
321  ;  Maunsell  v.  White,  4  H.  of  L.  Gas.  1039  ;  Bold  v.  Hutchinaon,  24 
L.  J.,  Ch.,  285,  per  Romilly,  M.  R  ;  20  Beav.  250,  S.  C.  ;  5  De  Gex,  M. 
<fc  Gord.  558,  S.  C,  on  appeal  »  Gr.  Ev.,  §  207,  in  part 
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ace  of  the  world  as  his  wife^  when  in  fact  he  is  not  married  to  her. 
lere,  though  he  thereby  acquires  no  rights  against  others,  yet 
[ley  may  against  him ;  and  therefore^  if  the  mistress  be  supplied 
ith  goods  during  such  cohabitation,  and  the  reputed  husband  be 
led  for  them,  he  will  not  be  permitted  to  disprove  or  deny  the 
larriage.'  So,  if  the  lands  of  such  woman  be  taken  in  execution 
ir  her  reputed  husband's  debt,  as  his  own  freehold  in  her  right, 
3  will  be  estopped,  by  the  relation  de  facto  of  husband  and  wife, 
om  saying  that  he  held  them  as  her  servant.*  Neither  will  a 
aman,  who  has  solenmly  declared  that  she  was  married  to  a 
irticular  man,  and  whose  goods  are  thus  admitted  to  belong  to 
ir  husband  in  her  right,  be  allowed,  on  his  bankruptcy,  to  deny 
e  marriage,  and  to  lay  claim  to  the  goods  as  her  sole  property.' 
it  a  woman  really  married  is,  from  some  strange  caprice  in  the 
V,  excluded  from  the  operation  of  this  rule ;  and,  therefore,  if 

action  be  brought  against  her  as  a  feme  sole,  she  may  dis- 
arge  herself  from  all  liability  by  pleading  and  proving  that  at 
)  time  of  the  contract  she  was  a  married  woman,  although  the 
dntiff  can  show  beyond  dispute,  not  only  that  she  had  held 
rself  out  to  the  world  as  a  single  woman,  but  that  she  had 
iberately  declared  to  himself  that  she  was  unmarried,  and  that 
had  supplied  her  with  goods,  and  had  sued  her  afterwards,  on 

faith  of  such  statement.^ 

773.*  Where  a  person  knowingly  permits  his  name  to  be  used 
me  of  the  partners  in  a  trading  firm,  or  an  existing  joint-stock 
ipany,  under  such  circumstances  of  publicity  as  to  satisfy 
jury  that  a  stranger  knew  of  it,  and  believed  him  to  be  a 
;ner,  he  is  liable  to  such  stranger  in  all  transactions,  in  which 
latter  engaged  and  gave  credit  upon  the  faith  of  his  being 
1  partner."    So,  although  the  mere  fact  of  a  person  agreeing 

Watson  v.  Threlkeld,  2  Esp.  637,  per  Lord  Kenyon  ;  Eobinson  v. 
m,  1  Camp.  245,  per  Lord  Ellenborough  ;  Monro  v.  De  Chemant,  4 
).  216,  per  id.  '  DivoU  v,  Leadbetter,  4  Pick.  220. 

Viace  17.  Cadell,  1  Oowp.  233,  per  Lord  Mansfield;  recognised  by 
ee,  J.,  in  Batthews  r.  Qalindo,  4  Bing.  613. 

SJeniflter  v.  Lady  E.  Thynne,  Easter  T.  1847,  Q.  B.,  per  Coleridge,  J., 

Cannam  v.  Farmer,  3  Ex.  R  698.  *  Gr.  Ev.,  §  207,  in  part. 

'er  Parke,  J.,  in  Dickinson  v.  Valpy,  10  B.  &  0.  128,  140,  141  ;    6 
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to  become  a  member  of  the  provisional  committee  of  an  intended 
railway  company,  or  even  the  fact  of  such  person  authorising  his 
name  to  be  published  in  a  prospectus,  which  contains  nothing 
more  than  the  names  of  the  provisioDal  committee-men,  will  not 
render  him  liable  for  contracts  made  by  the  other  members  or  by 
the  solicitor,  for  the  purpose  of  promoting  the  objects  in  view ; 
because  such  an  intended  association  does  not  amount  to  a  part- 
nership,  as  it  constitutes  no  agreement  to  share  in  profit  and 
loss ;  ^ — still,  if  evidence  be  forthcoming  that  such  person  has  acted 
with  relation  to  the  proposed  scheme,  as  by  attending  meetings, 
giving  directions,  and  the  like,  it  will  be  for  the  jury  to  determine* 
whether  he  has  not  thereby  authorised  the  managing  committee, 
or  the  other  members  of  the  provisional  committee,  or  the  solicitor 
or  secretary  of  the  intended  company,  to  pledge  his  credit  for  the 
necessary  and  ordinary  expenses  to  be  incurred  in  forming  the 
company ;  and  if  they  decide  this  question  in  the  affirmative,  they 
may  then  give  a  verdict  against  him,  if  they  further  find  that  the 
work  was  done,  and  the  credit  given,  on  the  faith  of  his  being 
liable.'  On  the  same  principle,  if  a  man,  by  holding  out  false 
colours,  induces  a  railway  company  to  register  him  as  a  proprietor 
of  shares,  and,  subsequently,  to  bring  an  action  against  him  for 
calls  on  such  shares,  he  will  be  precluded  firom  disputing  the 
validity  of  the  transfer  to  him,   or  from  otherwise  denying  his 

M.  <fe  Ry.  126,  S.  C.  ;  Wood  v,  Duke  of  Argyle,  6  M.  <fe  Gr.  932,  per 
Cresswell,  J.  ;  Harrison  v,  Heathom,  6  M.  <S^  Gr.  81,  133,  134,  p» 
Tindal,  C.  J.  ;  Fox  v.  Clifton,  6  Bing.  776,  794,  per  Tindal,  C.  J.  See 
also  KeU  v.  Nainby,  10  B.  <tr  C.  20  ;  Guidon  v,  Eobeon,  2  Camp.  302,  per 
Lord  EUenborougk 

*  B«ynell  v.  Lewis,  and  Wild  v.  Hopkins,  16  M.  <fc  W.  617.  See  Ex 
parte  Cottle,  2  M.  <b  Gord.  186  ;  2  Hall  <fe  T.  382,  S.  C.  ;  Ex  parte 
Koberts,  2  M.  <&  Gord.  192  ;  2  Hall  &  T.  391,  a  C.  ;  NorziB  v.  Cottle,  2 
H.  of  L.  Cas.  647  ;  Hutton  v.  Upfill,  id.  674  ;  Bright  v,  Hutton,  is  Hntton 
V,  Bright,  3  H.  of  L.  Cas.  341  ;  M^Swan  v.  Campbell,  2  Maoq.  Se.  Gas.  H. 
of  L.  499. 

3  Williams  v.  Pigott,  2  Ex.  R  201  ;  Bright  v.  Hutton,  ^  Hvtton  f. 
Bright,  3  H.  of  L.  Cas.  341. 

'  BeyneU  v.  Lewis,  and  Wyld  v.  Hopkins,  16  M.  &  W.  617  ;  Lake  f. 
Duke  of  Argyle,  6  Q.  B.  477.  See  Higgins  v,  Hopkins,  3  Ex.  R.  163 ; 
Bumside  v,  Dayrell,  id.  224  ;  Bailey  v,  Maoaulay,  13  Q.  B.  816  ;  Bennie 
V.  Clarke,  6  Ex.  R.  292 ;  Rennie  v.  Wynn,  4  Ex.  B.  691 ;  Ex  parU 
Besley,  2  M.  ds  Gord.  176. 
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racier  as  a  shareholder/  So,  also,  a  person  who  has  assumed 
ct  as  a  sworn  broker  of  the  city  of  London,  cannot,  as  against 
irty  who  has  employed  him,  protect  himself  from  a  discovery 
lis  dealings  with  such  party,  on  the  ground  that  his  answer 
expose  him  to  penalties  for  having  acted  as  a  broker  without 
g  duly  quahfied.* 

74.  Again,  if  a  party  has  taken  advantage  of^  or  voluntarily 
1  under,  the  bankrupt  or  insolvent  laws,  he  shall  not  be 
itted,  as  against  parties  to  the  proceedings,  to  deny  their 
arity.'  So,  the  grantee  of  an  annuity,  whose  duty  it  is  to 
the  memorial  properly  enrolled,  cannot  take  advantage  of  his 
leglect,  and  set  up  the  want  of  enrolment  against  the  grantor, 
igh  the  statute  relating  to  annuities  *  declares  that  in  case  of 
orolment  the  deeds  shall  be  void  to  all  intents  and  purposes.^ 
a  man  by  his  receipt  acknowledges  that  he  has  received 
'  from  an  agent  on  account  of  his  principal,  and  thereby 
its  the  agent  with  the  principal  to  that  amount,  such 
;  is  conclusive  as  to  payment  by  the  agent.^  Therefore,  the 
acknowledgment  in  a  policy  of  insurance  of  the  receipt  of 
im  from  the  assured  is  conclusive  of  the  fact  as  between 
lerwriters  and  the  assured,  although  not  as  between  the 
Titers  and  the  broker.'  So,  if  a  person  having  a  right  to 
te  permit  or  encourage  a  purchaser  to  buy  it  of  another, 

field  <fc  Manchester  Rail  Co.  v.  Woodcock,  7  M.  <fe  W.  674,  582, 
eltenham  &  Gt.  Western  Union  BaiL  Co.  v,  Daniel,  2  Q.  B.  281, 
1  re  North  of  Eng.  Joint  Stock  Bank  Co.,  ex  parte  Straffon's 
22  L.  J.,  Ch.,   194,   202,   203  ;    Taylor  v,  Hughes,   2  Jones  & 

Qson  V.  Kitohin,  21  Beav.  365  ;   25  L.  J.,  Ch.,  441,  S.  C,  before 

Green  v.  Weaver,  1  Sim.  404. 

V,  Howe,  6  Esp.  20 ;  Clarke  v.  Clarke,  id.  61 ;  Crouldie  v.  Qua- 
unp.  381  ;  Watson  v.  Wace,  5  B.  &  C.  153,  explained  in  Heane 

9  B.  iSi?  O.  586,  587  ;  Mercer  v.  Wise,  3  Esp.  219  ;  Harmar  v. 
Taunt.  677  ;  Flower  v,  Herbert,  2  Ves.  Sen.  326.  See  ante, 
42.  *  53  Geo.  3,  c.  141,  §  2. 

n  V.  Camroux,  2  Ex.  B.  487  ;  affirme<l  in  Ex.  Ch.,  4  Ex.  B.  17. 
Ev.  956.      See  Bice  v.  Bice,  2  Drew.  73. 

£v.  956  ;  Dalzell  v.  Mair,  1  Camp.  532,  per  Lord  Ellenborough  ; 
ie  V.  Pigou,  4  Tauni  246  ;  Anderson  i;.  Thornton,  8  Ex.  B« 
\'irke,  B. 
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the  purchaser  shall,  in  equity  at  least,  hold  it  against  the  person 
who  has  the  right ;  *  and  precisely,  the  same  doctrine  applies  at 
common  law  to  personal  property.'  Trespass,  also,  is  not  main- 
tainable against  a  sheriff's  officer,  who  executes  process  against  a 
man  by  a  wrong  name,  either  by  taking  his  person,  or  seizing  his 
goods,  if  before  the  process  be  sued  out,  he  is  asked  his  name, 
and  gives  such  wrong  one  ;^  and  if  a  party,  who  has  entered  into 
a  bond  by  a  wrong  name,  is  sued  in  that  name»  he  cannot,  as  it 
seems,  cause  the  declaration  to  be  amended  at  the  cost  of  the 
plaintiff,^  and  probably  he  would  be  estopped  from  denying  that 
the  name  in  which  he  was  sued  was  his  real  name.'  So,  if  a 
party  owing  a  debt  not  exceeding  20!.,  were  to  mislead  his 
creditor  by  telling  him  that  he  dwelt  and  carried  on  his  business 
within  the  jurisdiction  of  some  county  court,  within  whose  juris- 
diction the  cause  of  action  did  not  arise,  it  would  seem  that,  in 
the  event  of  an  action  being  brought  in  one  of  the  superior  courts, 
he  could  not  deprive  the  plaintiff  of  costs,  on  the  ground  that  the 
plaint  should  have  been  entered  in  the  county  court.*  Again,  in  the 
case  of  a  compulsory  reference  under  the  Common  Iiaw  Procedure 

»  3  Sugden  Ven.  <fe  Pur.  428,  lOth  ed.  ;  and  id.  611,  13th  ed.  ;  re- 
cognised  by  the  Court  in  Sandys  v,  Hodgson,  10  A.  <S?  K  476.  See  I>oe  v. 
Groves,  10  Q.  B.  486,  as  to  how  far  this  doctrine  applies  at  common  law. 

2  Pickard  «.  Sears,  6  A.  &  E.  469  ;  Gregg  t.  Wells,  10  A.  &  E.  90 ;  2 
P.  t  D.  296,  S.  C.  ;  Coles  v.  Bank  of  England,  10  A.  <b  E.  437  ;  2  P.  & 
D.  621,  S.  C. 

^  As  to  a  ca.  sa.,  see  Morgans  v.  Bridges,  1  B.  &  A.  650,  651,  and  Mag- 
nay  V.  Fisher,  5  M.  <b  Gr.  778,  787  ;  6  Scott,  N.  R  588,  &  C.  The« 
cases  appear  to  overrule  Coote  v.  Leighworth,  Sir  Fra.  Moore,  557,  and  a 
dictum  of  Lord  Hale  in  Thurbane  et  aL,  Hardres,  323  ;  but  see  Freeman  r. 
Cooke,  18  L.  J.  Ex.,  115,  where  Parke,  B.,  intimated  that  it  had  always 
been  the  opinion  of  the  profession  that  Coote  v,  Leighworth  was  law.  See 
also  Dimston  v.  Paterson,  26  L.  J.,  C.  P.,  267.  As  to  a  fi.  fa.,  see  Price  v, 
Harwood,  3  Camp.  108,  per  Lord  Ellenborough  ;  cited  and  recognifled  by 
Cresswell,  J.,  in  Fisher  v.  Magnay,  5  M.  4p  Gr.  787.  See  also  Beeves  f. 
Slater,  7  B.  <fe  C.  486. 

*  Hyckman  v,  Shotbolt,  3  Dyer,  279,  b.,  cited  5  M.  &  Gr.  788,  h.  ;  3  * 
4  Will  4,  c.  42,  §  11. 

*  R  r.  Wooldale,  6  Q.  B.  566,  per  Wightman,  J.,  citing  Maby  v.  Shep- 
herd, Cro.  Jac.  640,  and  Hyckman  r.  Shotbolt,  3  Dyer,  279,  b.  See  abo 
WiUiams  v,  Bryant,  5  M.  <k  W.  447. 

^  See  Robinson  i?.  Searson,  6  M.  <fe  Gr.  762  ;  Jefferies  t.  Watts,  1  X.  R. 
153  ;  9  &  10  Vict.,  c  95,  §§  58,  128,  129. 
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ct,  1854,  when  the'  award  was  not  made  within  three  months^ 
it  both  parties  had,  after  the  lapse  of  that  period,  continued  to 
tend  before  the  arbitrator  without  raising  any  objection  to  his 
risdiction,  it  was  held  that  the  losing  party  was  estopped  from 
leging  that  the  time  had  not  been  enlarged,  either  by  the  Court, 
by  the  written  consent  of  the  parties/  On  the  same  principle, 
lere  a  judge  had  tried  a  cause  without  the  intervention  of  a 
ry.  both  parties  assenting  to  his  jurisdiction,  and  appearing 
fore  him,  the  unsuccessful  party  was  not  allowed  afterwards  to 
ject  that  no  written  consent  had  been  drawn  up  in  accordance 
th  the  requirements  of  the  statute.' 

§  775.  If  the  members  of  an  incorporated  company  allow  an 
omey  to  appear  for  them  as  defendants,  and  he  consents  to  a 
ierence,  they  cannot,  after  the  award  is  made,  object  to  the 
bmission^  on  the  ground  that  the  attorney  had  no  authority 
der  seal  to  defend  or  refer  the  cause.*  Where,  too,  the  order  of 
udge  was  bad  as  a  proceeding  under  the  interpleader  Act,^  for 
nt  of  a  statement  of  consent  upon  its  face,  it  was  nevertheless 
Id  to  be  conclusive  upon  the  parties,  who  by  their  conduct  had 
reed  to  submit  the  matter  in  dispute  to  the  decision  of  the 
Ige.*  So  although  a  breach  of  covenant  can  in  no  case  be 
tified  by  a  parol  licence  to  break  it,*  a  forfeiture  occasioned 
it  may  be  sometimes  waived  by  the  conduct  of  the  covenantee, 
us,  where  a  covenant  to  insure  on  the  tenant's  part  was 
dified  by  an  option  given  to  the  landlord  to  insure  if  the 
ant  made  default,  and  to  add  the  premiums  to  his  rent;  it 
}  held,  in  ejectment  for  a  forfeiture  for  not  insuring,  that  the 
endant  might  defeat  the  action,  by  proving  that  the  landlord 
I  represented  to  him  that  he  had  exercised  the  power,  and  had 


Tyorman  v.  Smith,  25  L.  J.,  Q.  B.,  369  ;  6  E.  ifc  B.  719,  S.  C.  ;  17  <k 
Vict,  c.  125,  §§3<fel5. 

Andrewes  v.  Elliott,  5  E.  <b  B.  502  ;   S.  C,  6  R  cfc  B.  338,  Ex.  Ch.  ; 
fe  18  Vict.,  c.  125,  §  1. 

Faviell  r.  East.  Count.  Rail.  Co.,  2  Ex.  R.  344  ;  6  DowL  <kL.  54, S.  C. 
1  «fe  2  WiU.  4,  c.  58.     See  1  Vict.,  c.  45,  §  2. 
Harrison  t?.  Wright,  13  M.  <b  W.  816. 
Doe  t'.  Gladwin,  6  Q.  B.  953^  962;  West  v.  Blakeway,  2M.  <bGr.  729. 
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himself  duly  insured  the  premises.*  So  also,  a  tenant,  who  has 
paid  rent,  and  acted  as  such,  is  not  permitted,  as  stated  more 
fully  in  another  place,'  to  set  up  a  superior  title  of  a  third  person 
against  his  lessor,  in  bar  of  an  ejectment  brought  by  him ;  for  he 
derived  the  possession  from  him  as  tenant,  and  shall  not  be 
allowed  to  repudiate  the  relation. 

§  776.  This  doctrine  is  also  appUed  to  the  relation  of  bailor  and 
bailee,  and  to  that  of  principal  and  agent ;  the  rule  of  law  being 
clear  that  bailees  or  agents  cannot  be  permitted  to  dispute  the 
respective  titles  of  their  bailors  or  principals.'  If,  therefore,  a 
warehouseman,  wharfinger,  banker,  attorney,  agent,  or  other  de- 
positary of  goods  or  moneys,  has  once  acknowledged  the  title  of  a 
person  as  his  bailor  or  principal,  and  has  agreed  to  hold  the  goods 
or  moneys  subject  to  his  order,  or  to  sell  the  goods  and  to  account 
for  the  proceeds,  he  will  be  estopped  from  setting  up  the  title  of 
a  third  person  to  the  same  goods  or  moneys,  or  from  otherwise 
defeating  the  rights  of  his  bailor  or  principal,  against  his  own 
manifest  obligations  to  him.^  An  exception,  however,  will  be 
allowed,  where  the  bailor  or  principal  has  obtained  the  goods 
fraudulently  or  tortiously  from  the  third  person,'  provided  the 


^  Doe  V.  Sutton,  9  C.  <b  P.  706  ;  explained  by  Patteson,  J.,  in  Boe  t. 
Gladwin,  6  Q.  B.  962,  963  ;  Doe  r.  Rowe,  Ry.  <fc  M.  343  ;  2  0.  &  P.  246, 
S.  0.     See  ante,  §§  729—732. 

-  Ante,  §§  88—90. 

'  Dixon  tJ.  Hamond,  2  B.  <fe  A.  310,  313,  per  Abbott,  0.  J.  ;  CoDett «. 
Hubbard,  2  CJoop.  0.  P.  R.  94,  99  ;  Zulueta  v.  Vinent^  1  De  Gex,  M.  ^ 
Gord.  315  ;  Story  on  Agency,  §  217 ;  Phillips  v.  Hall,  8  Wend.  610 
Drown  v.  Smith,  3  New  Hamp.  299  ;  Eastman  v.  Tuttle,  1  Cowen,  248 
M*Neil  V.  Philip,  M*Cord  R.  392  ;  Chapman  «.  Searle,  3  Pick.  38,  44 
Jewett  V,  Tony,  11  Mass.  219 ;    Lyman  v.  Lyman,  id.  317  ;  Stcwy  on 

Baihn.  §  102. 

*  Gosling  V,  Bimie,  7  Bing.  339  ;  5  M.  <b  P.  160,  S.  C.  ;  Stonaid  «. 
Donkin,  2  Camp.  344,  per  Lord  Ellenborough  ;  Harman  v,  AndexBcm,  id. 
243,  per  id.  ;  Hawes  u.  Watson,  2  B.  <fe  C.  540  ;  4  D.  ^  R  22,  S.  a  ; 
Dixon  V.  Hamond,  2  B.  &  A.  310  ;  Roberts  v,  Ogilby,  9  Price,  269 ; 
anon,  per  Gould,  J.,  cited  3  Eap.  115,  and  there  recognised  by  Lord  Kenyan  ; 
Farringdon  v.  Clerk,  3  Doug.  124  ;  2  Chit.  R  429,  S.  C.  ;  HoU  v.  Griffin, 
10  Bing.  246  ;  3  Moore,  732,  S.  C.  ;  I^ickolson  v.  Knowlee,  5  Mad.  47  ; 
Evans  v.  Nichol,  3  M  <b  Gr.  614. 

•  Hardman  v.  Willooek,  9  Bing.  382,  n< 
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^fendant  can  further  show,  that  he  was  unacquainted  with  the 
rcumstances  when  he  made  the  admission/  and  that  such  third 
^rson  has  actually  made  a  claim  to  the  goods  or  moneys  in 
lestion.'  Perhaps  the  bailor's  title  might  also  be  impugned, 
Lould  the  circumstances  be  such  as  to  show  that  he,  in  connexion 
ith  some  third  person,  had  practised  a  fraud  on  the  bailee,  by 
presenting  goods  to  belong  to  the  bailor,  which,  in  fact,  were 
e  property  of  such  third  person,  if  in  this  case,  additional  proof 
3re  given,  that  the  defendant,  in  consequence  of  the  fraudulent 
isrepresentation,  had  sustained  any  real  injury.'  On  the  same 
inciple,  a  vendor,  who  has  sold  goods  to  a  party  as  a  sole  pur- 
aser,  and  has  directed  his  factors  to  weigh  them  over  to  such 
xty,  and  to  enter  them  in  his  name  in  their  books,  cannot,  after 
ch  sale  and  transfer,  dispute  his  title  as  sole  proprietor,  or 
tain  the  goods,  on  the  authority  of  a  third  person,  who  claims  to 
a  joint  purchaser.* 

§  777.  Again,  in  an  action  against  the  acceptor  of  a  bill,  the 
fendant  cannot  show  that  his  signature  has  been  forged,  if  he 
s  accredited  the  bill,  and  induced  the  plaintiff  to  take  it,  by 
ping  that  the  acceptance  was  his,  and  that  the  bill  would  be 
ly  paid.  But  here  it  must  be  remembered,  that  no  con* 
leration  of  estoppel  as  between  the  parties  can  have  any  weight, 
ere  the  rights  of  the  revenue  intervene ;  and,  consequently,  the 
iker  of  a  banker's  cheque  may  defraud  a  bonA  fide  holder  for 
ue,  by  proving  that  the  cheque  was  post-dated,  and  as  such 
.dmissible  in  evidence  without  a  stamp.' 

i  778.  The  acceptance  of  a  bill  of  exchange  is  also  deemed  a 
xltisive  admission,  as  against  the  acceptor,  of  the  signature  of 


Per  Alderson,  J.,  in  Gosling  v»  Bimie,  7  Bing.  346. 

Betteley  v.  Reed,  4  Q.  B.  511,  517,  518. 

Soott  V.  Crawford,  4  M.  <tr  Or.  1031. 

Kieran  v,  Sandars,  6  A.  &  E.  515. 

Leach  v,  Buchanan,  4  Esp.  226,  per  Lord  EUenborough  ;  recognised  by 
sine,  J.,  in  Sanderson  v.  Collman,  4  M.  <&  Gr.  222. 

Field  V.  Woods,  7  A.  &  E.  114  ;  2  N.  «fc  P.  117,  S.  0.  ;  recognised  in 
xlman  v.  Duhamel,  1  Com.  B.  892,  803.  These  cases  certainly  savour 
ruel  injustice. 
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the  drawer/  and  of  his  capacity  to  draw;'  and  if  the  bill  be 
payable  to  the  order  of  the  drawer,  of  his  capacity  to  indorse;' 
and  if  it  be  drawn  by  procuration,  of  the  authority  of  the  agent  to 
draw  in  the  name  of  the  principal;^  and  it  matters  not,  in  this 
respect,  whether  the  bill  be  drawn  before  or  after  the  acceptance. 
The  law  however,  in  general,  recognises  no  such  admission  on 
the  part  of  the  acceptor,  either  of  the  signature  of  the  payee, 
though  he  be  the  same  party  as  the  drawer,*  or  of  that  of  any  other 
indorser  ;^  and  this,  too,  although  at  the  time  of  the  acceptance, 
the  indorsements  were  on  the  bill."  Neither  does  the  acceptance 
admit,  that  an  agent,  who  has  drawn  a  bill  by  procuration, 
payable  to  the  order  of  the  principal,  has  authority  to  indorse 
the  same.'  So,  if  on  a  bill  payable  to  the  order  of  the  drawer  the 
name  of  a  real  person  as  drawer  and  indorser  he  forged,  it  seems 
that  the  mere  acceptance  of  such  bill,  in  ignorance  of  the  forgeiy, 
will  not  preclude  the  acceptor  from  denying  the  genuineness  of 
the  indorsement,  though  it  be  in  the  same  handwriting  as  the 
drawing  which  he  is  bound  to  admit ; '°  but  if  the  acceptor,  with 


•  Sanderson  v,  Collman,  4  M.  <b  Gr.  209 ;  4  Scott,  N,  R.  638,  &  C.  ; 
Bass  V,  Clive,  4  M.  <b  Sel  13. 

'  Id.     See  Haly  v.  Lane,  2  AtL  182,  per  Lord  Hardwicke. 

'  Taylor  v.  Croker,  4  Esp.  187,  per  Lord  EUenborough  ;  Pitt  v.  Chappe- 
low,  8  M.  «fc  W.  616  ;  Drayton  v.  Dale,  2  B.  <fc  0.  293  ;  3  D.  &  R  634, 
S.  C.  AU  these  cases  were  recognised  by  the  Court  in  Sanderson  v.  OoUman, 
4  M.  &  Gr.  218,  219,  224.  See  also  Braithwaite  v,  Gardiner,  8  Q.  R  473, 
where,  in  an  action  by  indorsee  against  acceptor  of  a  bill,  it  was  held,  that 
the  defendant  was  estopped  from  pleading  that  the  drawer  and  first  indoner 
was  an  uncertificated  bankrupt  when  the  acceptance  was  given,  and  that  his 
assignees  had  demanded  payment.  So,  in  a  similar  action,  the  defendant 
cannot  plead  that  the  drawer  and  first  indorser  was  a  married  woman  from 
the  date  of  the  drawing  down  to  the  time  of  the  indorsing  of  the  bill 
Smith  V.  Marsack,  6  Com.  B.  486  ;  6  DowL  &  L.  363,  S.  C. 

*•  Robinson  v.  Yarrow,  7  Taunt.  466  ;  Jones  v.  Tumour,  4  C.  <b  P.  204, 
per  Lord  Tenterden. 

^  Schultz  V.  Astley,  2  Ring.  N.  C.  644,  662,  663  ;  2  Scott,  816,  &  C.  ; 
Hallifax  v.  Lyle,  3  Ex.  R  446. 

•  Forster  v,  Clements,  2  Camp.  17  ;  Macferson  t.  Thoytes,  Pea.  R  20  ; 
Bosanquet  v.  Anderson,  6  Esp.  44,  per  Lord  EUenborough  ;  Cooper  f. 
Meyer,  10  B.  <fc  Cr.  471,  per  Lord  Tenterden.  '  Id. 

8  Smith  V,  Chester,  1  T.  R  664  ;  Robarts  u.  Tucker,  16  Q.  B.  560. 

•  Robinson  v.  Yarrow,  7  Taunt.  466  ;  recognised  in  Beeman  c.  Dnck, 
11  M.  <b  W.  266.  "  Beeman  u.  Duck,  11  M.  &  W.  261,  266. 
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twwledge  of  the  forgery,  puts  the  bill  in  circulation ,  he  will  be 
stopped  from  disputing  the  validity  of  the  indorsement  equally  with 
hat  of  the  drawing.*  In  this  last  event  the  case  is  considered  to 
ill  within  the  principle  of  Cooper  v.  Meyer,  which  decides  that  if 
he  bill  be  drawn  in  a  wholly  fictitious  name,  and  the  handwriting 
f  the  indorsement  be  the  same  as  that  of  the  drawing,  the 
cceptor  will  be  estopped  from  denying  it,  because  he  admits  that 
lie  bill  is  drawn  by  somebody y  that  is,  by  the  person  who  indorses 
1  the  same  handwriting,  and  the  fair  construction  to  be  put  on 
is  undertaking  is,  that  he  will  pay  to  the  signature  of  the  same 
erson  who  signed  for  the  drawer.' 

§  779.  The  reasons  for  this  distinction  between  the  case  of  a 
rawer  and  that  of  an  indorser,  who  signs  the  bill  before  the 
;ceptance,  are  not  very  clear ;  but  those  usually  assigned  are, 
lat  as  the  acceptor  is  only  presumed  to  be  acquainted  with  the 
mdwriting  of  the  drawer,  it  is  sufficient  if  he  ascertains  that  his 
gnature  is  genuine ;  that  he  is  not  bound  to  look  at  the  back  of 
ie  bill  at  all ;  that  even  if  he  were,^he  could  not  be  supposed  to 
low  the  handwriting  of  indorsers,  who  would  probably  be 
rangers  to  him;  and  that  a  different  rule  would  raise  nice 
lestions  of  fact  in  every  case,  as  to  whether  the  bill  was 
dorsed  before  or  after  acceptance,  and  would  consequently  em- 
rrass  th$  circulation  of  negociable  securities,  by  rendering  the 
sition  of  acceptors  hazardous  and  undefined.' 

§  780.  In  accordance  with  the  law  which  estops  an  acceptor 
>m  disputing  the  genuineness  of  the  drawing,  the  indorsement  by 
3  payee  of  a  promissory  note  is  a  conclusive  admission  of  the 
ndwriting  of  the  maker,^  and  it  has  recently  been  decided  by 
)  Court  of  Queen's  Bench,'  in  opposition  to  some  technical 

Beeman  v.  Duck,  11  M.  is  W.  251,  255. 

Cooper  V,  Meyer,  10  B.  &  0.  468,  471,  per  Lord  Tenterden  ;  5  M.  dp 

387,  S.  C.  ;  explained  and  reoognised  by  Parke,  B.,  in  Beeman  v. 
5k,  11  M.  <fe  W.  253—256. 

See  Story  on  Bills  of  Ex.  §  263  ;  Bobinson  v.  Yarrow,  7  Taunt.  458, 
Park,  J.  ;  Smith  v,  Chester,  1  T.  R  654  ;  Canal  Bk  v.  Bk.  of  Albany, 
[ill,  N.  Y.  R  287. 

Free  v.  Hawkins,  Holt,  N.  P.  R  550,  per  Gibbs,  C.  J. 

Macgregor  v.  Rhodes,  25  L.  J.,  Q.  B.,  318  ;  6  E.  <b  B.  266,  S.  C. 


n 
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suggestions  thrown  out  by  the  barons  of  the  Exchequer/  that  the 
indorsement  of  a  bill  of  exchange  will  also  operate  as  an  estoppel 
on  the  indorserto  deny  any  of  the  preceding  signatures.  In  those 
cases  where  the  admission  is  conclusive^  it  may  either  be  replied 
by  way  of  estoppel  in  pais,'  or  if  the  matter  of  estoppel  appears  on 
the  pleadings,  the  party  may  avail  himself  of  it  on  demurrer.* 

§  781.  On  the  other  hand,  admissions,  which  either  have  been 
made  ivithout  any  intention  of  being  a^ted  upon,  or  which  have 
not  been  acted  upon,  or  by  which  the  tntuation  of  the  opposite  party 
has  not  been  prejudiced  or  altered,  though  receivable  in  evidence 
against  the  parties  making  them,  are  not  conclusive/  Thus,  if  A. 
contracts  to  sell  timber  to  B.,  and  gives  him  a  delivery  order,  he 
may  still,  on  B.'s  bankruptcy,  meet  an  action  of  trover  brought 
by  B.'s  assignees,  by  showing  that  the  delivery  order  was  invalid, 
and  therefore  did  not  amount  to  a  constructive  delivery  of 
the  goods,  provided  B.  has  neither  paid  for  them,  nor  sold  them 
to  a  third  party.'  So,  in  an  action  against  a  marshal  for  the 
escape  of  a  prisoner  arrested  at  the  suit  of  the  plaintiff,  the 
defendant,  by  having  received  the  prisoner  into  custody,  is  not 
estopped  from  disputing  the  legality  of  the  custody.*  Neither  will 
the  Court  treat  as  conclusive  evidence  the  admission  that  his 
trade  was  a  nuisance,  by  one  indicted  for  setting  it  up  in  another 
place;'  or  the  admission  by  the  defendant,  in  a  petition  for 
damages  by  reason  of  adultery,*  that  the  '*  teterrima  causa "  was 
the^wife  of  the  plaintiff.*  So,  a  sheriff's  return,  though  it  be  con* 
elusive  evidence  in  the  particular  cause  in  which  it  is  made,  or 
for  the  purposes  of  an  attachment,  does  not  operate  as  an  estoppel 


1  Annani  v.  Castrique,  13  M.  &  W.  443. 

3  Sanderson  v,  Collman,  4  M.  <fe  Gr.  209  ;  4  Soott,  N.  R  638,  &  C. 

s  Armani  v.  Oastrique,  13  M.  t  W.  451  ;  Macgregor  v,  Rhodes,  25  L. 
J.,  Q.  B.,  318  ;  6  E.  &  B.  266,  S.  0. 

^  See  Howard  v.  Hudson,  2  E.  <fe  B.  1  ;  and  Foster  v.  Mentor  life  Assnr- 
anoe  Co.,  3  E.  <k  B.  48. 

»  Lackington  v.  Atherfcon,  7  M.  &  Gr.  360,  363 — 365. 

•  Contant  v.  Chapman,  2  Q.  B.  771. 

'  R  V.  Neville,  Pea.  R  01,  per  Lord  Kenyon. 
»  See  20  &  21  Vict.,  c.  85,  §  33. 

*  Morris  v.  Miller,  4  Burr.  2057  ;  further  explained  in  Rigg  v.  Cuigenven, 
Wils.  399. 


p.  XIV.]  ADMISSIONS   NOT  ACTED  UPON   BY  OTHERS.  708 

nj  other  action  or  proceeding,  either  as  against  the  sheriff  or 
igainst  his  bailiff/  80,  also,  a  creditor  is  not  estopped  from 
iging  an  action  against  a  sheriff  for  a  false  return,  by  accepting 
amonnt  levied  on  account  and  towards  the  satisfaction  of  the 
t  mentioned  in  the  writ;'  and  where  a  person  brought  an 
on  of  trover  for  a  dog,  he  was  held  not  to  be  precluded  from 
zing  his  titie  to  it,  though  he  had  previously  authorised  a  third 
iy,  against  whom  the  defendant  had  brought  a  similar  action, 
leliver  it  to  the  defendant,  in  the  place  of  paying  50{.,  which 
the  alternative  directed  by  the  verdict;  the  third  person 
ing,  at  the  time  of  delivery,  demanded  back  the  dog,  on  behalf 
he  plaintiff,  as  his  property.'  In^  these,  and  the  like  cases,* 
wrong  is  done  to  the  other  party,  by  receiving  any  legal 
[ence  to  show  that  the  admission  was  erroneous,  and  by 
ing  the  whole  evidence,  including  the  admission^  to  be 
jhed  by  the  jury. 

782.  The  case  of  Freeman  v.  Cooke  *  carries  this  doctrine  to 
extreme  limit,  if  it  does  not  transgress  the  strict  bounds  of 
That  was  an  action  of  trover  brought  against  a  sheriff  for 
ing  tiie  plaintiff's  goods  under  a  fi.  fa.  against  his  brother,  to 
3h  the  defendant  pleaded  not  guilty,  not  possessed,  and  leave 
licence.  It  appeared  at  the  trial,  that  the  plaintiff,  fearing 
execution,  had  removed  his  goods  to  his  brother's  house,  and 
n  the  sheriff's  officer  came  tiiere,  the  pbdntiff,  supposing  that 
Lad  a  writ  against  himself,  warned  him  not  to  seize  the  goods, 
bey  belonged  to  his  brother.  The  officer,  however,  producing 
writ,  which  was  against  the  brother,  the  plaintiff,  before  the 
Is  were  actually  seized,  told  him  that  they  were  the  property 

Staodish  1^.  Boss,  3  Ex.  B.  627  ;  Brydges  v.  Walford,  6  M.  <!:  SeL  42 ; 
u-k.  R  389,  n.,  S.  0.  ;  Jackson  t^.  HiU,  10  A.  &K  477  ;  Bemmett  v. 
rence,  16  Q.  B.  1004. 
Holmes  v,  Clifton,  10  A.  <k  K  678,  overruling  Beynon  v,  Oairat,  1  C. 

164. 
Sandys  v.  Hodgson,  10  A.  <k  E.  472. 
Gr.  Ev.,  §  209,  four  lines. 
See  ante,  §§  729 — 732.     See  also  Madiu  v.  London  &  South  West. 

Co.  9  2  Ex.  R  416. 
2  Ex.  R  654,  664  ;  6  DowL  <b  L.  187,  S.  0. 
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of  a  third  party ;  but  the  officer  disregarded  tlus  last  statement, 
and  seized  and  sold  the  goods^  as  belonging  to  the  brother.  On 
this  state  of  facts^  the  jury  found  that  the  goods  were  the  plain- 
tiff's, but  that,  before  the  seizure,  he  falsely  stated  to  the  officer 
that  they  belonged  to  his  brother,  and  that  the  officer  was  thereby 
induced  to  seize  them  as  his  brother's.  The  Court,  on  this 
finding,  directed  the  verdict  to  be  entered  for  the  plaintiff,  on  the 
grounds,  first,  that  the  plaintiff  did  not  intend  to  induce  the  officer 
to  seize  the  goods  as  those  of  the  brother ;  and  next,  that  no 
reasonable  man  would  have  seized  the  goods  on  the  faith  of  the 
plaintiff's  representations  taken  altogether. 

§  783.^  In  some  few  cases,  connected  with  the  administration  of 
public  justice  and  of  government,  admissions  are  held  conclusive 
on  grounds  of  ptiblic  policy.  Thus,  in  an  action  for  penalties  for 
election  bribery,  a  man,  who  has  given  money  to  another  for  his 
vote,  will  not  be  permitted  to  say  that  such  other  person  had  no 
right  to  vote.'  So,  where  the  owners  of  a  stage  coach  took  up 
more  passengers  than  were  allowed  by  statute,  and  an  injury  was 
laid  as  having  arisen  from  overloading,  their  conduct  was  held  to 
be  conclusive  evidence  tiiat  the  accident  was  occasioned  by  the 
cause  assigned.'  So,  one  who  has  officiously  intermeddled  with 
the  goods  of  another  recently  deceased,  is,  in  favour  of  creditors, 
estopped  from  denying  that  he  is  executor.^  And  if  an  executrix 
treats  the  goods  of  her  testator  as  the  property  of  her  husband, 
she  will  not  be  allowed  to  object  to  their  being  taken  in  execution 
for  her  husband's  debt.'  Thus,  also,  where  a  ship-owner,  whose 
ship  had  been  forfeited  for  breach  of  the  revenue  laws,  applied  to 
the  Secretary  of  the  Treasury  for  a  remission  of  the  forfeiture, 
on  the  ground  that  it  was  incurred  by  the  master  ignorantly  and 
witiiout  fraud,  and  upon  making  oath  to  the  application,  in  the 

*  Gr.  Ev.,  §  210,  in  part. 

'  Combe  v.  Pitt,  3  Burr.  1586,  1590 ;  1  Wm.  BL  524,  a  0.  ;  Bigg  «. 
Coigenven,  2  Wils.  395. 

'  Israel  v.  Clark,  4  Esp.  259,  per  Lord  Kenyon,  recognised  by  Lcml 
EUenborough. 

*  Beade's  case,  5  Co.  33,  34 ;  Toller's  Law  of  Exors.  37 — 41  ;  1  Will  an 
Ezors.  192,  193. 

*  Quick  V.  Staines,  1  B.  <!:  P.  293.     See  Fenwiok  v.  Layoock,  2  Q.  E  108. 
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d  course,  the  ship  was  given  up ;  he  was  not  permitted  after- 
is  to  gainsay  this  statement,  and  to  prove  the  misconduct  of 
master,  in  an  action  by  the  latter  against  himself  for  wages  on 
samd  voyage,  even  by  showing  that  the  fraud  had  subsequently 
e  to  his  knowledge.' 

784.'  The  mere  fact,  that  an  admission  was  made  under  oatli, 
{  not  seem  alone  to  render  it  conclusive  against  the  party;  but 
Ids  vastly  to  the  weight  of  the  testimony,  throwing  upon  him 
burthen  of  showing  that  it  was  a  case  of  clear  and  innocent 
;ake.  Thus,  in  a  prosecution  under  the  game  laws,  proof  of 
defendant's  oath,  taken  under  the  Income  Act,  that  the  yearly 
e  of  his  estate  was  less  than  1002.,  was  held  not  quite 
ilusive  against  him,  though  very  strong  evidence  of  the  fact  ;^ 
the  same  rule  has  been  applied,  where  the  fact  sworn  to  was 
as  it  might  be  considered  in  this  case,  a  matter  of  judgment, 
was  purely  a  matter  of  fact  within  the  knowledge  of  the  party 
iring.^  The  defendant's  belief  of  a  fact,  sworn  to  in  an 
rer  in  Chancery,  is  admissible  evidence  against  him,  though 
conclusive.* 

r85.*  Admissions  in  deeds  have  already  been  considered  in 
rd  to  parties  and  privies,'  between  whom  they  are  generally 


^Veeman  v.  Walker,  6  GreenL  68.  But  a  sworn  entry  at  the  ciutom- 
)  of  oertain  premises,  as  being  rented  by  A.,  B.,  and  C,  as  partners,  for 
sJe  of  beer,  though  conclusive  in  favour  of  the  Crown,  is  not  oondusive 
noe  of  the  partnership,  in  a  civil  suit,  in  favour  of  a  stranger. .  Ellis  v, 
on,  2  Stark.  R  453,  478.  The  difference  between  this  case  and  that 
e  text  may  be,  that,  in  the  latter,  the  partner  gained  an  advantage  to 
)lfy  which  was  not  the  case  in  the  entry  of  partnership  ;  it  being  only 
)ntal  to  the  principal  object,  namely,  the  designation  of  the  place  where 
dseable  commodity  was  sold. 

Jr.  Bv.,  §  210,  in  part.  ^  R  v.  Clarke,  8  T.  R  220. 

Thomes  v.  White,  1  Tyr.  t  Gr.  110. 

>oe  V,  Steel,  3  Camp.  115,  per  Lord  EUenborough.  Answers  in  Chan- 
ure  always  admissible  at  common  law  against  the  party  ;  but  do  not 
to  be  held  strictly  conclusive,  merely  because  they  are  sworn  to.  See 
P.  236,  237  ;  Cameron  v.  lightfoot,  2  W.  BL  1190  ;  Grant  v.  Jack- 
Pea.  R  203  ;  Studdy  v.  Sanders,  2  D.  <k  R  347  ;  Be  Whelpdale  v. 
im,  5  Price,  486.  *  Gr.  Ev.,  §  211,  in  great  pwrt 

Lnte,  §§  78—87. 
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regarded  as  estoppels,  if  properly  pleaded;*  and  when  not  techni- 
cally so,  they  are  entitled  to  great  weight,  from  the  solemnity  of 
their  nature.'  But  when  offered  in  evidence  by  a  stranger,  the 
adverse  party  may  repel  their  effect,  in  the  same  manner  as 
though  they  were  only  parol  admissions.' 

§  786.^  Other  admissions,  though  in  writing,  not  having  been 
acted  upon  by  another  to  his  prejudice,  nor  falling  within  the 
reason  before  mentioned  for  estopping  the  party  to  gainsay  them, 
are  not  conclusive  against  him,  but  are  left  at  large,  to  be  weighed 
with  other  evidence  by  the  jury.  Of  this  sort  are  receipts,  or  mere 
acknowledgments,  given  for  goods  or  money,  whether  on  separate 
papers,*  or  indorsed  on  deeds,*  or  on  negociable  securities ; '  the 
adjustment  of  a  loss  on  a  policy  of  insurance,  made  without  fall 
knowledge  of  all  the  circumstances^  or  under  a  mistake  of  law  or 
fact,  or  under  any  other  invalidating  circumstances;'  and  accautUs 
rendered,  such  as  an  attomey*s  bill,*  and  the  like."'  |A  bill  in 
Chancery  is  not  admissible  at  all  against  the  plaintiff  in  proof 
of  the   admissions  it   contains,  since  the  fsycis  stated  therein 

*  Fishmongers'  Co.  v.  Robertson,  5  M.  &  Gr.  193  ;  Bowman  v.  Bockroii, 
2  A.  <Sr  E.  296,  n. 

^  Doe  V.  Stone,  3  Com.  B.  176. 

*  R.  V.  Neyille,  Pea.  R  91  ;  Woodward  v.  Larking,  3  Esp.  286 ;  Major 
of  Carlisle  v,  Blamire,  8  East,  487,  492,  493. 

*  Gr.  Ev.,  §  212,  in  great  part. 

^  Skaife  v,  Jackson,  3  B.  ^  C.  421  ;  Farrar  v,  Hutcbinson,  9  A.  A  EL 
641  ;  1  P.  &  D.  437,  S.  C.  ;  Wallace  «.  KelsaU,  7  M.  A  W.  273,  per  Pkriw, 
B.  These  oases  have  Tirtnally  overruled  Alner  t^.  George,  1  Qamp.  392. 
For  American  cases,  see  Harden  v,  Gordon,  2  Mason,  541,  561  ;  FaDer  «. 
Crittenden,  9  Conn.  401 ;  I^iaign  v.  Webster,  1  Johns.  Cas.  145 ;  Potaam 
V,  Lewis,  8  Johns.  389  ;  Stackpole  v.  Arnold,  11  Mass.  27  ;  Tucker  «. 
Maxwell,  id.  143  ;  Williamson  v.  Soott,  17  Mass.  249. 

*  Straton  v.  Rastall,  2  T.  R  366  ;  Lampon  v.  Corke,  5  B.  ^  A.  611,  p« 
Holroyd,  J.  ;  612,  per  Best,  J.  As  to  cases  where  the  receipt  of  money  is 
mentioned  in  the  deed  itself,  see  ante,  §  83. 

'  Graves  v.  Key,  3  B.  <fc  Ad.  313. 

*  Luckie  r.  Bnshby,  13  Com.  B.  864  ;  Reyner  «.  Hall,  4  Tranl  785 ; 
Shepherd  v.  Chewter,  1  Camp.  274,  276,  note  by  the  reporter.  Adams  v. 
Sanders,  M.  <k  M.  373  ;  4  C.  <k  P.  25,  B.  C.  ;  Christian  v.  Coombe,  2 
Esp.  489.  *  Loveridge  v.  Botham,  1  B.  ^  P.  49. 

^°  See  Baoon  v.  Chesney,  1  Stark.  R  192, 193,  n.  b ;  Dawson  v.  Remnant, 
6  Esp.  24. 
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regarded  as  nothing  more  than  the  mere  suggestions  of 
mseV 

I  787.  Where  an  executor  or  administrator,  upon  the  citation  of 
3arty  interested,  has  exhibited  an  inventory  of  the  personal 
ate  of  a  deceased  person,  either  in  the  Ecclesiastical  Court 
ier  the  old  law,  or  in  the  Court  of  Probate  imder  the  new  law,* 
;h  document,  being  sworn  to  by  the  exhibitant,  will  be  regarded 
y  properly  as  prima  facie  evidence  of  assets ;  and  the  executor 
administrator,  who  has  pleaded  plene  administravit,  will  be 
ced  to  show,  either  the  non-existence  of  such  assets,  or  that 
y  have  not  reached  his  hands,  or  that  they  have  been  duly 
ninistered.*  The  same  effect  will  be  given  to  a  declaration  of 
personalty  of  a  testator  or  intestate,  which  has  been  made 
)n  oath  by  his  representative  before  a  final  settlement  of  the 
ounts/  So,  in  Ireland,  where  inventories  used  to  be  solemnly 
libited  by  executors  in  order  to  procure  probate,  and  were 
ther  verified  by  their  affidamte,  they  were  treated  as  prima 
le  evidence,  not  only  that  the  testator  had  left  assets  to  the 
ount  specified  in  the  inventory,  but  that  such  assets  had  been 
eived  by  the  executors  in  due  course.*  In  England,  however, 
inventories  without  signature  or  verification  were  formerly  pro- 
sed for  the  mere  purpose  of  obtaining  probate,  they  were  not 
arded  as  prima  facie  evidence  of  assets,'  though  they  would 
m  to  have  furnished,  in  conjunction  with  other  circumstances, 
le  proof  of  the  value  of  the  estate.  A  probate  stamp,  though 
nissible  as  slight  evidence  of  assets  to  the  amount  covered 

Boileau  v,  Eutlin,  2  Ex.  R.  666  ;  Doe  v.  Syboum,  7  T.  B.  3,  per  Lord 
lyon. 

20  &  21  Vict.,  0.  77  ;  Bules  for  Ct.  of  Prob.  in  contentious  business, 
0,  and  Form  No.  28. 

Giles  V.  Dyson,  1  Stark.  K.  32,  explained  in  Steam  v.  Mills,  4tB.  &  Ad. 
»,  662 ;  Parsons  «.  Hancock,  M.  <b  M.  330,  per  Parke,  J.  ;  Hickey  v. 
^ter,  1  Esp.  313  ;  6  T.  R  384,  S.  C.  ;  Young  «.  Cawdrey,  8  Taunt  734. 

Hutton  V,  Kossiter,  7  De  G^  M.  k  Gord.  9. 

See  Bules  for  Beg.  of  Oi  of  Prob.  in  non-contentious  business,  Form 

18  ;  and  Bules  for  Dist.  Beg.  of  Ct.  of  Prob.,  Form  No.  18  ;  and  cases 
d  in  last  note. 

Bowan  v,  Jebb,  10  Jr.  Law  B.  216. 

Steam  v.  Mills,  4  B.  <k  Ad.  657  ;  1  N.  <b  M.  434,  S.  C. 

Z82 
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thereby,  is  not  alone  sufficient  to  throw  upon  the  executors  the 
burthen  of  proving  the  non-receipt  of  such  assets.'  Coupled^ 
however,  with  proof  either  of  long  acquiescence  in  the  payment  of 
the  duty,  or  of  other  suspicious  circumstances,  it  might  perhaps 
furnish  a  presumption  of  assets  received,  which  the  executors 
would  find  it  difficult  to  rebut.* 

§  788.'  Evidence  of  oral  admissions  ought  always  to  be  received 
tvith  great  caution.  Such  evidence  is  necessarily  subject  to  much 
imperfection  and  mistake ;  for  either  the  party  himself  may  have 
been  misinformed,  or  he  may  not  have  clearly  expressed  his 
meaning,  or  the  witness  may  have  misunderstood  him,  or  may 
purposely  misquote  the  expressions  used.  It  also  sometimes 
happens,  that  the  witness,  by  unintentionally  altering;  a  few  words, 
wii  give  an  effect  to  the  statement  compietely  at  variance  with 
what  the  party  actually  said.^  But  where  the  admission  is  delibe* 
rately  made,  and  precisely  identified,  the  evidence  it  affords  is 
often  of  the  most  satisfactory  nature/ 

^  Mann  v.  Lang,  3  A.  <S;  £.  699  ;  Steam  v.  Mills,  4  R  <&  Ad.  663,  664. 
These  cases  overrule  Foster  i;.  Blakelock,  6  B.  ^  G.  328. 

^  Mann  v.  Lang,  3  A.  &  E.  702,  per  Lord  Denman  ;  Cnrtis  v.  Hunt, 
1  0.  (fe  P.  180,  per  Lord  Tenterden ;  Kowan  v.  Jebb,  10  Jr.  Law  R  217 ; 
Lazenby  v,  Bawson,  4  De  Gex,  M.  dp  Gord.  666,  663,  664,  per  Lord 
Gran  worth.  *  Or.  £v.,  §  200,  in  pari. 

*  Earle  v.  Ficken,  6  0.  dr  P.  642,  n.,  per  Parke,  J.  ;  R  v.  Simons,  6  €• 
<k  P.  610,  per  Alderson,  B.  ;  Williams  v,  Williams,  1  Hagg.  OonsiBt  R. 
304,  per  Sir  Wm.  Scott.  Alciatus  expresses  the  sense  of  the  civilians,  to 
the  same  effect,  where,  after  speaking  of  the  weight  of  a  judicial  ^miwrinti^ 
**  propter  majorem  certitudinem,  quam  in  se  habet,"  he  adds — ^'-Qoss  ntio 
non  habet  looum  quando  ista  confessio  probaretur  per  testes  ;  imo  est 
minui  certa  coBieris  prchcUionibuB,*'  drc.  Aldat.  de  RrsBSumpt.  Pars  Second. 
CoL  682,  n.  6.  See  Poth.  on  Obi.  by  Evans,  App.  No.  16,  §  13  ;  Malin 
V.  Malin,  1  Wend.  626,  662  ;  Lench  v,  Lench,  10  Yea.  617,  618,  cited 
with  approbation  in  6  Johns.  Gh.  R  412,  and  in  Smith  v,  Bnmham,  8 
Sumn.  438 ;  Stone  v,  Kamsay,  4  Monroe,  236,  239  ;  Myers  v.  Baker, 
Hardin,  644,  649  ;  Perry  i;.  tierbeau,  6  Martin,  N.  S.  18,  19  ;  Law  e. 
Merrills,  6  Wend.  268,  277. 

*  Bigg  V.  Curgenven,  2  Wils.  396,  399  ;  OUssford  £v.  326  ;  Com.  t. 
Knapp,  9  Pick.  607,  608,  per  Putnam,  J.  As  to  Adm%$9%on$  by  AgmUi, 
see  ante,  §§  639 — 641. 
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CHAPTER    XV. 

CONFESSIONS. 

§  789.'  The  only  topic  under  the  general  head  of  admissions, 
^hich  remains  to  be  discussed,  is  that  of  confessions  of  guilt  in 
riminal  prosecutions ;  and  here  it  may  be  observed,  as  just 
emarked  in  regard  to  admissions  in  civil  proceedings,'  that  the 
vidence  of  oral  confessions  of  guilt  ought  to  be  received  with 
reat  caiition.  For  not  only  does  considerable  danger  of  mistake 
rise  from  the  misapprehension  or  malice  of  witnesses,  the 
dsuse  of  words,  the  failure  of  the  party  to  express  his  own 
leaning,  and  the  infirmity  of  memory,' — but  the  zeal  which 
inerally  prevails  to  detect  offenders,  especially  in  cases  of  aggra- 
ited  guilt,  and  the  strong  disposition  which  is  often  displayed 
r  persons  engaged  in  pursuit  of  evidence,  to  magnify  slight 
ounds  of  suspicion  into  suflScient  proof,* — together  with  the 
laracter  of  the  witnesses,  who  are  sometimes  necessarily  called 

cases  of  secret  and  atrocious  crime, — all  tend  to  impair  the 
lue  of  this  kind  of  evidence,  and  sometimes  lead  to  its  rejection, 
lere,  in  civil  actions,  it  would  have  been  received.  The  weighty 
servation  of  Mr.  Justice  Foster  should  also  be  kept  in  mind, 
at  "  this  evidence  is  not,  in  the  ordinary  course  of  things,  to 

'  Gr.  Ev.,  §  214,  in  great  part.  '  Ante,  §  788. 

*  See  Earle  v.  Picken,  5  C.  &  P.  642,  n.,  per  Parke,  B.  ;  R.  v.  Simons, 
X  ^  P.  540,  per  Alderson,  B.  ;  Foster  Cr.  Law,  243  ;  Coleman's  case, 
h1  in  Joy  on  Confess.  108.  In  Resp.  v.  Fields,  Peck,  B.  140,  the  Court 
erved,  '^  How  easy  it  is  for  the  hearer  to  take  one  word  for  another,  or 
^e  a  word  in  a  sense  not  intended  by  the  speaker  ;  and  for  want  of  an 
ct  representation  of  the  tone  of  voice,  emphasis,  countenance,  eye,  manner, 
.  action  of  the  one  who  made  the  confession,  how  almost  impossible  is  it 
nake  third  persons  understand  the  exact  state  of  his  mind  and  meaning. 
'  these  reasons  such  evidence  is  received  with  great  distrust,  and  imder 
rehensions  for  the  wrong  it  may  do." 

For  a  curious  instance  of  this  kind  of  exaggeration,  see  the  evidence 
uced  in  support  of  Hugh  Macauley  Boyd's  claim  to  the  authorship  of 
dus,  1  Woodfall's  Junius,  ♦ISS— *137. 
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be  disproved  by  that  sort  of  negative  evidence,  by  which  the  proof 
of  plain  facts  may  be,  and  often  is,  confronted." 

§  790.  In  addition  to  these  sources  of  distrust,  which  are  often 
sufficient  to  raise  a  serious  doubt  whether  the  confession  given  in 
evidence  was  actually  made  by  the  prisoner  in  the  words  or  to  the 
effect  stated  by  the  witnesses,  there  is  yet  another  reason  why 
caution  should  be  employed  in  receiving  and  weighing  confes* 
sions.  The  statements,  though  made  as  deposed  to,  may  he  false. 
The  prisoner,  oppressed  by  the  calamity  of  his  situation,  may 
have  been  induced  by  motives  of  hope  or  fear  to  make  an  untrue 
confession ;'  and  the  same  result  may  have  arisen  from  a  morbid 


^  Foster  Or.  Lav,  243.  See  also  1  Ph.  Er.  307  ;  Lench  v.  Lench,  10 
Yes.  518  ;  Smith  v,  Bumham,  3  Smun.  438  ;  4  BL  Com.  357  ;  R  v.  Crou- 
field,  26  How.  St.  Tr.  109,  per  Mr.  Adams,  in  his  address  to  the  jury.  The 
ciyilians  placed  little  reliance  on  naked  confessions  of  guilt,  not  corroborated 
by  other  testimony.  Carpzovius,  after  citing  the  opinion  of  Seyems  to  that 
effect,  and  enumerating  the  various  kinds  of  misery  which  tempt  its  wretched 
victims  to  this  mode  of  suicide,  adds — **  quorum  omnium  ex  his  fimtibas 
contra  se  emissa  pronunciatio,  non  tam  delicti  confessione  firmati  quam  vox 
doloris,  vel  insanientis  oratio  est."  B.  Oarpzov.  Praot.  Berum  Criminal 
Pars  nL  Qua^st.  1 14,  p.  160.  So  also,  in  the  Ecclesiastical  Courts,  it  is 
regarded  with  great  distrust.  See  per  Sir  W.  Scott,  in  Williams  v,  ^^Uliams, 
1  Hagg.  Ccms.  R  304. 

^  *  Of  this  character  was  the  remarkable  case  of  the  two  Booms,  con* 
victed  in  the  Supreme  Coxart  of  Vermont,  in  Bennington  county,  in 
September  term,  1819,  of  the  murder  of  Russell  Colvin,  May  10,  1812. 
It  appeared  that  Colvin,  who  was  the  brother-in-law  of  tiiie  prisoners,  was  a 
person  of  weak  mind  ;  that  he  was  considered  burdensome  to  the  £unily  of 
the  prisoners,  who  were  obliged  to  support  him  ;  that  on  the  day  of  his 
disappearance,  being  in  a  distant  field  where  the  prisoners  were  at  work,  a 
violent  quarrel  broke  out  between  them  ;  and  that  one  of  them  strudc  him 
a  violent  blow  on  the  back  of  the  head  with  a  dub,  which  felled  him  to  the 
ground.  Some  suspicions  arose  at  that  time  that  he  was  murdered  ;  ^diioli 
were  increased  by  the  finding  of  his  hat  in  the  same  field  a  few  months 
afterwards.  These  suspicions  in  process  of  time  subsided  ;  but,  in  1819, 
one  of  the  neighbours  having  repeatedly  dreamed  of  the  murder,  with  great 
minuteness  of  circumstance  both  in  regard  to  his  death  and  the  concealment 
of  his  remains,  the  prisoners  were  veh^ently  accused,  and  generally 
believed  guilty  of  the  murder.  Upon  strict  search,  the  pocket-knife  of 
Colvin  and  a  button  of  his  clothes  were  found  in  an  old  open  cellar  in  the 


*  Gr.  Ev.,  §  214,  note  2. 


) 
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unbition  to  obtain  an  infamous  notoriety,^  from  an  insane  or 
iriminal  desire  to  be  rid  of  life,  from  a  reasonable  wish  to  com* 
aence  a  new  career  in  another  hemisphere,  from  an  almost 
ardonable  anxiety  to  screen  a  relative  or  a  comrade/  or  even 
rem  the  delusion  of  an  overwrought  and  fantastic  imagination.' 
itill  the  actual  instances  of  false  confessions  of  crime  are  very 
are,  and  *  their  just  value  has  been  happily  stated  by  one  of  the 
lost  accomplished  of  modem  jurists.  **  Whilst  such  anomalous 
ases,"  says  the  writer,  "  ought  to  render  courts  and  juries  at  all 
mes  extremely  watchful  of  every  fact  attendant  on  confessions  of 

one  field,  and  in  a  hollow  stump  not  many  rods  from  it  were  disooyered 
ro  nails  and  a  number  of  bones,  believed  to  be  those  of  a  man.  Upon 
lis  evidence,  together  with  their  deliberate  confession  of  the  fact  of  the 
urder  and  concealment  of  the  body  in  those  places,  the  prisoners  were 
invicted  and  sentenced  to  die.  On  the  sune  day  they  applied  to  the 
agialature  for  a  commutation  of  the  sentence  of  death  to  that  of  perpetual 
iprisonment ;  which,  as  to  one  of  them  only,  was  granted.  The  confession 
mg  now  withdrawn  and  contradicted,  and  a  reward  offered  for  the  dis- 
very  of  the  missing  man,  he  was  found  in  New  Jersey,  and  returned  home 

time  to  prevent  the  execution.  He  had  fled  for  fear  that  they  would  kill 
m.  The  bones  were  those  of  some  animal  They  had  been  advised  by 
me  misjudging  friends,  that,  as  they  would  certainly  be  convicted  upon 
8  circumstances  proved,  their  only  chance  of  life,  by  commutation  of 
nishment,  depended  on  their  making  a  penitential  confession,  and  there- 
on obtaining  a  recommendation  to  mercy.  This  case,  of  which  there  ig 
Report  in  the  Law  Library  of  Harvard  University,  is  critically  examined 

a  learned  artide  in  the  North  American  Beview,  vol.  x.,  p.  418 — 429. 
r  another  case  of  false  confession,  imder  a  promise  of  pardon,  see  a  case 
ed  in  note  to  Warickshall's  ease,  1  Lea.  0.  0.  264,  n. 
^  One  or  other  of  these  motives  probably  induced  Hubert  falsely  to  confess 
bt  he  set  fire  to  London  in  1666.  His  confession  cost  him  his  life.  See 
low.  St.  Tr.  807—809,  819—821  ;  and  Wills  on  Circumst.  Ev.  88,  89. 
I  also  General  Lee's  assertion  that  he  was  the  author  of  Jimius,  as  nar- 
ad  in  1  WoodfaU's  Junius,  *122,  ♦123. 

Mr.  Joy  mentions  the  case  of  an  innocent  person  making  a  false  con- 
ictive  confession,  in  order  to  fix  suspicion  on  himself  alone,  that  his  guilty 
there  might  have  time  to  escape  ;  a  stratagem  which  was  completely  sue- 
iful ;  after  which  he  proved  an  alibi  in  the  most  satisfactory  manner. 
'  on  Confessions,  107  ;  1  Chitty  Or.  Law,  85,  S.  0. 

This  is  probably  the  true  key  to  the  frequent  confessions  of  the  poor 
tehee  who,  in  the  good  old  times,  were  wont  to  be  tried  for  witchcraft. 

Mary  Smith's  case,  2  How.  St  Tr.  1049  ;  Essex  witches,  4  id.  817  ; 
folk  witches,  6  id.  647, ;  Devon  witches,  tried  in  1682,  8  id.  1017, 1037. 

Gr.  Ev.,  §  214,  note  2. 
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guilt,  the  cases  should  never  be  invoked,  or  so  urged  by  the 
accused's  counsel,  as  to  invalidate  indiscriminately  all  confes- 
sions put  to  the  jury,  thus  repudiating  those  salutary  distinctions 
which  the  Court,  in  the  judicious  exercise  of  its  duty,  shall  be 
enabled  to  make.  Such  an  use  of  these  anomalies,  which  should 
be  regarded  as  mere  exceptions,  and  which  should  speak  only 
in  the  voice  of  warning,  is  no  less  unprofessional  than  impolitic ; 
and  should  be  regarded  as  offensive  to  the  iutelUgence  both  of 
Court  and  jury.'  '* 

§  791.'  Indeed,  all  reflecting  men  are  now  generally  agreed, 
that  deliberate  aud  voluntary  cor^esaions  of  guUt,  if  clearly  proved, 
are  among  the  most  effectual  proofs  in  the  law;  their  value 
depending  on  the  sound  presumption,  that  a  rational  being  will 
not  make  admissions  prejudicial  to  his  interest  and  safety,  unless 
when  urged  by  the  promptings  of  truth  and  conscience.'  Such 
confessions,  therefore,  so  made  by  a  prisoner  to  any  person,  at 
any  time,  and  in  any  place,  are  at  common  law  receivable  in 
evidence,^  while  the  degree  of  credit  due  to  them  must  be 
estimated  by  the  jury  according  to  the  particular  circumstances  of 
each  case. 

§  792.^  Confessions  may  be  divided  into  two  classes,  namely 
judicial  and  extra-jtidicial.  Judicial  confessions  are  those  which 
are  made  before  the  magistrate,  or  in  court,  in  the  due  course  of 
legal  proceedings ;  and  it  is  essential  that  they  be  made  of  the  free 
will  of  the  party,  and  with  full  knowledge  of  the  nature  and  con- 
sequences of  the  confession.  Of  this  kind  are  the  preliminary 
examinations,  taken  in  writing  by  the  magistrate  pursuant  to 
statute ;  and  the  plea  of  guilty  to  an  indictment,  made  in  open 


'  Hofl&nan's  Course  of  Legal  Study,  voL  i.,  p.  367. 

2  Gr.  Ev.,  §  216,  in  part 

>  Warickshall'B  case,  1  Lea.  0.  G.  263  ;  2  East,  P.  0.  668,  &  C.  ;  Lambed 
case,  2  Lea.  0.  0.  664,  666  ;  Mortimer  v.  Mortimer,  2  Hagg.  ConB.  R  316  ; 
Harris  v.  Harris,  2  Hagg.  Ea  R  409  ;  1  Gilb.  Ev.  by  Loflt,  216  ;  Dig.  lib. 
42,  tit  2,  de  Confess.  ;  Van  Leeuwen's  Comm.  b.  v.,  ch.  zxL,  §  1 ;  2  Poth. 
on  ObL  by  Evans,  App.  Nnmb.  xvi  §  13. 

^  Lambe's  case,  2  Lea.  C.  C.  664  ;  M'Nally's  Ev.  42,  47 

*  Gr.  Ev.,  §  216,  as  to  first  twelve  lines. 
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nrt.  Either  of  these  is  sufficient  by  itself  to  support  a  oonyic- 
m,  though  followed  by  a  sentence  of  death,  they  both  being 
iliberately  and  solemnly  made  under  the  protecting  caution  and 
ersight  of  the  judge.  Even  on  trials  for  treason  or  misprision 
treason,  where  the  law  in  its  clemency  affords  to  the  accused 
lusual  protection,  a  willing  confession  without  violence  in  open 
urt,  renders  it  unnecessary  to  call  witnesses,  in  support  of  the 
arge ;  ^  and  perhaps,  also, — though  this  would  seem  to  be  highly 
lestionable,' — a  confession  made  during  the  solemnity  of  an 
amination  before  a  magistrate  or  other  person  having  authority 
take  it,  will,  if  satisfactorily  proved  by  two  witnesses,  be 
emed  sufficient  evidence  to  warrant  a  conviction.'  The  canon 
V,  too,  scrupulous  as  it  is  on  the  subject  of  evidence,  regards  a 
licial  and  free  confession,  made  out  of  prison,  and  without  any 
;t  fear  of  danger,  as  amounting,  in  the  phrase  of  the  Spiritual 
»urt8,  to  a  plena  probation  The  doctrine  of  the  Eoman  law  was 
o  to  the  like  effect; — confessos  in  jure  pro  judicatia  haberi 
icet: — and,  indeed,  it  may  be  deemed  a  rule  of  universal 
isprudence.* 

\  798.*  Extra-jvdicial  canfesaions  are  those  which  are  made  by 
i  pariy  elsewhere  than  before  a  magistrate,  or  in  court ;  this 
m  embracing' not  only  express  confessions  of  crime,  but  all 
>se  admissions  and  acts  of  the  accused,  from  which  guilt  may 
implied.  All  voluntary  confessions  of  this  kind  are  receivable 
evidence,  on  being  proved  like  other  facts ;  and  this,  too,  on 
lis  for  treason  or  misprision  of  treason,  in  like  manner  as  on 
linary  indictments ;  except,  only,  that  on  these  more  serious 
asions,  they  will  not  supply  the  want  of  the  two  witnesses. 


7  WilL  3,  0.  3,  §  2  ;  extended  to  Ireland  by  1  <fc  2  Geo.  4,  c.  24  ; 
gg's  case,  14  How.  Si  Tr.  1375. 

Berwick's  case,  Foster  Cr.  Law,  10 ;  18  How.  St.  Tr.  370,  S.  C.  ;  R. 
STillis,  16  How.  St.  Tr.  624,  per  Ward,  C.  B.,  and  643,  per  I^,  S.  G. 

Foster  Or.  Law,  240 — 243.     See  post,  p.  714,  n.  1. 

AyHffe  Par.  546. 

Cod.  Lib.  7,  tit  69  ;  1  Poth.  on  ObL  pt  iv.,  ch.  3,  §  1,  num.  798  ; 
L  Leeawen's  Oomm.  b.  6,  ob.  21,  §  2  ;  Masoard.  De  Probat.  vol.  i, 
cL  344. 

Qr.  Bv.,  §  216,  as  to  first  five  lin^ 
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whose  testimony  is  required  by  the  Aet  of  William  the  Third. 
Consequently,  whether  these  confessions  be  proved  by  one 
witness  or  two,  they  can  only  be  treated  as  corroborative  evidence 
of  the  overt  act  charged;^  unless  such  overt  act  be  the  assassina* 
tion  of  the  Queen,  or  any  attempt  to  injure  her  person,  in  which 
event  the  accused  may  be  convicted  on  the  same  evidence  as  an 
ordinary  murderer.' 

§  794.'  Whether,  on  ordinary  indictments  for  felony  or  mis- 
demeanor,  extra-judicial  confessions  uncorroborated  by  any  other 
proof  of  the  corpus  delicti^*  are  of  themselves  sufficient  to  justify  a 
conviction  of  the  prisoner,  has  been  gravely  doubted.  In  the 
Boman  law,  such  naked  confessions  amounted  only  to  a  sermplena 
probation  upon  which  alone  no  judgment  could  be  founded ;  and 
at  most,  the  accused,  in  particular  cases,  could  only  be  put  to  the 
torture.  But  if  voluntarily  made  in  the  presence  of  the  injured 
party,  or  if  re-iterated  at  different  times  in  his  absence,  and  per- 
sisted in,  they  were  received  as  plenary  proof.'  In  each  of  the 
English  cases  usually  cited  in  favour  of  the  sufficiency  of  this 
evidence,  some  corroborating  circumstance  will  be  found.*  Thus, 
in  the  case  of  Eldridge,^  who  was  indicted  for  horse-stealing,  the 
horse  was  found  in  his  possession,  and  he  had  sold  it  for  121.  after 
asking  352.,  which  was  its  fair  value.  In  the*  case  of  Falkner 
and  Bond,"  the  person  robbed  was  called  upon  his  recognizance, 
and  it  was  proved  ihat  one  of  the  prisoners  had  endeavoured 
to  send  a  message  to  him  to  keep  him  from  appearing.  In 
White's  case  *  there  was  strong  circumstantial  evidence,  both  of 
the  larceny  of  the  oats  from  the  prosecutor's  stable,  and  of  the 


»  R  t>.  Willis,  15  How.  St.  Tr.  623 — 625  ;  Foster  Cr.  Law,  240—243 ; 
R  u.  CroBsfield,  26  How.  Si  Tr.  66—67. 

2  39  &  40  Geo.  3,  c.  93  ;  1  &  2  Geo.  4,  c.  24,  §  2,  Ir.  ;  6^6  Vict, 
c.  51,  §  1.  '  Gr-  Ev.,  §  217,  in  part 

*  As  to  when  i&e  corpus  delicti  need  not  be  proved,  see  ante,  §  122. 

^  N.  Everhard.  OoncL  xiz.  8,  bcdi  6,  cxzzi  1,  chdy.  1,  2,  3,  cIxzztL 
2,  3,  11  ;  Mascard.  De  Prob.  voL  1,  ConcL  347,  349  ;  Van  Leeuwen's 
Comm.  b.  6,  ch.  21,  §  4,  6  ;  B.  Carpzov.  Practic.  Remm  CriminaL,  Part 
IL,  Queest.  60,  n.  8. 

•  See  R.  V.  Sutdiffe,  4  Cox,  0.  C.  270. 

7  Bass.  ^  By.  440.  "  Id.  481.  '  Id.  50a 
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oner's  guilt ;  and  in  the  case  of  Tippet,*  who  was  indicted  for 
same  larceny^  part  of  this  evidence  was  also  given,  togetiier 

the  additional  proof  that  the  prisoner  was  an  under  ostler  in 
same  stable.  In  all  these  cases,  too,  except  that  of  Falkner 
Bond,  the  confessions  were  solemnly  made  before  the  exam- 
y  magistrate,  and  taken  down  in  due  form  of  law ;  while  the 
essions  of  Falkner  and  Bond  were  repeated,  once  to  the 
;r  who  apprehended  them,  and  again,  on  hearing  the  depo- 
as  read  over  which  contained  the  charge.  So,  in  Stone's 
'  which  is  a  very  brief  note,  it  does  not  appear  that  the 
IS  delicti  was  not  otherwise  proved;  on  the  contrary,  the 
•al  inference  from  the  report  is,  that  it  was.     Wheeling's 

indeed,  seems  to  be  an  exception ;  but  it  is  far  too  briefly 
ted  to  be  relied  on  as  an  authority,  for  it  merely  states  that 
the  case  of  John  Wheeling,  tried  before  Lord  Kenyon,  at 
>ummer  Assizes  at  Salisbury,  1789,  it  was  determined  that 
joner  may  be  convicted  on  his  confession,  when  proved  by 

testimony,    though   it   is    totally  tmcorroborated  by  any 

evidence.'"  In  the  United  States,  the  prisoner's  con- 
D,  when  the  corpus  delicti  is  not  otherwise  proved,  has 
beld  insufficient  to  warrant  his  conviction ;  and  this  opinion 
Qly  best  accords  with  the  humanity  of  the  criminal  law, 
rith  the  great  degree  of  caution  applied  in  receiving  and 
Ing  the  evidence  of  confessions  in  other  cases.  Moreover, 
ms  countenanced  by  approved  writers  on  this  branch  of 

5.'  In  the  proof  of  confessions,  as  in  the  case  of  admissions 
I  causes,*  the  whole  of  what  the  prisoner  said  on  the  subject, 
time  of  making  the  confession,  should  be  taken  together, 
iile  is  the  dictate  of  reason,  as  well  as  of  humanity.  The 
3r  is  supposed  to  have  stated  a  proposition  respecting  his 
onnexion  with  the   crime  ;   but  it  is  not  reasonable  to 


IS.  &  By.  509.         '  Dyer,  216,  pL  60.  ^  1  Lea.  C.  C.  311,  lu 

Id's  case,  6  Halst.  168,  185  ;    Long's  case,  1  Hayw.  624  (456)  ;    4 
=".  C.  425,  B.  2,  c.  46,  §  36  ;  2  Buss.  C.  <k  M.  825,  826,  n.  6 ;  and 
[gar,  there  cited. 
£▼.,  §  218,  in  great  pari.  ^  Ante,  §§  666—^63. 
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assume,  that  the  entire  proposition,  with  all  its  limitations,  was 
contained  in  one  sentence,  or  in  any  particular  number  of 
sentences,  excluding  all  other  parts  of  the  conversation.  As  the 
meaning  of  a  writing  must,  in  civil  cases,  be  collected  from  the 
whole  taken  together,  and  as,  when  several  instruments  relating 
to  the  same  matter  have  been  executed  at  one  time,  they  are  all 
resorted  to  for  the  purpose  of  ascertaining  the  intention  of  the 
parties ;  so  here,  if  one  part  of  a  conversation  is  relied  on,  as  proof 
of  a  confession  of  the  crime,  the  prisoner  has  a  right  to  lay  before 
the  Court  the  whole  of  what  was  said  in  that  conversation ;  or  at 
least  so  much  as  is  explanatory  of  the  part  already  proved,  and 
perhaps,  in  favorem  vitse,  all  that  was  relative  to  the  subject- 
matter  in  issue.*  For,  as  already  observed  respecting  admissions,' 
unless  the  whole  is  considered  the  true  meaning  of  the  part,  which 
is  evidence  against  him,  cannot  be  ascertained.  But  if,  after 
the  entire  statement  of  the  prisoner  has  been  given  in  evidence, 
the  prosecutor  can  contradict  any  part  of  it,  he  is  at  liberty  to 
do  so ;  and  then  the  whole  testimony  is  left  to  the  jury  for  their 
consideration,  precisely  as  in  other  cases  where  one  part  of  the 
evidence  is  contradictory  to  another.'  Even  without  such  contra- 
diction  it  is  not  to  be  supposed  that  all  the  parts  of  a  confession 
are  entitled  to  equal  credit.  The  jury  may  believe  that  part 
which  charges  the  prisoner,  and  reject  that  which  is  in  his  favour, 
if  they  see  sufficient  grounds  for  so  doing/  If  what  he  said  in 
his  own  favour  is  not  contradicted  by  evidence  offered  by  the 
prosecutor,  nor  is  improbable  in  itself,  it  will  be  naturally 
believed  by  the  jury ;  but  they  are  not  bound  to  give  weight  to  it 
on  that  account,  being  at  liberty  to  judge  of  it  like  other  evidence, 
by  all  the  circumstances  of  the  case.'  And  if  the  confession 
implicate  other  persons  by  name,  still  it  must  be  proved  as  it 
was  made,  not  omitting  the  names ;  but  the  Judge  will  instruct 

'  Per  Ld.  C.  J.  Abbott,  in  The  Queen's  case,  2  B.  <fe  B.  297,  298  ;  as 
qualified  by  the  Court  in  Prince  v,  Samo,  7  A.  <b  £.  634,  635  ;  R  v,  Jones, 
2  G.  <b  P.  629  ;  R  v.  Higgins,  2  0.  &  P.  603. 

'  Ante,  §§  653 — 659,  and  cases  there  cited. 

'  R  V.  Jones,  2  0.  <k  P.  629. 

<  R  V,  Higgins,  3  0.  <j^  P.  603,  per  Parke,  J.  ;  R  v.  Steptoe,  4  C.  ^  P 
397,  per  Park,  J. ;  Kesp.  v.  McCarty,  2  DalL  86,  88. 

*  Per  littledale^  J.,  in  R  v.  Olewee,  4  0.  d^  P.  221. 
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)  jury,  that  it  is  not  evidence  against  any  one  but  the  prisoner 

0  made  it.* 

§  796.*  Before  any  confession  can  be  received  in  evidence  in  a 
minal  case,  it  must  be  shown  to  have  been  voluntarily  made ; 
',  to  adopt  the  somewhat  inflated  language  of  Chief  Baron  Eyre, 

1  confession,  forced  firom  the  mind  by  the  flattery  of  hope,  or  by 
3  torture  of  fear,  comes  in  so  questionable  a  shape,  when  it  is 
be  considered  as  the  evidence  of  guilt,  that  no  credit  ought  to 

given  to  it ;  and  therefore  it  is  rejected."  *  The  material 
estion,  consequently,  is,  whether  the  confession  has  been 
tained  by  the  influence  of  hope  or  fear ;  and  the  evidence  to 
is  point,  being  in  its  nature  preliminary,  is,  as  we  have  seen,^ 
dressed  to  the  Judge,  who  will  require  the  prosecutor  to  show 
irmatively,  to  his  satisfaction,  that  the  statement  was  not  made 
ider  the  influence  of  an  improper  inducement,  and  who,  in  the 
ent  of  any  doubt  subsisting  on  this  head,  will  reject  the  con- 
$sion.^  As  the  admission  or  rejection  of  a  confession  rests 
lolly  in  the  discretion  of  the  Judge,  it  is  difficult  to  lay  down 
xticular  rules,  a  priori,  for  the  government  of  that  discretion ; 
id  the  more  so,  because  much  must  necessarily  depend  on  the 
;e,  experience,  intelligence,  and  character  of  the  prisoner,  and 
L  the  circumstances  under  which  the  confession  was  made.* 
mguage  sufficient  to  overcome  the  mind  of  one,  may  have  no 
feet  upon  that  of  another ;  a  consideration  which  may  serve  to 
concile  some  contradictory  decisions,  where  the  principal  facts 
»pear  similar  in  the   reports,  but   the    lesser  circumstances, 

»  R  t>.  Hearne,  4  C.  <fe.  P.  215,  per  lattledale,  J. ;  R  tJ.  aewea,  ib.  221, 
55,  per  id. ;  R  v,  Fletcher,  ib.  260,  per  id.  ;  1  Lew.  C.  C.  107,  S.  C.  ; 
V.  Hall,  1  Lew.  0.  0.  110,  per  Alderson,  B.  ;  R  v.  Foster,  id.  per  Lord 
snman  ;  R  v,  Walkley,  6  CAR  175,  per  Gumey,  B.,  who  said  it  had 
en  much  considered  by  the  Judges  ;  Parke,  J.,  thought  otherwise  in  Bar- 
jVs  case,  1  Lew.  C.  0.  110. 

2  Gr.  Ev.,  §  219,  in  part. 

^  In  Warickshall's  case,  1  Lea.  C.  0.   263,  264  ;    McNally's  £v.  47  ; 
napp's  case,  10  Pick.  489,  490 ;  Chabbock's  case,  1  Mass.  144. 

*  Ante,  §  22. 

^  R  V.  Warringham,  2  Den.  447,  per  Parke,  B. 

*  McNally's  Ev.  43  ;    Nute's  case,  6  Peteisdorff'i  Abr.  82  ;   Knapp's 
yse,  10  Pick.  496. 
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though  often  very  material  in  such  preliminary  inquiries,  are 
omitted.  Still,  it  cannot  be  denied,  that  this  rule  has  been  some- 
times extended  much  too  far,  and  been  applied  to  cases  where 
no  reason  could  be  given  for  supposing,  that  the  inducement  had 
had  any  influence  upon  the  mind  of  i^e  prisoner.* 

§  797.  Difficult  as  it  is  to  lay  down  any  definite  rule  on  this  sub- 
ject, which  can  be  used  as  an  tmerring  guide  in  every  supposable 
case,  there  are  still  some  points,  both  in  regard  to  the  person  by 
whom  the  promise  or  threat  is  made,  and  also  in  regard  to  the 
natwre  of  the  inducement  itself,  on  which  the  Judges  appear  to  be 
pretty  generally  agreed,  and  a  knowledge  of  which  will  materially 
assist  the  inquiry,  whether  any  particular  confession  should  be 
admitted  in  evidence  or  rejected.  And'  first  9S  to  the  person  by 
whom  the  inducement  is  offered.  Here  it  is  very  clear,  that  if  the 
promise  or  threat  be  made  by  any  one  having  authority  over  the 
prisoner  in  connexion  with  the  prosecution/  as,  for  instance,  by 
the  prosecutor,^  the  master  or  mistress  of  the  prisoner,  when  the 
offence  concerns  such  master  or  mistress/  the  constable,*  or  other 
officer'  having  him  in  custody,  a  magistrate/  or  the  like/  the 

'  See  the  obsenrationB  of  tlie  Judges  in  R  t^.  Baldry,  2  Den.  430. 

^  Gr.  Ev.,  §  222,  m  part. 

'  B.  V.  Parratt,  4  0.  d^  P.  570,  per  Alderson  B.,  which  was  a  confeBsion 
by  a  sailor  to  his  captain,  who  threatened  him  with  prison  on  a  diaige  of 
stealing  his  watoh  ;  B.  v.  ThompsoUy  1  Lea,  0.  C.  291  ;  R  v.  Fleming,  1 
Arm.  Maa  <&  Ogle,  330. 

^  R  V.  Oass,  1  Lea.  0.  0.  293,  n.  a,  per  Gkrald,  J.  ;  R  «.  Jones,  R  k 
R  152  ;  R  V.  Jenkins,  id.  492. 

*  R  V.  Moore,  3  0.  &.  Kir.  153 ;  2  Pen.  522,  627,  S.  C.  ;  R  «.  War- 
ringham,  2  Den.  447,  n.  ;  R  v.  Upchurch,  1  Moo.  0.  0.  465  ;  R  v.  Taylor, 
8  0.  &  P.  734,  per  Patteson,  J.  ;  R  v.  Heam,  0.  k  Marsh.  109,  per  Oolt- 
man,  J.  ;  B.  v.  Hewett,  id.  534,  per  Patteson,  J. 

"  R  V.  Morton,  2  M  <b  Bob.  514,  per  Ooleridge,  J.  ;  R  v.  Swatldns,  4 
0.  k  P.  548,  per  Patteson,  J.  ;  R  v.  Mills,  6  id.  146,  per  Gnmey,  R  ;  R 
10,  Shepherd,  7  id.  579,  per  Qaselee,  J. 

'  In  R  V.  Enoch,  5.  0.  k  P.  539,  Park  and  Tannton,  Js.,  rejected  a 
confession,  where  the  prisoner  was  left  in  charge  of  a  woman,  to  whom  she 
confessed.     Sed  qu.  and  see  R  «.  Sleeman,  Pearoe  &  Dear.  0.  0.  249. 

"  B.  V.  Drew,  8  0.  d^  P.  140,  per  Ooleridge,  J.  ;  B^  v.  Oooper,  5  0.  ^  P. 
535,  per  Parke,  J.  ;  Guild's  case,  5  Halst  168. 

'  Qu.  a  surgeon  ;  See  R  v.  Kingston,  4  0.  &  P.  887  ;  B.  v.  Gamer,  3 
Bess.  Oas.  329  ;  1  Den.  329  ;  2  0.  ^Eir.  920,  a  0.    In  this  last  oaw^  tbe 
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fession  wiD  be  rejected  as  not  being  voluntary.  And  the  same 
i  will  prevail,  though  the  inducement  was  not  actually  offered 
he  person  in  authority,  if  it  were  held  out  by  attof  one  in  his 
ence^  and  he,  by  his  silence,  has  sanctioned  its  being  made.^ 

798.  In  these  cases,  as  the  authority  possessed  by  the  persons 
make  or  sanction  the  inducement,  is  calculated  both  to  ani- 
3  the  prisoner's  hopes  of  fiavour  on  the  one  hand,  and,  on  the 
r,  to  inspire  him  with  awe,  and  in  some  degree  to  overcome 
powers  of  his  mind,  the  law  assumes  the  possibility,  if  not  the 
ability,  of  his  making  an  imtrue  admission,  and  consequently 
draws  from  the  consideration  of  the  jury  any  declaration  of 
,  which  the  prisoner  under  these  circumstances  may  be 
ced  to  make.  Moreover, — and  this  is  a  more  sensible  reason 
le  rule,— the  admission  of  such  evidence  would  naturally  lead 
inferior  agents  of  the  police,  while  seeking  to  obtain  a 
icter  for  activity  and  zeal,  to  harass  and  oppress  unfor- 
e  prisoners,  in  the  hope  of  wringing  from  them  a  reluctant 
ssion.  It  has  been  argued,  with  apparent  reason^  that  a 
ssion  made  upon  the  promises  or  threats  of  a  person, 
ling  to  act  in  the  capacity  of  an  officer  or  magistrate,  and 
eously  believed  by  the  prisoner  to  possess  such  authority, 
,  upon  the  above  principles,  to  be  excluded ;  but  the  point 
known  to  have  received  any  judicial  consideration. 

19.*  Whether  a  confession  made  to  a  persony  who,  having  no 
ity,  has  held  out  an  inducement,  will  be  receivable,  is  a  ques* 
pon  which  learned  judges  are  known  to  entertain  opposite 
08.^     On  two  occasions,  Mr.  Justice  Bosanquet  distinctly 

lent  was  held  out  by  a  surgeon,  but  in  the  presence  of  the  prisoner's 
Qu.   also,  the  husbaad  of  the  prisoner,  E.  v.  Laugher,  2  C.  dt 
5. 

V.  Ponntney,  7  0.  &  P.  302,  per  AMerson,  B ;  R  v.  Taylor,  8  C. 
4,  per  Patteeon,  J.  ;  R  i».  Drew,  8  0.  &  P.  140,  per  Coleridge,  J.  ; 
oipflom,  1  Moo.  0.  0.  410,  explained  in  Joy  on  Confess.  9 — 11 ;  R 
ler,  2  O.  A  Kir.  225,  per  Pollock,  C.  B.  ;  R  v.  Laokhnrst,  Peaxce 
C.  O.  245.  3  Gr.  Ev.,  §  228,  in  part 

K  Spencer,  7  0.  fP,  776,  per  Parke,  B.  See  ajso  R  v.  Ponntney, 
X>er  Alderson,  B.  ;  R  v.  Gibbons,  1  C.  4r  P.  98,  n.  b. 
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held  that  the  fact  of  any  person  telling  a  prisoner  that  it  would  be 
better  for  him  to  confess,  would  always  exclude  any  confession 
made  to  that  person ;  *  and  one  or  two  other  cases  may  perhaps  be 
cited  in  support  of  the  same  view.'  On  the  other  hand,  Mr.  Justice 
Patteson  is  reported  to  have  said  in  a  more  recent  case,  that,  in 
the  opinion  of  the  judges,  any  confession  is  receivable,  unless  some 
inducement  has  been  held  out  by  a  person  in  authority ;  and  his 
lordship  added,  with  reference  to  the  particular  &ct8  of  the  case 
before  him,  that  he  would  have  received  in  evidence  the  statement 
made  by  the  prisoner  to  an  indifferent  person,  had  the  inducement 
been  offered  by  such  person  alone.* 

§  800.  Both  these  contradictory  decisions  would  seem  to  be  open 
to  one  and  the  same  objection ;  namely,  they  endeavour  to  define, 
as  a  strict  rule  of  law,  what  circumstances  shall  be  deemed,  in  aU 
cases,  to  have  unduly  influenced  the  mind  of  the  prisoner  in  making 
the  confession.  Now,  although  such  a  rule  has  been  laid  down  with 
reference  to  inducements  offered  by  persons  in  authority,  because 
being  thought  to  succeed  in  a  large  majority  of  instances,  it  ha& 
for  the  sake  of  uniformity  and  precision,  been  wisely  adopted  as 
applicable  to  them  all ;  yet  it  by  no  means  follows,  that  the  same 
rule  will  equally  apply  to  all  promises  and  threats  held  out  by 
private  persons.  These  last  inducements  may  vary  in  their  effect 
to  almost  any  conceivable  extent.     They  will  often  be  obviously 


*  R  V,  Dunn,  4  C.  <&  P.  643  ;  R  v.  Slaughter,  id.  544,  n.  6.  In  IL  r. 
Downing,  Chelmsford  Sp.  Abb.  1840,  MS.,  where  a  woman  was  indicted  for 
child-murder,  a  oonfeBsion  made  by  her  to  an  elderly  woman,  who  wis  her 
neighbour  and  nurse,  and  who  told  her  it  was  better  for  her  to  confess,  wss 
held  by  Lord  Abinger  to  be  inadmissible  ;  and  his  lordship  refused  to  admit 
evidence  of  a  confession  subsequently  made  to  a  surgeon.     Sed  qu. 

'  For  instance,  B.  v,  Kington,  4  C.  d^  P.  387,  where  Parke  and  LbUe- 
dale,  Ja,  rejected  a  confession  made  to  a  surgeon  who  had  held  out  an 
inducement.  Perhaps,  however,  this  case  may  rest  on  the  ground  that  the 
suigeon  was  a  person  in  authority.  In  B.  «.  Walkley,  6  0.  ^  P.  175,  when 
evidence  of  a  confession  was  held  inadmissible  by  Gumey,  R,  it  does  not 
appear,  whether  or  not  the  witness,  to  whom  the  statement  was  made,  and  who 
had  offered  the  inducement,  was  a  person  in  authority  ;  and  the  same  obser- 
vation applies  to  the  case  of  R  v.  Thomas,  id.  363,  per  Patteson,  J.  See  tho 
Guild's  case,  6  Halst  163  ;  and  Knapp's  case,  9  Pick.  496,  600 — 510. 

'  R  V.  Taylor,  8  0.  &  P.  734  ;  R  v.  Sleeman,  Pearoe  ^Bear.  0.  a  249. 
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flScient  to  produce  the  slightest  influence  on  even  the  feeblest 
I;  and  in   such  cases  the   confession  which  follows,   but 

b,  in  fact,  is  not  consequent  on  them,  should  be  admitted  in 
jnce.  On  the  other  hand,  an  inducement  held  out  by  a 
tte  individual  may  be,  and,  indeed,  frequently  is,  quite  as 
1  calculated  to  cause  the  prisoner  to  utter  an  untrue  state - 
,  as  any  promise  made  to  him  by  a  person  in  authority ;  in 

cases,  the  confession  made  to  such  private  person  should  be 
ded.  It  is  therefore  submitted,  that  without  laying  down 
(ositive  rule,  whether  of  admission  or  rejection,  the  judge 
d  determine  each  case  on  its  own  merits ;  only  bearing  in 

that  his  duty  is  to  reject  such  confessions  only,  as  would 
to  have  been  wrung  from  the  prisoner,  under  the  supposi* 
hat  it  would  be  best  for  him  to  admit  that  he  was  guilty  of 
snce  which  he  really  never  committed.' 

« 

H.*  Be  the  law,  however,  on  this  particular  point  what  it 
thus  much  is  clear,  that  a  promise  or  threat  made  by  an 
rent  person,  who  has  oflBciously  interfered  without  any  kind 
lority,  will  never  operate  to  exclude  a  confession  made  to 
her  person,  who  has  not  himself  sanctioned  the  inducement.' 
ule  is  founded,  partly  on  the  supposition  that  such  induce- 
will  seldom  much  influence  the  conduct  of  the  prisoner ; 
iefly  on  the  ground  that,  were  a  contrary  rule  to  prevail,  it 
probably  open  a  wide  door  to  collusive  practices,  and  would 
ly  go  far  towards  rendering  all  confessions  inadmissible, 
srs,  who  wished  to  avoid  the  consequences  of  their  incon« 
^  acknowledgments  of  guilt,  might  with  ease  And  associates 
to  affirm,  that  they  had  advised  them  to  confess ;  and  even 
stratagem  were  not  attempted,  injudicious  advice  given  by 
ag  persons,  would  frequently  have  the  effect  of  shutting  out 
ct  and  positive  confession,  and  of  thus  embarrassing  the 
3f  criminal  justice. 

.  Court,  7  C.  «fe  P.  487,  per  littledale,  J. 

Ev.,  §  223,  in  part. 

?.    Gibbons,  1  C.  &  P.  97,  per  Park,  J.,  and  Hullock,  B.  ;   R.  tj. 

c,  id.  98,  n.  6,  per  Wood,  B.  ;    R.   v.  Row,  R.  <$:  R.  153  ;    R.  t. 

C.  ^  P.  129,  per  Hullock,  B. 

8a 
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§  802.  Where  promises  or  threats  have  been  once  used  of  such 
a  nature  as  to  render  a  confession  inadmissible,  all  subsequent 
admissions  of  the  same  or  the  like  facts  will  be  rejected,  unless 
from  the  length  of  time  intervening,  from  proper  warning  of  the 
consequences,  or  from  other  circumstances,  there  be  good  reason 
to  presume,  that  the  delusive  hope  or  fear  which  influenced  the 
first  confession  has  been  effecttialiy  dispelled.^  Where,'  however, 
it  appears,  to  the  satisfaction  of  the  judge,  that  the  improper 
influence  was  totally  done  away  before  the  confession  was  made, 
the  evidence  will  be  received.  Thus,  where  a  magistrate  told  a 
prisoner  charged  with  murder,  that  if  he  was  not  the  man  who 
struck  the  fatal  blow,  and  would  disclose  all  he  knew  respecting 
the  matter,  he  would  use  his  influence  to  protect  him ;  but,  on 
subsequently  receiving  a  letter  from  the  Secretary  of  State 
refrising  mercy,  he  communicated  its  contents  to  the  prisoner,  it 
was  held  that  a  confession,  which  the  pri&oner  afterwards  made  to 
the  coroner,  who  had  also  duly  cautioned  him,  was  clearly  volun- 
tary, and  as  such  it  was  admitted.'  So,  where  the  accused  had  been 
induced  by  promises  of  favour  to  make  a  confession,  which  was 
for  that  cause  excluded,  but  some  months  afterwards,  and  after 
he  had  been  solemnly  warned  by  two  magistrates  that  he  must 
expect  death  and  prepare  to  meet  it,  he  again  folly  acknowledged 
his  guilt,  this  latter  confession  was  received  in  evidence.*  Indeed, 
it  may  be  generally  laid  down,  that,  though  an  inducement  has 
been  held  out  by  an  officer,  a  prosecutor,  or  the  Uke,  and  thou^ 
a  confession  has  been  made  in  consequence  of  such  inducement, 
still,  if  the  prisoner  be  subsequently  warned  by  a  person  in  equal 
or  superior  authority,  that  what  he  may  say  will  be  evidence 
against  himself,  or  that  a  confession  will  be  of  no  benefit  to 
him, — or  if  he  be  simply  cautioned  by  the  magistrate  not  to  amy 


'  Joy  on  Confess.  69  ;  Guild's  case,  5  Halst  180 ;  R  v.  Hewett,  C.  ^ 
Marsh.  534,  per  Patteson,  J.,  recognising  Meynell's  case,  2  Lew.  0.  C.  123, 
per  Taunton,  J.  ;  Sherrington's  case,  id.  123,  per  Patteson,  J.  ;  B.  v.  Oooper, 
5  C.  d^  P.  535,  per  Parke,  J.  ;  Bell's  case,  cited  by  Joy  on  Confess.  71,  and 
by  McNally  on  Ev.  43,  per  Lord  Kilwarden,  C.  J.,  and  Carieton,  C.  J.  of 
C.  P.  ;  BoberU'  case,  1  Devereux  R  259,  264 ;  R  v.  Walsh,  Ir.  <%^  R 
866,  per  Jackson,  J.  ^  Or.  £▼.,  §  221,  in  pari. 

^  R  V,  aewes,  4  C.  <$:  P.  221,  per  littledale,  J.  See  also  R  r.  Bingley, 
1  C.  <fe  Kir.  637.  '  Qoild's  case,  5  Halst  163,  168. 
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hing  against  himself, — any  admission  of  guilt  afterwards 
e,  will  be  received  as  a  voluntary  confession.^  More  doubt 
be  entertained  as  to  the  law,  if  the  promise  has  proceeded 
a  person  of  superior  authority,  as  a  magistrate,  and  the 
ission  is  afterwards  made  to  an  inferior  officer;  because  a 
on  from  this  latter  person  might  be  insufficient  to  efface  the 
station  of  mercy,  which  had  previously  been  raised  in  the 
ner's  mind.' 

03.  Passing  now  to  the  nature  of  the  inchicement,  it  may 
id  down  as  a  general  rule,  that  in  order  to  exclude  a 
ssion,  the  inducement,  whether  it  assume  the  shape  of  a 
se,  a  threat,  or  mere  advice,  must  have  reference  to  the 
ler's  escape  from  the  criminal  charge  against  him.  It  is  not 
aeant  that  at  the  time  when  the  inducement  is  held  out,  the 
3  against  the  prisoner  must  actually  have  been  made ;  for 

a  man  was  threatened  to  be  given  into  custody  without 
Cence  being  then  specified,  but  afterwards  the  nature  of  the 
!  was  stated,  and  he  confessed  his  guilt,  the  judges  held  that 
ofession  was  not  admissible.'  Still,  the  promise  or  threat, 
3  the  effect  of  excluding  the  statement,  must  be  such  as  is 
ted  to  influence  the  prisoner's  mind  vrith  respect  to  his 
from  the  charge.    A  confession,  therefore^  will  be  received, 

it  were  induced  by  spiritual  exhortations^  whether  of  a 
lan  *  or  of  any  other  person ;  *  for  such  a  confession  can 
Y  be  regarded  as  tmtrue ;  and  the  law  of  England,  Ireland, 
aerica, — ^unlike  that  which  prevails  in  Scotland,'  or  in  other 


'.  HowcB,  6  C.  (S?  P.  404,  per  Lord  Demnan ;  B.  v.  Idngate,  1  Ph. 

;  R  V.  Rosier,  id.  410,  411 ;  R.  u.  Bryan,  Jebb,  C.  C.  157  ;  Joy 

us.  72 — 74.     See  R.  tj,  Richards,  5  C.  <fc  P.  318. 

.  Cooper,  5  C.  ^  P.  535,  per  Parke,  J. 

.  Luckhiirst,  Pearce  <b  Dear.  C.  C.  245. 

.  (Hlham^  1  Moo.  0.  C.  186  ;    explained  in  Joy  on  Confess.  52 — 

1.  V.  Drake,  15  Mass.  161.     But  see  R.  «.  Griffin,  6  Cox,  Cr.  Cas. 

1  post,  p.  757,  n.  2. 

Wild,  1  Moo.  C.  C.  452  ;  R.  v.  Nute,  2  Rusa.  C.  <fc  M.  832, 833  ; 

i  in  R.  V.  Hewett,  C.  is  MarsL  536,  per  Patteson,  J.  ;  R  v.  Gib- 

•,  C.  C.  15  ;  R.  V.  Sleeman,  Pearce  &  Dear.  C.  C.  249. 

son  Cr.  Law  of  Scotland,  586,  cited  in  Joy  on  Confess.  57,  n.  a,  58. 

8a2 
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countries  subject  to  the  Roman  law/ — does  not,  as  will  presently 
be  pointed  out,'  regard  penitential  confessions  to  a  priest  in 
the  light  of  privileged  communications.     So,  a  promise  of  some 
merely  collateral  benefit  or  boon,  as  for  instance,  a  promise  to  give 
the  prisoner  some  spirits,'  or  to  strike  ofif  his  hand-cuffs,^  or  to  let 
him  see  his  wife,^  will  not  be  deemed  such  an  inducement  as  will 
authorise  the  rejection   of  a  confession  made  in  consequence. 
Neither  will  an  inducement  held  out  to  a  prisoner  with  reference 
to  one  charge  exclude  a  consequent  confession  which  relates  to 
another ;  *  unless  the  two  ofifences  be  so  blended  together  as  to 
constitute  in  reality  but  one  transaction.'    So,  where  a  woman 
was  indicted  for  concealing  the  birth  of  her  child,  her  acknow- 
ledgment that  she  had  been  confined  was  received  in  evidence, 
though  made  in  consequence  of  the  doctor  having  threatened  that 
he  would  examine  her  person.'    So,   also,  confessions  will  in 
general  be  admitted,  though  caused  by  intimidating  language, 
provided  the  intimidation  has  had  no  reference  to  the  charge,  and 
was  not  otherwise  calculated  to  produce  any  untrue  statement' 

§  804.*'  Moreover,  if  no  inducement  has  been  held  out  relating 
to  the  charge,  it  matters  not  in  what  way  the  confession  has  been 


*  In  the  Boman  law  penitential  confessions  to  the  priests  are  enooiuaged 
for  the  relief  of  the  conscience,  and  the  priest  is  bound  to  secrecy  by  the 
peril  of  punishment.  *'  Confessio  coram  saoerdote  in  poenitentii  fiscta  non 
probat  in  judido ;  quia  eenselur  facia  coram  Deo  ;  imo,  si  sacerdos  earn 
enundet,  inddit  in  poenam."  Mascardus,  De  Probat,  vol.i,  OoncL  377. 
It  was  lawful,  however,  for  the  priest  to  testify  in  such  cases  to  the  fikct, 
that  the  party  had  made  such  a  penitential  confession  to  him  as  the  CSiurch 
requires,  and  that  he  had  enjoined  penance  upon  him ;  and,  with  the  express 
consent  of  the  penitent,  he  might  lawfully  testify  to  the  substance  of  the 
confession  itself.     lb.  '  Post,  §§  837,  838. 

'  R  V.  Sexton,  cited  Joy  on  Confess.  17 — 19,  is  to  contrary  ;  but  this 
case,  which  was  decided  by  Best,  J.,  is  probably  not  law.  See  obsanrations 
of  Mr.  Greaves  in  2  Buss.  G.  <fe  M.  827,  n.  k, 

*  K  V.  Green,  6  C.  &  P.  655,  per  Bosanquet  and  Taunton,  Js. 

*  R  V,  Uoyd,  6  C.  <b  P.  393,  per  Patteson,  J. 

•  R  V,  Warner,  dted  2  Russ.  C.  &  M.  845,  per  littledale,  J. 
'  R  V.  Heam,  0.  &  MarsL  109,  per  Ooltman,  J. 

'  R  V.  Cain,  1  Crawfl  &  Dix,  C.  C.  37. 

•  See  R  «.  Thornton,  1  Moo.  C.  C.  27,  28. 
*"  Gr.  Ev.,  §  229,  in  part 
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ined ;  for  whether  it  were  induced  by  a  solemn  promise  of 
cyy  even  confirmed  by  an  oath ;  *  or  by  reason  of  the  prisoner 
ag  been  made  dnmken ;"  or  even,  by  any  deception  practised 
I  him,  or  false  representation  made  to  him  for  that  purpose ;' 
Q  be  equally  admissible,  however  much  the  mode  of  obtain- 
t  may  be  open  to  censure,  or  may  render  the  statement  itself 
3  to  suspicion.  Much  less  will  a  confession  be  rejected, 
ly  because  it  has  been  elicited  by  qtiestions  put  to  the  pri- 
•,  whether  by  a  magistrate,*  oflficer,*  or  private  person;*  and 
brm  of  th^  question  is  immaterial,  even  though  it  assumes 
risoner's  guilt.'  So,  if  a  prisoner  makes  a  confession  under 
lope,  held  out  by  a  person  not  in  authority,  that  he  will 
by  be  admitted  as  Queen's  evidence,  it  will  be  received  against 
*  and  the  same  result  will  follow,  though  his  hopes  have 


.  V.  Shaw,  6  0.  <b.  P.  372,  per  PattesoD,  J.  ;  Com.  v.  Knapp,  9  Pick. 

100—510. 

.  V,  Spilsbury,  7  0.  <fe  P.  187,  per  Coleridge,  J.,  qiL  on  the  ground 

i  yino  Veritas.     In  the  case  of  R.  v»  Sippet,  which  was  tried  at  Maid- 

kas.  1839,  a  confession  made  by  the  prisoner  while  talking  in  his  sleep, 

adered.in  evidence ;    but  Tindal,  C.  J.,  doubting  its  admissibility,  it 

thdrawn,  MS. 

V.  Derrington,  2  G.  <fe  P.  418,  per  Garrow,  B.  ;   R.  v.  Barley,  2 
Ev.  13,  n.  z,  and  37,  per  Garrow,  B.,  afterwards  confirmed  by  all 


.  V.  Rees,  7  C.  <fe  P.  569,  per  Lord  Denman  ;  R  v,  Bartlett,  id.  832, 
lland,  B.  ;    R  v.  Ellis,  By.  &  M.  432,  per  littledale,  J.,  citing  a 

decision  of  Holroyd,  J.,  and  overruling  R.  r.  Wilson,  Holt's  N.  P. 
,  per  Richards,  C.  B. 

v.  Thornton,  1  Moo.  C.  C.  27  ;  R  v.  Gibney,  Jebb,  C.  0.  15  ;  R 
•,  8  C.  <fe  P.  176.     The  case  of  R  v.  Devlin,  2  Crawf.  &  Dix,  C.  C. 

contrit,  but  seems  not  to  be  law. 

V.  WUd,  1  Moo.  C.  C.  452. 

V.  Wild,  1  Moo.  C.  C.  452  ;    R  v.  Thornton,  id.  27  ;    R  v.  Kerr, 

T.  179,  per  Park,  J.  ;  anon,  per  Littledale,  J.,  cited  1  Ph.'  Ev. 
In  the  case  of  R  v,  Doyle,  1  Crawf.  &  Diz,  0.  C.  396,  a  constable, 
.utioning  the  prisoner,  asked  her  how  so  much  of  her  blue  came  into 
Id's  stomach,  and  Bushe,  C.  J.,  is  reported  to  have  rejected  the 
;  but  this  case,  it  is  submitted,  is  not  law.  See  Joy  on  Confess.  32 
12—44. 

V.  Berigan,  Ir.  Cir.  R  177,  per  Crampton,  J.  This  case  seems  to 
i  R  9.  Hall,  2  Lea.  0.  0.  560,  n.,  per  Mr.  Sergt.  Adair.  See  R  v. 
,  0.  <Sr  Marsh.  584  ;  R  v,  Bhickbum,  6  Cox,  Cr.  Cas.  333.  See 
t,  §  808. 
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been  excited  by  a  constable  or  other  officer,  if  on  the  trial 
of  his  accomplices  he  refuses  to  make  a  fiill  disclosure^  and 
thus  violates  the  condition  on  which  his  claim  to  favour  can 
alone  rest/  So,  what  the  accused  has  been  overheard  muttering 
to  himself,  or  saying  to  his  wife  or  to  any  other  person  in  confi- 
dence, will  be  receivable  in  evidence  ;*  though  the  wife,  attorney 
and  counsel  of  the  prisoner  will  not,  on  grounds  that  will  be 
presently  explained,  be  themselves  allowed  to  reveal  what  he 
has  said  to  them.^  A  voluntary  confession,  too,  is  admissible,  to 
whomsoever  it  may  have  been  made,  though  it  does  not  appear 
that  the  prisoner  was  warned  that  what  he  said  would  be  used 
against  him ;  nay,  though  it  appears  on  the  contrary  that  he  was 
not  so  warned/ 

§  805.  In  most  cases,  indeed,  it  may  be  advisable  and  proper  to 
caution  the  prisoner  in  general  terms,  that  any  confession  he 
makes  will  be  admissible  against  him  at  the  trial,  and  can  do 
him  no  service  ;*  because  if  it  should  turn  out  that  any  threat  or 
inducement  has  been  previously  held  out  by  some  person  in 
authority,  the  confession,  which  is  unaccompanied  by  st^ch  cauti(m, 
wiU,  as  before  stated,'  be  inadmissible.  Still,  it  is  not  necessary, 
in  general,  to  do  more  than  to  show  that  the  party  receiving  the 
confession  left  the  prisoner  at  full  liberty  to  act  and  judge  for 
himself ;  and  though  it  should  appear  that  immediately  before  the 
admission  was  made  the  accused  was  in  the  custody  of  another 
person,  the  Court,  unless  some  reason  exists  for  suspecting  collu- 
sion, will  not  compel  the  prosecutor  to  call  such  person  as  a 
witness,  or  to  prove  that  he  did  not  hold  out  any  threat  or  induce- 


>  R  V.  Dingley,  1  0.  A  Kir.  640,  per  Pollock,  0.  B.  ;  R  v.  Barley,  2 
St.  £v.  13,  n.  Zf  approved  of  by  all  the  judges. 

^  IL  V,  SimonB,  6  C.  <fe  P.  541,  per  Alderson,  B. 

'  Post,  §§  830 — 836  ;  R  v.  Shaw,  6  C.  <fe  P.  373,  per  PattoK)n,  J. 

*  R  V.  Thornton,  1  Moo.  C.  C.  27  ;  R  v,  Gibney,  Jebb,  C.  0.  16,  17, 
18,  20  ;  R  V.  MagiU,  dted  in  MoNally's  £v.  38  ;  R  v.  Long,  6  C.  &  P. 
179,  per  Gumey,  B.  ;  Joy  on  Confess.  45 — 48  ;  R  u.  Lavin,  Jr.  CSr.  R 
813,  per  Perrin,  J. 

»  R  V.  Green,  5  C.  A  P.  312,  per  Gumey,  R  ;  R  «.  Arnold,  8  C.  &  P. 
622,  per  Lord  Denman ;  B.  v.  CBeilly,  Jr.  Cir.  R  718,  per  BaU,  J. 

'  Ante,  §  802. 
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;.'  In  order,  however,  to  free  the  evidence  from  all  reasonable 
;tion,  it  will  be  prudent,  especially  in  important  cases,  to  call 
persons  in  authority,  who,  shortly  before  the  confession  was 
if  either  had  the  prisoner  in  custody,  or  held  any  conversation 

him.'  Notwithstanding  the  law  is  as  above  stated,  many 
3es  of  the  peace,  both  in  England  and  Ireland,  are  in  the 
;  of  dissuading  the  culprit,  with  more  or  less  earnestness, 
disclosing  any  fact  which  may  tend  to  establish  his  guilt. 

practice,  which  is  rather  to  be  admired  for  romantic 
rosity  than  for  wisdom,  or  for  any  beneficial  consequences 
dng  therefrom  to  the  public,'  has  been  very  properly  con- 
led  by  several  able  judges,  as  an  absurd  and  improper  mode 
utting  up  one  of  the  most  valuable  sources  of  justice  and 


4 
* 


06.^  It  has  been  thought  that  illegal  imprisonment  is  calcu* 
to  exert  such  influence  upon  the  mind  of  the  prisoner,  as  to 
y  the  inference  that  his  confessions  made  during  its  conti- 
i;e  were  not  voluntary ;  and  on  one  occasion,  they  appear  on 
pround  to  have  been  rejected."  But  this  doctrine  cannot  yet 
nsidered  as  satisfactorily  established.^ 

07.  From  the  preceding  observations  and  cases,  it  is  clear 
L  confession,  to  be  admissible,  must  have  been  made  in  con* 
nee  of  some  inducement  or  threat,  which,  being  held  out  or 
toned  by  a  person  in  authority,  related  to  the  prisoner's 
e  from  the  charge  against  him.     Still,  the  question  remains, 

.  V,  Clewes,  4  0.  <k  P.  423,  per  littledale,  J.  ;  R  i^.  Swatkins,  id. 
er  Patteson,  J.  ;   R.  v.  Gibney,  Jebb,  C.  C,  15  ;    R  v.  Courtney,  2 

&  Dix,  C.  C.  63,  per  Ball,  J.  ;  Joy  on  Confeea.  69 — 61. 
le  cases  cited  in  last  note, 
linb.  Bev.  March,  1824. 

V.  Oreen,  5  C.  «fe  P.  312,  per  Gumey,  R  ;  R.  v.  Arnold,  8  C.  ^  P. 
6r  Lord  Denman.  In  R  v.  Cart,  Maidstone  Sum.  Ass.  1838,  MS., 
)enman  observed  to  some  constables,  who  were  called  as  witnesses  : — 
distinction  is  very  clear  ;  you  are  not  to  suppress  the  truth,  but  you 
;  to  take  any  measures  of  your  own  to  endeavour  to  extort  it.^' 
\  Bv.y  §  230,  almost  verbatim. 

V.  Aclooyd,  1  Lew,  C.  C.  49,  per  Holroyd,  J. 

V.  Thornton,  1  Moo.  0.  C.  27  ;  1  Lew.  C.  C.  49,  S.  0. 
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what  language  is  sufficient  to  constitute  such  inducement  or 
threat ;  and  here  the  reported  decisions  certainly  furnish  a  yery 
unsatisfactory  guide.  Some  reason  may  be  given  for  applying 
the  rule  to  such  words  as  these  : — "  Unless '  you  give  me  a  more 
satisfactory  account,  I  will  take  you  before  a  magistrate;"*  "If 
you  will  tell  me  where  my  goods  are,  I  will  be  favourable  to  you;*' 
**  I  only  want  my  money,  and  if  you  give  me  that,  you  may  go  to 
the  devil ;  "  *  "  If  you  will  not  tell  all  you  know  about  it,  of  course 
we  can  do  nothing;"*  **  You  are  under  suspicion  of  this,  and  you 
had  better  tell  all  you  know  ;"*  "  The  watch  has  been  found,  and 
if  you  do  not  tell  me  who  your  partner  was,  I  will  commit  you  to 
prison;"'  "You  had  better  split,  and  not  suffer  for  all  of  them."* 
But  when  confessions  have  been  rejected  in  consequence  of  such 
expressions  as  the  following  having  been  used : — "  It  will  be  better 
for  you  to  speak  the  truth ;  "*  "It  is  of  no  use  for  you  to  deny  it, 
for  there  are  the  man  and  boy  who  will  swear  they  saw  you  do 
it ; "  *"  "Now,  be  cautious  in  the  answers  you  give  me  to  the  ques- 
tions I  am  going  to  put  to  you  about  this  watch ; ""  "  Whatever 
you  say  will  be  taken  down  and  used  against  you ; "  '*  "  Do  not  say 
anything  to  prejudice  yourself,  as  what  you  say  I  shall  take  down, 
and  it  will  be  used  for  you  or  against  you  at  your  trial ; "  "  "  What 
you  are  charged  with  is  a  very  heavy  offence,  and  you  must  be  very 
careful  in  making  any  statement  to  me,  or  any  body  else,  that 

1  Gr.  Ev.,  §  220,  in  part. 

^  R  V,  Thompson,  1  Lea.  0.  G.  291,  per  Hotham,  B.  ;  R  v.  Luckhiint, 
Pearce  &  Dear.  C.  C.  245  ;  R  v.  Richards,  5  C.  <fe  P.  318,  per  Bosanqaet, 
J.  ;  S.  C.  cited  as  R  v.  Griffiths,  2  Ross.  C.  <&  M.  832 ;  R  v.  Walsh,  Ir. 
Cir.  R  866,  per  Jaoksoo,  J. 

^  R  V.  Cass,  1  Lea.  C.  C.  293,  n.  cs  per  Gould,  J.  ;  Boyd  v.  Hie  State, 
2  Humphreys,  R  37.  ^  R  v.  Jones,  R  <k  R  152. 

^  R  V.  Partridge,  7  0.  <k  P.  551,  per  Patteson,  J.  See  also  Guild's  case, 
5  Halst  163. 

'  R  V.  Kingston,  4.  C.  d:  P.  387,  per  Parke  and  Littledale,  Js. 

^  R  r.  Parratt,  4  C.  <fe  P.  570,  per  Alderson,  J.  ;  R  v.  Upohurch,  1  Moo. 
C.  0.  466. 

"  R  «.  Thomas,  6  C.  <fe  P.  353,  per  Patteson,  J. 

*  R  V.  Gamer,  2  0.  <fe  Eir.  920  ;  3  Sees.  Oas.  329  ;  1  Den.  329,  &  C. 

"  R  V.  Mills,  6  0.  <fe  P.  146,  per  Gumey,  B. 

"  R  V.  Fleming,  1  Arm.  Maa  &  Ogle,  330. 

''  R  V.  Harris,  1  Ck)z,  Or.  Cas.  106,  per  Maule,  J. 
"  R  V.  Drew,  8  C.  <fc  P.  140,  per  Coleridge,  J. 
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r  tend  to  injui'e  you ;  but  anything  you  can  say  in  your  defence, 
shall  be  ready  to  hear,  or  send  to  assist  you ; "  ^  in  these,  and 
like  cases,  it  is  only  too  apparent,  that  justice  and  common 
$6  have  been  sacrificed  on  the  shrine  of  mercy.  Indeed,  the 
;es  themselves  have  recently  come  to  this  conclusion,  and  after 
mn  discussion  of  the  subject  in  the  Court  of  Criminal  Appeal, 
'  have  expressly  overruled  the  last  three  decisions  cited  above, 
ases  which  are  discreditable  to  the  law.'  So  anxious  was  the 
rt  at  one  time  to  exclude  evidence  of  confessions,  that  exhor- 
•ns  not  to  tell  lies,  but  to  speak  the  truths  have  been  deemed 
y  to  induce  a  false  acknowledgment  of  guilt ;  and,  conse- 
itly,  admissions  made  after  such  exhortations  have  more  than 
been  rejected.^  But  this  paradoxical  opinion  is  now  happily 
3ded.^ 

)08.  Where  the  inducement  relates  to  the  charge  against  the 
ner,  and  comes  from  a  person  in  authority,  it  is  not  necessary 
it  should  be  directly  held  out  to  the  prisoner  himself;  but  it 
equally  have  the  effect  of  excluding  his  confession,  if  there  be 
reason  to  believe  that  it  has  come  to  his  knowledge,  and  has 
meed  his  conduct.  Thus,  where  a  superior  clerk  in  the 
DiBce  said  to  the  wife  of  a  postman,  who  was  in  custody  for 
ng  and  detaining  a  letter,  '^  Do  not  be  frightened ;  I  hope 
Qg  will  happen  to  your  husband  beyond  the  loss  of  his  situa- 
' — the  prisoner's  subsequent  confession  was  rejected,  it 
ring  that  the  wife  might  have  communicated  to  him  the 

V,  Morton,  2  M.  ^  Bob.  514,  per  id. 

V.  Baldry,  2  Den.  430.  There  a  policeman,  who  had  a  prisoner  in 
fT  on  a  charge  of  felony,  said  to  him,  ''You  need  not  say  anything  to 
kte  yourself ;  what  you  say  will  be  taken  down  and  used  as  evidence 

you.'*  The  Oourt  held  that  a  confession  subsequently  made  was 
ble.  Notwithstanding  this  decision,  some  of  the  Irish  judges  appear 
bill  inclined  to  follow  the  former  mala  fraads.  See  R  ir.  Toole,  7 
r.  Cas.  244.    Sed.  qu. 

V,  Shepherd,  7  0.  &  P.  579,  per  Gaselee,  J.  ;  B.  v,  Enoch,  5  0.  ^  P. 
)r  Park,  J.  ;  R  v.  Wood,  Ir.  Cir.  R  597}  per  Crampton,  J.  ;  R  «. 
r,  2  C.  ^  Kir.  225,  per  Pollock,  C.  B. 

V.  Holmes,  1  0.  <b  Kir.  248,  per  Bolfe,  B. ;  R  v.  Court,  7  C.  <fe  P. 
T  litUedale,  J.  ;  R  v.  Harris,  1  Moo.  C.  C.  341 ;  R  v.  Baldiy,  2 
(0,  442. 
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Bubstance  of  this  statement.'  So,  where,  in  a  case  of  murder, 
Government  had  published  a  handbill,  offering  pardon  to  any  one 
of  the  offenders,  except  the  person  that  struck  the  blow,  who 
should  give  such  information  as  would  lead  to  the  conviction  of 
bis  accomplices ;  and  it  appeared  that  the  prisoner  was  aware  of 
this  offer,  and  was  induced  by  it  to  make  a  confession,  the  Court 
held  that  what  he  said  could  not  be  given  in  evidence.' 

§  809.'  The  rule  that  the  confession  must  be  voluntary,  is 
equally  applicable  to  cases  where  the  prisoner  has  made  a  state- 
ment during  the  preliminary  inquiry  hrfore  the  magistrate.  The 
practice  of  subjecting  the  accused  to  a  compulsory  examination, 
and  even  of  putting  him  to  the  torture,  was  familiar  to  the  Roman 
law,^  and  both  these  modes  of  proceeding  were  legal  in  Scotland 
so  late  as  the  reign  of  Queen  Anne.'^  In  England,  too,  down  to 
the  reign  of  Charles  the  First,  the  rack  was  occasionally  emfdoyed 
as  an  apt  engine  for  wringing  truth  from  the  victims  of  the  Star 
Chamber  and  the  High  Conmiission  Court  ;*  and  even  Lord  Coke, 
till  he  became  a  patriot,  and  saw  political  offences  with  the  eyes 
of  a  leader  of  the  Opposition,  was  prepared  to  wink  at,  if  not  to 
justify^  its  use ;'  while  Lord  Bacon,  to  his  eternal  infamy,  did  not 
hesitate,  as  Attorney- General,  to  superintend,  in  person,  the  tor- 
ture of  an  aged  clergjrman.'  However,  in  the  year  1628,  on  the 
trial  of  Felton  for  the  murder  of  the  Duke  of  Buckingham,  the 


^  R  V,  Harding,  1  Arm.  Mac.  k  Ogle,  340. 

^  R.  v.  Boswell,  C.  <k  Marsh.  584,  per  Cresswell,  J.  See  R  v.  Dingley, 
1  C.  <fe  Kir.  637  ;  and  R  v.  Blackburn,  6  Cox,  Or.  Oas.  333. 

^  Or.  £y.,  §  224,  in  part  as  to  first  six  lines. 

^  See  B.  Oarpzor.  Practice  B«nim  Criminal,  Pars  iii,  Qnaeat  113, 
per  tot. 

*  The  Act  of  7  Anne,  o.  21,  §  5,  abolished  the  use  of  torture  in  Scotland. 
See  2  M'Donall's  Inst,  of  Laws  of  Scotland,  660.  For  instances  of  the 
application  of  tortnre  beyond  the  Tweed,  see  6  How.  St  Tr.  1217 — 1222, 
and  10  id.  687,  691,  726—747,  751—758, 

•  Campion's  case,  cited  by  Weston,  B.,  in  R  r.  Cellier,  7  How.  St.  Tr. 
1205  ;  Peacham's  case,  2  How.  St.  Tr.  871. 

'  See  Lady  Shrewsbury's  case,  2  How.  St  Tr.  773,  774,  n.  a. 

"  Peacham's  case,  2  How.  St  Tr.  870,  871,  876.  See  the  masterly  Life 
of  Lord  Bacon,  in  Lord  Campbell's  Lives  of  the  ChanceUors,  2nd  toL, 
339—341. 
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lence  being  amply  sufficient  to  insure  a  conviction  without  the 
of  torture,  and  the  prisoner  threatening,  that,  were  he  put  to 
rack,  he  might  possibly  accuse  Bishop  Laud,  or  some  other  of 
lords  of  the  council  as  being  accessories  to  the  fact,  the  judges 
e  to  an  unanimous  opinion,  that  "no  such  punishment  as 
ire  by  the  rack  was  known  or  allowed  by  our  law ; "  *  and 
2  that  decision  no  attempt  has  been  made  to  revive  this 
3ious  practice/^ 

UO.  Though  toiiure  was  thus  formally  abolished  before  the 
lie  of  the  seventeenth  century,  it  was  not  till  after  the  lapse 
any  years  that  the  common  law  doctrine,  nemo  tenetur  prodere 
um,  was  fully  recognised,  or  at  least  was  interpreted  to  mean, 
does  in  the  present  day,  that  all  confessions  should  be  strictly 
tary ;  for  no  man  can  read  the  cases  reported  among  the 

trials,  without  observing,  that,  up  to  a  comparatively  modem 
persons  accused  of  flagrant  or  political  offences  were  earnestly 
ed,  in  their  preliminary  examinations,  to  acknowledge  their 
;  while  at  their  trial  recourse  was  frequently  had  to  every 
;e  of  cross-examination,  in  order  to  entrap  them  into  a  con* 
n,  or  to  detect  some  falsehood  or  inconsistency  in  the  state- 
;  which  they  had  made  in  support  of  their  innocence.  This 
ce,  which  still  continues  in  France,'  and  in  other  countries 
B  continent  of  Europe,  and  which  certainly  is  no  mean  in- 
ent  for  the  discovery  of  truth,  has  been  regarded  both  in 
Duntry  and  in  America,  during  the  last  century,  as  savouring 
iaimess  and  oppression,  and  has  consequently  been  discon- 

;  and,  though  certainly  few  Englishmen  would  wish  to  see 
lode  of  proceeding  re-established  in  all  its  harshness  and 

in  our  criminal  courts,  some  will  probably  consider  that 
sentiments  of  humanity  and  fair  dealing  have  been  carried 
too  far  in  an  opposite  direction. 


V.  Felton,  3  How.  St  Tr.  371. 

R.  V.  Cellier,  7  How.  St.  Tr.  1206,  Weaton,  B.,  told  the  juiy,  that 

>n  had  suffered  torture  in  England  since  Campion,  the  Jesuit,  who 

to  the  rack  in  the  20th  year  of  the  reign  of  Qneen  Elizabeth.     But 

strange  mistake. 

Comments  on  the  case  of  the  Due  de  PrasUn,  in  Law  Rev.  No.  xiiL 
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§  811.  The  first  Acts  which  regulated  the  examination  of  pri- 
soners before  the  magistrates,  were  passed  in  the  reign  of  Queen 
Mary;*  and  these  statutes,  the  principles  of  which  have  been 
adopted  in  several  of  the  United  States,'  were  followed  in  Eng- 
land by  the  Act  of  7  Geo.  4,  c.  64,  and  in  Ireland  by  the  corre- 
sponding Act  of  9  Geo.  4,  c.  54.  The  statutes,  however,  which 
now  define  the  course  of  practice  in  either  country  are  11  &  13 
Vict.,  c.  42,  and  14  &  15  Vict ,  c.  93.'     The  first  of  these  two 


^  1  <fe  2  Ph.  <Sr  M.  c.  13  ;  2  <fe  3  Ph.  &  M.  c.  10  ;  extended  to  Ireland  by 
10  Car.  1,  c.  18. 

2  See  N.  York  Crim.  Code,  Part  4,  tit.  3,  ch.  7,  §§  195—199  ; 
Bellinger's  case,  8  Wend.  695,  599  ;  Elmer's  Laws  of  New  Jersey,  p.  450, 
§  6 ;  Laws  of  Alabama  (Tonlmin's  Dig.),  tit.  17,  ch.  3,  §  2,  p.  219  ;  Laws 
of  Tennessee  (Carruther's  and  Nicholson's  Dig.),  p.  426  ;  North  Carolina 
Bev.  Stat.,  ch.  35,  §  1  ;  Laws  of  Mississippi  (Aldenand  Yon  Hoesen's  Dig.), 
ch.  70,  §  5,  p.  532  ;  Laws  of  Delaware  (Rev.  Code  of  1829),  p  63  ; 
Brevard's  Laws  of  South  Carolina,  vol  i.,  p.  460  ;  Laws  of  Missoari 
(Revision  of  1885),  p.  476  ;  Laws  of  Michigan  Territory,  p.  215.  See  also 
Massachusetts  Rev.  Stat,  ch.  85,  §  25  ;  Resp.  v.  M'Carty,  2  DalL  87,  per 
M'Kean,  C.  J. 

'  14  &  15  Vict,  c.  93,  relates  to  Ireland,  and  enacts,  in  §  14,  dause  2, 
that,  '^  Whenever  the  examination  of  the  witnesses  on  the  part  of  the  prose- 
cution shall  have  been  completed,  the  justice  or  one  of  the  justices  pres^it 
shall  (without  requiring  the  attendance  of  the  witnesses)  read  or  cause  to  be 
read  to  the  person  accused  the  several  depositions,  and  then  take  down  in 
writing  the  statement  (Ac.)  of  such  person  (having  first  cautioned  him  that 
he  is  not  obliged  to  say  anything  unless  he  desires  to  do  so,  but  that  what* 
ever  he  does  say  will  be  taken  down  in  writing,  and  may  be  given  in  evi- 
dence against  him  on  his  trial)  ;  and  whatever  statement  the  said  person 
shall  then  make  in  answer  to  the  charge  shall,  when  taken  down  in  writing, 
be  read  over  to  him,  and  shall  be  signed  by  the  said  justice  or  one  of  the 
justices  present,  and  shall  be  transmitted  to  the  clerk  of  the  Crown  or  peace, 
as  the  case  may  be,  along  with  the  depositions,  and  afterwards,  npon  the 
trial,  may,  if  necessary,  and  if  so  signed,  be  given  in  evidence  against  the 
person  accused,  without  further  proof  thereof,  unless  it  shall  be  proved  that 
it  was  not  signed  by  the  justice  purporting  to  sign  the  same  ;  but  nothing 
herein  contained  shall  prevent  the  prosecutor  from  giving  in  evidence  any 
admission  or  confession,  or  other  statement  made  at  any  time  by  the  person 
accused,  and  which  would  be  admissible  by  law  as  evidence  against  such 
person." 

The  form  given  in  SoL  Ac.  is  as  follows  :— 

"  Complainant  ^  Petty  Sessions  district  of 

Defendant      j  County  of 

A  charge  having  been  made  against  C.  D.  befcnre  the  undenigned  justice 
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},  which  applies  to  England,  enacts,  in  §  18,  that  "  after  the 
ninatiom  of  all  the  witnesses  on  the  part  of  the  prosecution  as 
3said  shall  have  been  completed,  the  justice  of  the  peace,  or 
of  the  justices,  by  or  before  whom  such  examination  shall 
been  so  completed  as  aforesaid,  shall,  without  requiring  the 
idance  of  the  witnesses,  read,  or  cause  to  be  read,  to  the 
sed  the  depositions  taken  against  him,  and  shall  say  to  him 
5  words,  or  words  to  the  like  effect : — 'Having  heard  the  evi- 
e,  do  you  wish  to  say  anything  in  answer  to  the  charge  ?  You 
ot  obliged  to  say  anything  unless  you  desire  to  do  so,  but  what- 
yrou  may  say  will  be  taken  down  in  writing,  and  may  be  given 
idence  against  you  upon  your  trial ; '  and  whatever  the  prisoner 
then  say  in  answer  thereto  shall  be  taken  down  in  writing,* 

au9t  of  complainty  wUh  time  and  place\  ;  and  the  said  charge  having 
*ead  to  the  said  C.  D.,  and  the  witnesses  for  the  prosecution  having 
severally  examined  in  his  presence,  and  the  said  C.  D.  having  been 
ily  cautioned  that  he  was  not  obliged  to  say  anything,  but  that  what- 
)  did  say  might  be  given  in  evidence  against  him  upon  his  trial,  saith 
»ws  :  [statement  of  prisoner  in  his  very  vjordsy  or  as  nearly  so  as  pos^ 
nd  to  be  signed  by  hiniy  if  he  wUt], 
Taken  before  me  this  day  of  in  the  year 

eighteen  hundred  and  fifty  ,  at  in  said 

county. 

'^  Signed  Justice  of  said  county." 

Q  form  given  in  Schedule  N  to  the  Act  is  as  follows  : — 

:  A.  B.  stands  charged  before  the  undersigned  [one'\  of  her  Majesty's 
I  of  the  Peace  in  and  for  the  [coun^]  aforesaid,  this  day  of 

in  the  year  of  our  Lord  ,  for  that  he  the  said 

>n  at  [^,  as  in  the  caption  of  the  depositiona\  ; 

said  charge  being  read  to  the  said  A.  B.,  and  the  witnesses  for  the 
ion,  C.  D.  and  E.  F.,  being  severally  examined  in  his  presence^  the 
B.  is  now  addressed  by  me  as  follows  ;  *  Having  heard  the  evidence, 
nrish  to  say  anything  in  answer  to  the  chaige  ?  You  are  not  obliged 
aything  uidess  you  desire  to  do  so  ;  but  whatever  you  say  will  be 
»wn  in  wrriting,  and  may  be  given  in  evidence  against  you  upon  your 
thereupon  the  said  A.  B.  saith  as  follows  : 

state  whatever  the  prisoner  may  say,  and  in  his  very  words,  as  nearly 
le,      Oet  him  to  sign  it  if  he  wiU,] 

"A.  B. 
aken  before  me  at  the  day  and  year  first 

above  mentioned. 

"  S.  L.» 
>rm  is  legalised  by  §  28  of  the  Act,  but  is  not  rendered  necessaiy. 
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and  read  over  to  him,  and  shall  be  signed  by  the  said  justice 
or  justices,  and  be  kept  with  the  depositions  of  the  witnesses, 
and  shall  be  transmitted  with  them  as  hereinafter  mentioned;" 
that  is,  "  the  statement  of  the  accused  "  shall,  together  with  the 
other  documents  in  the  case,  "  be  delivered  by  the  said  justice  or 
justices,  or  he  or  they  shall  cause  the  same  to  be  delivered,  to  the 
proper  officer  of  the  Court  in  which  the  trial  is  to  be  had,  before 
or  at  the  opening  of  the  said  Court  on  the  first  day  of  the  sitting 
thereof,  or  at  such  other  time  as  the  judge,  recorder,  or  justice, 
who  is  to  preside  in  such  Court  at  the  said  trial,  shall  order  and 
appoint ;  "  ^  "  and  afterwards,  upon  the  trial  of  the  said  accused 
person,  the  same  may,  if  necessary,  be  given  in  evidence  against 
him,  tvithout  farther  proof  thereof ,  unless  it  shall  be  proved  that 
the  justice  or  justices  purporting  to  sign  the  same  did  not  in  fact 
sign  the  same  :  Provided  always,  that  the  said  justice  or  justices 
before  such  accused  person  shall  make  any  statement,  shall  state 
to  him,  and  give  him  clearly  to  understand,  that  he  has  nothing 
to  hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any 
threat,  which  may  have  been  holden  out  to  him  to  induce  him  to 
make  any  admission  or  confession  of  his  guilt,  but  that  whatever 
he  shall  then  say  may  be  given  in  evidence  against  him  on  his 
trial,  notwithstanding  such  promise  or  threat :  Provided,  never- 
theless, that  nothing  herein  enacted  or  contained  shall  prevent 
the  prosecutor  in  any  case  from  giving  in  evidence  any  admission 
or  confession,  or  other  statement  of  the  person  accused  or  charged, 
made  at  any  timey  which  by  law  would  be  admissible  as  evidence 
against  such  person.'" 

§  812.  If  the  above  clause  be  read  in  connexion  with  the  form 
given  in  the  schedule  to  the  Act,^  it  would  seem  that,  in  order  to 
render  a  prisoner's  statement  strictly  valid  as  a  statutory  confes* 
sion,  the  following  circumstances  must  all  have  occurred.  The 
charge  must  have  been  read  to  the  accused ;  *  all  the  witnesses 
must  have  been  examined  in  his  presence,'  and  the  depositions 
read  to  him  after  the  examinations  were  completed;*  he  must 
then,  and  not  till  then,  be  twice  cautioned  by  the  justice  ;  first, 

>  §  20.  '  §  18.  '  Cited  in  last  pago,  n.  1.  '  See  ScL 

*  See  ScL,  and  §  17  of  the  Act,  died  ante,  §  447.  '  See  §  la 
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erally/  and,  secondly,  as  to  the  inefficacy  of  any  promises  or 
3ats  which  may  have  been  formerly  held  out  to  him ;'  his  whole 
ement  must  next  be  taken  down  in  his  own  words;'  it  must 

1  be  read  to  him/  and  he  must  be  pressed  for  his  signature/ 
igh  the  Act  is  silent  as  to  the  effect  of  |his  refusing  to  sign  it, 
iven  to  admit  its  correctness ;  the  justice  must  also  sign  the 
3ment  ;*  and  this  being  done,  it  must  be  kept  with  the  depo- 
ns,  and  transmitted,  together  with  them  and  certain  other 
iments,  to  the  Com*t  where  the  trial  is  to  be  had,  on  or  before 
)peiiing  of  such  Couii." 

)ld.  Notwithstanding  these  minute  directions,  it  is  not  easy 
)e  how  the  prisoner  on  his  trial  could  avail  himself  of  any 
;ct  of  them  on  the  part  of  the  justice,  whether  intentional 
herwise ;  for  the  statement  transmitted,  if  headed  in  the 
ler  pointed  out  by  the  scnedule,  is  made  evidence  against 
prisoner  on  its  mere  prodv^tion,  and  without  any  proof  of 
lode  in  which  it  was  taken  down,  unless  it  can  be  shown 
he  signature  of  the  justice  is  a  forgery.  Whether  this  was 
tention  of  the  Legislature  may,  perhaps,  be  doubted ;  but 
s  the  apparent  effect  of  the  language  employed.  It  is  also 
from  the  last  proviso  which  is  appended  to  the  18th  section 
Act,  that  any  statement  made  by  the  prisoner  in  the 
mate's  presence,  before  the  examinations  of  the  witnesses 

2  prosecution  are  all  completed,  may  be  proved  by  parol 
ce,  and  will  be  admissible  against  him,  even  though  no 
1  has  been  previously  given.' 

§  18.      Ab  to  the  old  law,  see  B.  i;.  Green,  5  C.  (Sr  P.  312 ;  R  v. 
8  id.  621. 

first  proviso  in  §  18.  This  is  quite  new,  and  is  an  uiiiqne  specimen 
d  legislation. 

Sch.  ;  and  R  v,  Koche,  C.  <b  Marsh.  341  ;  E.  v.  Sexton,  and  E.  v, 
cited  2  Buss.  C.  <fe  M.  867. 
§  18  ;  and  2  Buss.  C.  <fe  M.  881,  882. 
Sch.  ;  and  2  Buss.  C.  &  M.  881,  882  ;  B.  v.  Lambe,  2  Lea.  C.  C. 

V.  Thomas,  id.  63T  ;  R  v,  Foster,  1  Lew.  0.  0.  46  ;  R  v.  Hirst, 
V.  Zelioote,  2  Stark.  R  483  ;  R  v.  Presaly,  3  C.  <fe  P.  183. 
^  18  ;  and  B.  v.  Tarrant,  6  0.  <fe  P.  182.  ^  See  §§  18  &  20. 

post,  p.  730,  n.  1,  and  also  B.  v»  Stripp,  1  Dears.  C.  0.  648  ;  7 
Oaa.  97»  S.  C. 
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§  814.  The  judges,  as  might  have  been  expected,  have  felt 
much  embarrassment  m  putting  a  sensible  interpretation  on  these 
ill-drawn  provisions ;  and  the  cases,  as  reported  on  the  subject, 
are  extremely  unsatisfactory.  In  one,*  Mr.  Baron  Alderson  is 
made  to  entertain  much  doubt  whether,  in  spite  of  the  general 
language  of  the  Act,  it  was  not  necessary  to  prove  by  independent 
evidence  that  the  accused  had  been  duly  cautioned  by  the  magis- 
trate, although  the  caption  of  the  examination  contained  a  positive 
declaration  to  that  effect.  In  another,'  Mr.  Justice  Coleridge, 
after  consulting  Cresswell,  J.,  is  said  to  have  expressed  an  opinion 
that  the  first  proviso  in  §  18  of  the  Act,  which  relates  to  the 
special  caution  to  be  given  to  the  accused  for  the  purpose  of  re- 
moving the  effect  of  any  previous  threat  or  inducement,  was  a 
condition  precedent,  and  that  in  the  absence  of  any  proof  that  it 
had  been  acted  upon,  the  statement  of  the  prisoner  was  inadmis- 
sible. These  dicta,  however,  appear  to  be  wholly  unfounded;  and 
if  the  case  of  B.  v.  Sansome  is  correctly  given  in  Mr.  Cox's 
Criminal  Law  Cases,'  they  have  recently  been  overruled.  Accord- 
ing to  this  reporter,  the  judges  expressly  determined  in  that  case, 
that  when  an  examination  was  transmitted  by  the  committing 
magistrate  in  the  statutory  form,  it  became  admissible  without 
further  proof  ;^  and  Mr.  Baron  Parke  went  so  far  as  to  assert  that, 
in  his  judgment,  it  would  be  receivable  in  evidence,  though  neither 
of  the  cautions  was  stated  to  have  been  given.  Too  much  reliance, 
however,  should  not  be  placed  on  this  last  dictum ;  and  until  the 
law  is  more  clearly  defined  by  judicial  construction,  it  certainly 
will  be  prudent  for  committing  magistrates  not  only  to  adopt  the 
form  set  out  in  the  schedule  to  the  Act,  but  to  give  the  prisoner  in 
all  cases  the  second  caution  as  well  as  the  first.^ 

§  815.  Although  a  written  examination,  if  it  purport  to  be  taken 
in  conformity  with  the  Act,  and  to  be  signed  by  the  committing 
magistrate,  is  in  strictness  admissible  without  proof,  it  may  still 

>  R  V.  HigBOD,  2  0.  <b  Kir.  769.  '  R.  v.  Kimber,  3  Cox,  0.  a  228. 

'  4  Cox,  C.  a  203,  207.     See  S.  C.  as  reported  in  3  C.  &  Kir.  332. 

*  In  1  Den.  C.  C.  645,  where  the  same  case  is  reported,  the  above  ruling 
will  not  be  found  ;  and  this  is  the  more  remarkable  as  Mr,  Beniaon  was 
himself  counsel  in  the  cause.  '  R  v.  Sansome,  1  Den.  546. 
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dvisable  in  serious  cases,  as  a  matter  of  caution,  to  call  either 
justice  or  the  clerk,  so  that  it  may  clearly  appear  that  the  pro- 
ings  have  been  conducted  in  the  proper  manner.*  Indeed, 
course  may  become  necessary,  if  the  document  has  not  been 
n  out  in  the  proper  form  given  in  the  schedule,  or  if  it  con- 
I  erasures  or  interlineations  which  require  explanation.'  If, 
the  prisoner  has  not  signed  his  name  or  mark  to  the  paper, 
I  witness,  who  was  present  at  the  inquiry,  should,  in  prudence, 
rthcoming  to  speak  to  its  identity,  and  to  prove  that  it  was 
over  to  the  accused,  and  assented  to  by  him.^  It  would  seem 
further  necessary  to  the  validity  of  an  examination  as  evi- 
)  per  se,  that  it  should  appear  on  the  face  of  the  document 
t  was  taken  while  the  prisoner  was  under  examination  on  a 
;e  of  felony  or  misdemeanor,  or  of  suspicion  of  one  of  those 
s,  and  that  the  justices  signing  it  were  acting  as  justices  pur- 
to  statute/  Whether  these  facts  must  appear  by  a  separate 
m  is  a  point  which  is  not  yet  determined.  The  form  in  the 
ule  gives  a  separate  caption,  but  that  form,  though  legalised, 
rendered  necessary  by  the  Act ;  *  and  under  the  old  law, 
led  the  examination  was  written  on  the  same  paper  as  the 
tions,  the  heading  at  the  commencement  was  held  to  apply 
the  statements  contained  in  the  document.*  In  this  respect 
le  agreed  with  that  which  governs  examinations  taken  under 
3or  Law  Acts ;  for  it  is  not  necessary,  as  was  once  sup- 
'  that  such  examinations  should  have  distinct  captions,  but  it 
ffice  to  state  in  the  first  caption  the  names  of  each  of  the 

3.  As  the  admissibility  of  statutory  examinations  without 
•ests  on  the  presumption  that  the  justices  have  done  their 


R  V.  Pikesley,  9  0.  &  P.  124  ;  R.  v.  Wilshaw,  C.  <fc  Marsh.  145. 

B.  r.  Brogan,  cited  2  Riiss.  C.  &  M.  887  ;  R.  v,  Dwyers,  id.  n.  p. 

R.  u.  Reading,  7  C.   &  P.  649 ;    R  v,  Heam,  C.  &  MarslL  109  ; 

.pes,  7  C.  &  P.  136  ;    1  M.  &  Rob.  396,  n.,  S.  C.  ;  R  v,  Haines, 

3.  &  M.  886. 

R  V.  Tarrant,  6  C.  &  P.  182.  *  §  28  of  the  Act. 

Johnson,  2  C.  &  Kir.  355,  per  Alderson,  B. ;  R.  v.  Young,  3  id,  106. 

.  Ratcliffe  Culey,  2  Sess.  Cas.  352. 

St.  Michaers,  Coventry,  12  Q.  B.  96  ;  3  Sces.  Cas.  260,  S.  C. 

8  B 
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duty,  it  seems  to  follow  that  no  evidence  can  be  received  tending 
to  contradict  or  vary  the  statements  contained  in  the  documents 
as  returned.  This  was  the  law  before  the  late  Act  was  passed,^ 
and  that  Act  does  not  appear  to  have  introduced  any  change  in 
the  practice.'  Whether  this  presumption  is  of  so  conclusive  a 
character  as  to  exclude  all  parol  evidence,  which  is  tendered  with 
the  view  of  adding  to  the  written  examination,  is  a  question  of 
doubt  and  difficulty ;  but  as  the  recent  Act  renders  it  incumbent 
on  the  justice,  not  only  to  reduce  to  writing  so  much  of  the 
prisoner's  examination  as  may  be  material,^  but  to  take  down  his 
whole  statement,^  it  would  seem  right  to  hold  that  he  had  done  so, 
and  that  no  parol  evidence  of  any  additional  statement  made  at 
the  same  time  could  be  received.* 

§  817.  If,  however,  parol  evidence  of  such  additional  state- 
ment be  admissible  on  the  part  of  the  prosecution,  the  prisoner, 
a  fortiori,  would  seem  entitled  to  pray  it  in  aid  of  his  defence ; 
and  this  view  of  the  law  is  sanctioned  not  only  by  the  case  of 
Venafra  v.  Johnson,®  but  also  by  the  authority  of  Mr.  Starkie  and 
Mr.  Phillipps ;  the  latter  of  whom,  while  he  denies  the  right  of 
the  Crown,  admits  the  right  of  the  accused,  to  produce  such 
evidence.'  Whatever  may  be  the  correct  rule  upon  this  particular 
point,  it  is  clear,  from  the  last  proviso  which  is  appended  to 
§  18  of  the  Act,  that*  a  written  examination  will  not  exclude 
parol  evidence,  either  of  an  extra-judicial  confession  previously 
or  subsequently  made ;  •  or  of  a  statement  made  before  the  justice 
on  a  former  investigation,  and  not  incorporated  in  the  examina- 
tion returned ;  "*  or  of  anything  incidentally  said  by  the  prisoner 


»  R  V,  Walter,  T  C  &  P.  267  ;  R.  v.  Morse,  8  C.  <fe  P.  605. 
2  R  V,  Bond,  4  Cox,  C.  C.  236. 
,  '  This  was  the  language  of  the  old  law.     See  7  Geo.  4,  c.  64,  §  3. 

•  See  11  <k  12  Vict,  c.  42,  §  18,  and  Sch.  N.,  cited  ante,  §  811. 

•  See,  however,  Rowland  v,  Ashby,  Ry.  &  M.  232  ;  R  v.  Harris,  1  Moo. 
C.  0.  338  ;  Leach  v,  Simpson,  5  M  <fe  W.  312,  per  Parke,  B. 

'  1 M.  (Sr  Rob.  316,  per  Gaselee,  J. ,  after  consulting  the  judges  of  the  C.  I^ 
^  2  Ph.  Ev.  82—86;  3  St.  Ev.  787.  »  Gr.  Ev.,  §  227,  in  part. 

•  R   tj.   Carty,  Ridgway's  R    73,  cited  by  Joy  on  Confess.  97,  and 
McNally  on  Ev.  45  ;  R  v.  Reason,  16  How.  St  Tr.  35,  per  Eyre,  J. 

"  R  V.  Wilkinson,  8  C.  &  P.  662,  per  Littledale,  J.,  and  Parke,  R  ;  R. 
t?.  Bond,  4  Cox,  C.  C.  231  ;  1  Den.  C.  0.  517,  S.  C. 
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lie  the  witnesses  were  deposing  against  him,  even  though  it 
re  addressed  to  the  magistrate  himself,'  and  no  caution  had 
in  previously  given.'  So,  if  it  can  be  proved  that  the 
soner's  examination  was  not  reduced  to  writing,  parol  evi- 
ice  of  what  he  said  before  the  magistrates  will  be  received  ; ' 
ugh  the  presumption  that  all  things  were  done  as  the  law 
uires,  renders  it  necessary  for  the  Crown  to  give  clear 
ience  on  this  point ;  *  and  on  more  than  one  occasion,  the 
ges  seem  to  have  thought  it  necessary  that  the  magistrate  or 
clerk  should  be  called  to  prove  the  negative  fact/  Again,  if 
written  examination  be  shown  to  have  been  lost,*  or  if  it  be 
lly  inadmissible  under  the  statute  by  reason  of  irregularity, 
>1  evidence  will  be  received,  to  prove  what  the  prisoner 
ntarily  disclosed;'  and  in  this  last  event  of  the  examination 
g  rejected  for  informality,  it  may  still  be  used,  either  as  a 
emporaneous  writing,  to  refresh  the  memory  of  the  witness 
wrote  it,"  or  if  it  be  signed  by  the  prisoner,  it  will  be 
ivable  at  common  law,  as  his  confession,  the  signature  being 
proved,  and  it  being  shown  that  he  knew  what  it  contained.' 

I.  V.  Bond,  4  Cox,  C.  C.  231  ;  1  Den.  517  ;  3  C.  «fc  Kir.  337,  n.,  S.  C.  ; 

Spilsbury,  7  C.  &  P.  187,  per  Coleridge,  J.  ;  R  r.  Johnson,  per 
,  B.  ;  R.  V,  Moore,  per  id.  ;  R.  ».  Hooper,  per  Erskiue,  J.  ;  all  cited 
Rnfls.   C.   <b  M.   879.     But  see  R.  v.  Weller,  2  0.  &  Kir.  223,  per 

B.     Sed  qu.  as  to  this  case. 

..  V.  Stripp,  1  Dears.  C.  C.  648  ;  7  Cox,  Cr.  Cas.  97. 
%  V,  Hall,  cited  by  Grose,  J.,  in  R.  v.  Lamb,  2  Lea.  C.  C.  559 ;  R  v, 
2  Lea.  C.  C.  821. 

.  V.  Fearshire,  1  Lea.  C.  C.  202  ;  R  v,  Jacobs,  id.  309  ;  R  v,  Hinx- 
)er  Aahhurst,  J.,  and  R  v,  Fisher,  per  Heath,  J.,  cited  id.  310,  311, 
R  V,  M*Govem,  5  Cox,  C.  C.  506. 

.  v.  Packer,  per  Parke,  J.,  and  R.  v.  Phillips,  per  Bosanquet,  J.,  both 
>.  Russ.  C.  <fc  M.  876,  note  p  ;  PhiUips  v.  Wimbum,  4  C.  <fc  P.  273, 
idal,  C.  J.  «  R  V.  Reason,  16  How.  St  Tr.  35,  per  Eyre,  J. 

V.  Heed,  M.  <k  M.  403,  per  Tindal,  C.  J. 

V,  Layer,  16  How.  St  Tr.  214,  215,  per  Pratt,  C.  J.  ;  R  v.  Watson, 

ISiic.  Ill  ;    R  t7.  Watkins,  per  Bosanquet,  J.,  cited  note  &,  4  C.  dr 

;  R.  V.  Tarrant,  6  C.  <fe  P.  182,  per  Patteson,  J.  ;  R  v.  Pressly,  id. 
sr  id,  ;    R.  v.  Dewhurst,  and  R  v.  Hirst,  per  Bayley,  J.,  1  Lew.  C. 

R.  V,  Jones,  Car.  SnppL  13,  per  Bayley  and  Gaselee,  Js.,  and 
n,  B.  ;  1  Lew.  C.  C.  47,  n.  ;  4  C.  <b  P.  550,  n.,  S.  C.  ;  R  v.  Bell, 
P.  162,  per  Gaselee,  J.,  and  Lord  Tenterden. 

R  V.  Sansome,  4  Cox,  C.  C.  203  ;  1  Den.  C.  C.  545  ;  3  C.  &  Kir. 

O.  3b2 
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§  818.  One  species  of  irregularity,  however,  in  excluding  the 
examination  as  evidence  per  se,  prevents  its  being  used  to 
refresh  the  writer's  memory,  and  shuts  out  all  parol  testimony 
of  what  was  said  on  the  same  occasion.  The  irregularity  in  ques- 
tion  is  where  the  examination  pvrports  to  have  been  taken  upon 
oath.^  This  rule,  which  is  supported  by  too  many  authorities  to 
admit  of  dispute,  rests  upon  two  principles  of  law,  both  of  which 
are  of  very  questionable  poUcy,  as  applied  to  the  particular  case 
imder  discussion.  The  first  is  a  principle  which  has  been  several 
times  mentioned  above,  namely,  that  the  confession  of  a  prisoner 
must  be  voluntary :  and  it  is  contended,  that  a  statement  made 
under  oath  is  not  so.  This  is  certainly  true  in  one  sense,  though 
not  in  that  in  which  it  is  used  by  the  advocates  for  exclusion. 
A  confession  not  voluntary  is  excluded.  Why  ?  because  it  may 
be  untrue.  A  confession  made  upon  oath  cannot  be  rejected  on 
this  ground ;  since  it  is  absurd  to  contend,  that  an  oath,  which  in 
all  other  cases  is  rightly  considered  as  the  most  effectual  test  of 
truth,  should,  if  taken  by  a  prisoner,  be  regarded  as  an  induce- 
ment  to  falsehood.  But  then,  it  is  urged,  nemo  tenetur  prodere 
seipsum ;  a  prisoner  should  not  be  compelled  to  criminate  him« 
self.  Admitted ;  but  what  then  ?  A  prisoner,  though  sworn,  is  no 
more  bound  to  criminate  himself,  than  if  he  were  simply  inter- 
rogated  without  any  oath  being  administered  to  him.  He  has 
still  full  liberty  to  decline  to  make  any  explanation  or  declaration 
whatever :  though  if  he  does  consent  to  answer  the  questions  put 
to  him,  he  may,  perhaps,  incur  the  penalties  of  perjury  should  he 
knowingly  utter  what  is  false.'  '^  But  a  friendless  accused  is  not 
aware  of  the  law  in  his  favour."  This  may  be  so ;  but  in  what 
other  case  is  a  party  at  liberty  to  set  up  his  ignorance  of  the  law  ? 
If  the  maxim  of  the  common  law,  ignorantia  legis  neminem 
excusat,  be  sound,  as  it  unquestionably  is ;  and  if,  consequently, 
the  defence  of  acting  in  ignorance  cannot  protect  an   offender 


'  R  V.  Smith,  1  Stark.  B.  242,  per  Le  Blanc,  J. ;  R.  v.  Daris,  6  C.  &P. 
177,  per  Gumey,  B.  ;  R.  v.  Bentley,  id.  148,  per  id.  ;  R.  v,  RiTere,  7  C. 
&  P.  177,  per  Park,  J.  ;  R  t^.  Owen,  9  C.  &  P.  238,  per  Gumey,  B.  ;  R 
V,  Pikesley,  id.  124,  per  Parke,  B.,  and  Bosanqnet,  J.  ;  R  v.  Wheeley,  8 
C.  <k  P.  250,  per  Alderson,  B. 

^  This  however  seems  donbtfol,  as  the  magistrate  has  no  authority  to 
administer  such  an  oath. 
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[1  from  punishment ;  on  what  principle  of  justice  is  the 
ised  entitled  to  say,  *'I  confessed  my  crime,  and  have 
rn  that  my  statement  is  true ;  but  you,  the  jury,  must  not 
r  what  I  said,  because  I  was  not  aware  of  the  existence 
I  rule  of  law  which  would  have  expressly  justified  me  in 
ling  my  peace  ?  "  If  the  practice  of  examining  prisoners  on 
I  be  deemed  inquisitorial  and  harsh,  let  it  be  discoimtenanced, 
by  rejecting  a  confession  so  obtained,  but  by  prohibiting 
ices  from  acting  in  this  manner,  or  even  by  rendering  them 
e  to  a  penalty  in  case  of  disobedience. 

319.  It  may  be  thought,  at  first  view,  that  if  this  change  were 
ted,  the  practical  result  would  be  the  same ;  but  this  is  not 
since,  at  present,  not  only  are  all  confessions  made  upon  oath 
ted,  but  all  those  which  purport  to  be  so  made ;  *  and  this 
}  us  to  the  second  principle  of  law,  on  which  the  rule  under 
ission  rests.  That  principle  is,  that  as  the  justices,  in  dis- 
je  of  their  duty,  ought  to  make  a  true  return  of  what  took 
before  them,  the  Court  will  presume  that  they  have  done 
md,  therefore,  will  not  admit  parol  evidence  to  vary  or  con- 
:t  the  written  document  so  returned.  Now,  the  fallacy  of 
reasoning  is  obvious.  In  the  first  place,  the  presumption, 
A  rit^  esse  acta,  is  not  conclusive  in  ordinary  cases,  and 
d  not  be  so  in  this ;  and  next,  even  supposing  that  it  should, 
IS  not  apply.  The  duty  of  the  justice  is  two-fold;  first,  to 
ine  the  prisoner  without  administering  an  oath  to  him ;'  and, 
dly,  to  make  a  true  return  of  his  statement.  If,  then,  an 
ination  be  returned,  which  purports  to  have  been  taken  on 
the  presumption  that  this  return  is  true  is  at  least  counter- 
3ed  by  the  opposite  presumption,  that  the  justice  has 
LTged  his  duty  by  not  swearing  the  prisoner ;  and  the  result 
it  parol  evidence  should  be  received,  in  order  to  ascertain 
presumption  is  in  accordance  with  the  fact.  The  principle, 
viitten  documents  shall  not  be  varied  or  contradicted  by 
testimony,  may  apply  to  the  body  of  the  examination,  which 
en    down  by  the  justice  or  his  clerk,  and  is  expressly 

\  cases  cited  ant3,  p.  740,  u.  1.  >  B.  N.  P.  242. 
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assented  to  by  the  accused ;  but  it  should  not  extend  to  the  mere 
formal  heading  or  conclusion  of  the  examination,  which  is  not,  or 
at  least  need  not  be,  read  over  to  the  prisoner,  or  admitted  to  be 
correct  by  him ;  and  a  mis-statement  in  which  may,  and,  in  fact, 
notoriously  does,  often  arise  from  the  inadvertence  or  carelessness 
of  the  magistrate  or  his  clerk.  If  the  justices  were  liable  to  a 
penalty,  as  above  suggested,  for  taking  a  prisoner's  confession  on 
oath,  he  would  clearly  be  entitled,  if  sued  of  prosecuted  for  such 
penalty,  to  show  that,  though  the  examination  purported  on  its 
face  to  have  been  taken  on  oath,  the  prisoner  was  not  in  fact 
sworn;  and  no  real  danger  could  be  apprehended,  but  on  the 
contrary  much  benefit  would  accrue  to  the  administration  of 
criminal  justice,  if  a  similar  course  of  proceeding  were  allowed, 
when  the  question  was  whether  a  confession  was  receivable  or 
not.  However,  as  before  stated,  the  authorities  in  favour  of 
rejecting  examinations  which  purport  to  be  upon  oath,  are  so 
numerous  and  consistent,  that,  without  the  aid  of  the  Legislature, 
little  hope  can  be  entertained  that  a  more  satisfactory  rule  will  be 
adopted  in  practice.' 

§  820.  Where  a  prisoner,  on  being  mistaken  for  a  witness,  was 
partially  examined  upon  oath,  but,  the  mistake  being  discovered, 
the  deposition  was  destroyed, — a  subsequent  statement  made  by 
him,  after  due  caution  from  the  magistrate,  was  held  to  be  clearly 
admissible.'  And,  indeed,  the  rule  excluding  sworn  confessions 
seems  strictly  confined,  at  common  law,  to  the  case  of  a  statement 
made  by  the  party  upon  oath,  while  a  prisoner  under  examination 
respecting  the  criminal  charge.*  It  is  true  that  one  or  two 
decisions  by  Mr.  Baron  Gumey  might  be  cited,  which  seem  to 
extend  the  rule  somewhat  further,  and  to  render  inadmissible 
confessions  made  on  oath  to  magistrates  or  coroners  by  parties, 
who,  after  being  examined  as  vntnesses,  have  themselves  been 
committed  for  trial  ;^  but  the  authority  of  these  decisions  has 


'  See  oases  cited  ante,  p.  740,  d.  1.  See  also  No.  67  of  Law  Ms^ 
13-^19,  where  the  anomalies  in  the  present  law  of  oonfessions  are  amusingly 
exposed.  ^  j^  ^  Webb,  4  0.  &  P.  664,  per  Garrow,  R 

'  See  Joy  on  Confess.  62—68. 

*  R  V,  Lewis,  6  C.  <b  P.  161,  per  Gurney,  B.  ;   R  ».  Davis,  id.  177 
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len  much  shaken  by  subsequent  cases,  and  they  cannot  now  be 
fely  relied  upon  as  law. 

§  821.  Thus,  the  judges  have  held,  that,  on  an  indictment  for 
rging  a  bill  of  exchange,  depositions  of  the  prisoner,  which  had 
en  taken  on  oath  before  commissioners  of  bankruptcy,  after  the 
isoner  had  been  charged  before  the  mayor  with  forging  the  bill, 
re  admissible  against  him;*  and  in  another  case,  where  a 
akrupt  had  been  examined  before  a  commissioner  touching 
ue  matter  irrespective  of  his  trade  dealings,  and  had  not 
iected  to  answer  the  questions  put,  his  examination  was  held 
be  admissible  evidence  against  him  on  a  subsequent  criminal 
irge.'    So  also  on  the  trial  of  an  indictment  for  conspiracy, 

answers  in  Chancery  of  the  defendants,  made  on  oath  by 
m  in  a  suit  instituted  against  them  by  the  prosecutor,  have 
n  received.'  An  aflSdavit,  too,  has  been  given  in  evidence 
inst  a  prisoner,  which  was  sworn  by  him  in  a  suit  in  Doctors' 
nmons ;  *  and  depositions  made  by  prisoners,  when  examined 
witnesses  against  other  persons  on  criminal  charges,  have 
jral  times  been  admitted  against  themselves.'  So,  the  testi- 
iy>  given  by  a  prisoner  before  a  conmiittee  of  the  House 
Commons,  has  been  read  against  him  on  a  criminal  trial ; " 
igh  this  case  is  of  little  authority  on  the  subject  under  dis- 
lion,  as   the  testimony  could  not  have  been  given  on  oath.* 

case  of  R.  v.  Britton,"  which  is  sometimes  cited  as  a  decision 
licting  with   the   above   proposition,  is  in  fact  no  hostile 


d.  ;  R  V.  Owen,  9  C.  &  P.  83,  per  id.  ;   and  see  note  w?  in  2  Rusa.  C. 

860. 
El.  1?.  Wheater,  2  Moo.  C.  C.  46  ;  2  Lew.  C.  0.  15T,  S.  C. 
Et.   V.  Sloggett,  1  Dears.  C.  C.  656  ;    7  Cox,  Cr.  Cas.  139,  S.  C.     See 
El.  V.  Scott,  25  L.  J.,  M.  C,  128,  cited  post,  §  822. 
il.  V.  Goldshede,  1  C.  ds  Kir.  657,  per  Lord  Denman  ;  E.  v.  HigLfield, 
'aughan,  B.,  cited  2  Buss.  0.  &  M.  859. 

I.   V,  Walker,  per  Lord  EUenborongh,  cited  by  Gumey,  B.,  in  6  0.  <k 
2. 

I.  V.  Haworth,  4  C.  <fe  P.  254,  per  Parke,  J.  ;  R.  v.  Tubby,  5  C.  <b  P. 
per  Vaughan,  B,  ;  R.  t?.  Braynell,  4  Cox,  C.  C.  402. 
L  v»  Merceron,  2  Stark.  R.  366,  per  Abbott,  J. 
ee  per  Lord  Tenterden  in  R  v.  Gilham,  1  Moo.  C.  0.  203. 

M.  <fe  Rob.  297,  per  Patteson  and  Alderson,  Js. 
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authority,  as  the  only  question  there  determined  was,  that  on  an 
indictment  against  a  bankrupt  for  not  disclosing  his  effects  under 
the  commission,  his  balance-sheet^  which  was  only  admissible  in 
the  event  of  the  commission  being  valid,  could  not  be  given  in 
evidence  to  prove  the  petitioning  creditor's  debt  as  a  part  of 
the  commission.^  On  the  whole  it  seems  clear,  that  if  a  prisoner, 
on  being  examined  as  a  witness,  has  consented  to  answer 
questions,  to  which  he  might  have  demurred  as  tending  to 
criminate  himself,  and  which,  therefore,  he  was  not  bound  to 
answer,  his  statement  will  be  deemed  voluntary,  and,  as  such, 
may  be  subsequently  used  against  himself  for  all  purposes,  unl€99 
he  be  protected  by  the  special  language  of  some  statute.' 

§  822.  Although  a  prisoner  cannot,  at  common  law,  exclude  his 
own  confession,  on  the  sole  ground  that  it  was  made  by  him  while 
a  witness  imder  oath,  yet  if  he  can  prove  that,  when  questbns 
tending  to  criminate  him  were  put,  he  had  claimed  the  protection 
of  the  Court,  and  had  still  been  illegally  compelled  to  answer, 
his  answers  cannot  be  given  in  evidence  against  himself.'  Testi- 
mony so  obtained  is  excluded,  not,  as  it  seems,  because  it  may 
possibly  be  untrue,  but  because  the  right  of  the  witness  to  be 
silent  has  been  infringed ;  and  it  is  deemed  expedient  on  grounds 
of  public  policy,  to  uphold  the  broad  legal  maxim,  that  no  man 
shall  be  forced  to  criminate  himself/  It  must,  however,  be 
remembered  that  this  legal  maxim  is  not  of  universal  application, 
and  that  with  respect  to  proceedings  in  bankruptcy  it  has  been 
expressly  annulled  by  the  Legislature.  A  bankrupt,  therefore, 
when  under  examination  in  a  court  of  bankruptcy,  may  be  com* 
pelled  under  threat  of  committal  to  answer  all  questions  put  to 
him  'touching  any  matter  relating  to  his  trade,  dealings,  or 
estate,  or  which  may  tend  to  disclose  any  secret  grant,  con* 
veyance,  or  concealment  of  his  lands,  tenements,  goods,  money, 


'  Per  Patteson,  J.,  explaining  that  dedaion  in  R  v.  Wheater,  2  Bfoa 
C.  C.  61. 

^  See  ix>8t,  §  1310,  aa  to  these  atatutea. 

3  R  V.  Garbett,  1  Den.  0.  0.  236  ;  2  0.  <b  Kir.  474,  a  C.  See  poit, 
§§  1308  et  aeq.,  as  to  what  questions  a  witness  may  refuse  to  answer. 

*  R  V,  Garbett,  1  Den.  C.  0.  257,  per  Aldenon,  B. 
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r  debts; " '  and  every  such  answer  may  afterwards  be  given  in 
ddence  against  him,  in  the  event  of  his  being  prosecuted  for  any 
fence  against  the  bankrupt  law/ 

§  823.  Although  the  statutes  which  prescribe  the  duty  of 
roners  contain  no  provision  for  taking  the  examination  of  the 
cused,  but  simply  enact,  that  every  coroner  shall  put  in  writing 
e  evidence  given  to  the  jury  before  him,  or  as  much  thereof  as 
all  be  material,  and  shall  certify  and  subscribe  the  same  and 
liver  it  to  the  officer  of  the  court  in  which  the  trial  is  to  be/ — 
seems  on  several  occasions  to  have  been  assumed,  that  the 
roner  has  the  same  authority  to  take  the  examination  of  a 
soner  as  a  magistrate." 

i  824.'  Where,  in  consequence  of  information  unduly  obtained 
m  the  prisoner^  the  property  stolen,  or  the  instrument  of  the 
ne,  or  the  body  of  the  person  murdered,  or  any  other  material 
;,  has  been  discoveredy  proof  is  admissible  that  such  dis- 
ery  was  made  conformably  with  the  information  so  obtained. 
3  prisoner's  statement  as  to  his  knowledge  of  the  place  where 
property  or  other  article  was  to  be  found,  being  thus  confirmed 
he  fact,  is  shown  to  be  true^  and  not  to  have  been  fabricated 
ionsequence  of  any  inducement.  It  is,  therefore,  competent 
rove  that  the  prisoner  stated  that  the  thing  would  be  found 
earching  a  particular  place,  and  that  it  was  accordingly  so 
id;  but  it  would  not  be  competent  to  inquire  whether  he 
essed  that  he  had  concealed  it  there.^     Lord  Eldon  has 

12  <k  13  Vict.,  c  106,  §§  117,  260  ;  20  &  21  Vict.,  c.  60,  §§  306, 
Jr.      This  last  Act  applies  also  to  insolvents. 

:i^  V.  Scott,  25  L.  J.,  M.  C,  128  ;  7  Cox,  Cr.  Cas.  164 ;  &  1  Dear.  «fe 
47,  S.C.  ;  TL  V.  Cross,  1  Dear.  &  Bell,  68 ;  7  Cox,  Cr.  Cas.  226,  S.  C. 
'  Geo.  4,  a  64,  §§  4  <S;  6 ;  9  Geo.  4,  a  54,  §§  4  d^  6,  Ir.  It  may  be 
od  whether  §  4  of  7  Geo.  4,  o.  64,  be  not  now  repealed  by  §  34  of  11 
Vict.,  c.  42  ;  but  if  this  be  so,  the  duties  of  coroners  are  defined  by 
Ph.  &  Mar.  c.  13,  §  5. 
:.  V.  Keid,  M.  &  M.  403,  cor.  Tindal,  C.  J. ;  B.  v.  Eoche,  C.  &  MarsL 
cor.  Lord  Denman  ;  Brogan's  case,  2  Buss.  C.  it  M.  874,  cor.  Lord 
mrst.  *  Gr.  Ev.,  §  231,  in  great  part 

Ph.  Ev.  411 ;  R  v.  Wariokshall,  1  Lea.  C.  C.  263  ;  R  v.  Mosey,  id. 
I.,  per  Buller,  J.,  and  Perryn,  B.  ;    B.  «.  Lockhart,  id.  386 ;    R  v. 


746  CONFESSIONS   OF  ACCOMPLICES.  [PABT  H. 

laid  down  the  rule  somewhat  more  strictly,  saying,  in  Harvey  s 
case,*  that,  where  the  knowledge  of  any  fact  was  obtained  from  a 
prisoner,  under  such  a  promise  as  excluded  the  confession  from 
being  given  in  evidence,  he  should  direct  an  acquittal,  unless  the 
fact  proved  would  itself  have  been  sufficient  to  warrant  a  con- 
viction, without  any  confession  leading  to  it.  But  the  sounder 
doctrine  seems  to  be,  that  so  much  of  the  confession  as  relates 
distinctly  to  the  fact  discovered  by  it  may  be  given  in  evidence,  as 
this  part  at  least  of  the  statement  cannot  have  been  false.' 

§  825.'  If  the  prisoner  himself  delivers  v/p  the  goods  stolen^  the 
fact  that  this  was  done  upon  inducements  to  confess  held  out 
by  persons  in  authority,  will  afford  no  ground  for  rejecting  his 
declarations,  contemporaneous  with  the  act  of  delivery,  and 
explanatory  of  its  object,  though  they  may  amount  to  a  confession 
of  guilt/  But  whatever  he  may  have  said  at  the  same  time,  not 
qualifying  or  explaining  the  act  of  delivery,  must  be  rejected. 
And  if,  notwithstanding  the  prisoner's  confession,  thus  impro* 
perly  induced,  and  any  acts  done  by  him  in  furtherance  of 
the  discovery,  the  search  for  the  property  or  person  in  question 
is  ineffectual,  no  proof  of  either  the  confession  or  the  acts  can 
be  received.  The  confession  is  excluded,  because,  being  made 
under  the  influence  of  a  promise  it  cannot  be  relied  upon; 
and  the  acts  done  under  the  same  influence,  not  being  con- 
firmed by  the  finding  of  the  property  or  person,  are  open  to  the 
same  objection.  The  influence  which  may  produce  a  ground- 
less  confession,  may  also  produce  groundless  conduct.* 

§  826.  A  prisoner  is  not  liable  to  be  affected  by  the  confessums 
of  his  accomplices ;  *  and  so  strictly  has  this  rule  been  enforced, 


Gould,  9  C.  <fc  P.  364,  per  Tindal,  0.  J.,  and  Parke,  B.  ;  R.  r.  Thurtell, 
cited  Joy  on  Confesa  84  ;  R  v.  Cain,  1  Or.  &  Dix,  C.  C.  37,  per  Toirena, 
J.  ;  Com.  V.  Knapp,  9  Pick.  496,  611.  '  2  East,  P.  C.  668. 

^  B.  p.  Butcher,  1  Lea.  C.  C.  266,  n.  ;  and  see  the  cases  cited  ante,  p. 
746,  note  6.  »  Gr.  Ev.,  §  232,  in  part 

^  R.  V.  Griffin,  R  &  Ry.  151  ;  R  v.  Jones,  id.  162. 

*  R  V.  Jenkins,  R  &  Ry.  492. 

*  So  is  the  Roman  law.      <*  Confessio  unins  non  probat  in  pnejadictum 
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that  where  a  person  was  indicted  for  receiving  stolen  goods,  a 
confession  by  the  principal  that  he  was  guilty  of  the  theft,  was 
held  by  all  the  judges  to  be  no  evidence  of  that  fact  as  against 
the  receiver;'  and  the  decision  it  seems,  would  be  the  same,  if 
both  parties  were  indicted  together,  and  the  principal  were  to 
plead  guilty.' 

§  827.'  The  same  doctrine  prevails  in  cases  of  agency.  In 
general,  no  person  is  answerable  criminally  for  the  acts  of  his 
servants  or  agents,  whether  he  be  the  prosecutor  or  the  accused, 
unless  a  criminal  design  be  brought  home  to  him.  The  act  of  the 
agent  or  servant  may  be  shown  in  evidence,  as  proof  that  such  an 
act  was  done;  for  a  fact  must  be  established  by  the  same 
evidence,  whether  it  be  followed  by  a  criminal  or  civil  conse- 
quence ;  but  it  is  a  totally  different  question,  in  the  consideration 
of  criminal  as  distinguished  from  civil  justice,  how  the  principal 
may  be  affected  by  the  fact,  when  so  established.  For  though  the 
act  of  the  agent  may  involve  his  t>rincipal  civilly,  it  cannot  convict 
him  of  a  crime,  unless  further  proof  be  given  that  the  principal  has 
directed,  or,  at  least,  assented  to  such  act/  Where  it  was  proposed 
to  show  that  an  agent  of  the  prosecutor,  not  called  as  a  witness, 
had  offered  a  bribe  to  a  witness,  who  also  was  not  called,  the 
evidence  was  held  inadmissible ;  though  the  general  doctrine,  as 
above  stated,  was  recognised.^  The  rule  thus  generally  laid  down 
is  open  to  an  apparent  exception  in  the  case  of  the  proprietor 
of  a  newspaper,  who  is,  prima  facie,  criminally  responsible  for  any 
libel  it  contains,  though  inserted  by  his  agent  or  servant  without 
his  knowledge.    But  Lord  Tenterden  considered  this  case  as 


alteriuB,  quia  aliks  esset  in  manu  confitentis  dicere  quod  vellet,  et  sic  jus 
alteri  qusedtum  auferre,  quando  onminb  jura  prohibent ;  etiamsi  talis  con- 
fitens  esset  omni  exoeptione  major.  Sed  limitabis,  quando  inter  partes  con- 
venit  parere  confessioni  et  dicto  unius  alterius."  Mascard.  De  Prob.,  Concl. 
486,  vol  1,  p.  409.     See  ante,  §§  530,  631. 

»  R.  V.  Turner,  1  Moo.  C.  C.  347. 

^  Id.  348,  citing  an  anonymous  decision  of  Wood,  B. 

'  Or.  Ev.,  §  234,  in  great  part. 

*  Lord  Melville*s  case,  29  How.  St.  Tr.  764  ;  the  Queen's  case,  2  B.  <k  B. 
306,  307  ;  ante,  §  654. 

«  The  Queen's  case,  2  B.  &B,  302,  306—309. 
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falling  strictly  within  the  principle  of  the  rule ;  for  "  surely,"  said 
he,  "  a  person  who  derives  profit  from,  and  furnishes  means  for 
carrying  on,  the  concern,  and  intrusts  the  conduct  of  the  publica- 
tion to  one  whom  he  selects,  and  in  whom  he  confides,  may  be 
said  to  cause  to  be  published  what  actually  appears,  and  ought  to 
be  answerable^  though  you  cannot  show  that  he  was  individually 
concerned  in  the  particular  publication."*  Yet  even  here  the 
defendant  may  prove,  if  he  can,  that  the  publication  was  made 
by  his  servant  without  his  authority,  consent,  or  knowledge, 
and  that  it  did  not  arise  from  want  of  due  care  or  caution  on 
his  part.' 

§  838.  It  remains  only  to  be  observed,  that  confessions,  like 
admissions,  may  be  inferred  from  the  conduct  of  the  prisoner,  and 
from  his  sUent  acquiescence  in  the  statements  of  others,  made  in 
his  presence,  respecting  himself;'  provided  they  were  not  made 
either  before  a  magistrate,  when  the  prisoner,  from  a  sense  of 
decorum,  might  have  felt  himsellF  restrained  from  interposing,  or 
under  any  other  circumstances,  which  would  naturally  have 
prevented  him  from  replying/  In  the  case  of  R.  v.  Newman,* 
it  was  sought  to  push  this  doctrine  to  an  unwarrantable  length. 
That  was  an  information  for  libel,  to  which  truth  was  pleaded  as 
a  justification  under  the  Act  of  6  &  7  Vict.,  c.  96,  and  the  defen- 
dant tendered  evidence  to  prove  that  the  very  imputations  con- 
tained in  the  libel  in  question,  had  been  previously  published  in 
another  work,  and  that  the  prosecutor,  though  well  aware  of  that 
fact,  had  taken  no  steps  to  obtain  redress.  The  Court,  however, 
very  properly  rejected  the  evidence,  as  being  £ar  too  vague  and 
uncertain  to  be  received  in  a  court  of  justice  as  any  proof  of 
acquiescence. 

*  E.  V.  Gutch,  M.  <b  M.  433,  437.  See  further  as  to  the  acts  of  agents, 
ante,  §  93.  '  6  &  7  Vict,  c.  96,  §  7. 

3  B.  V.  Bartlett,  7  0.  <Se  P.  832,  per  BoUand,  B.  ;  R  v.  Smithies,  5  0.  A 
P.  332,  per  Gaselee  and  Parke,  Js.  ;  ante,  §§  732 — 740. 

*  R  V,  Appleby,  3  Stark.  R  33,  per  Holroyd,  J.  ;  Melen  v.  Andrews, 
M.  dE  M.  336,  per  Parke,  B.  ;  Joy  on  Confess.  77 — 80  ;  ante,  §  738. 

*  22  L.  J.,  Q.  B.,  166  ;  1  E.  «b  B.  268  ;  3  C.  &  Kir.  252,  S.  0. 
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CHAPTER  XVI. 

EVIDENCE   EXCLUDED   ON  GROUNDS  OP  PUBLIC  POLICY. 

§  829.*  The  law  excludes  or  dispenses  with  some  kinds  of  evi- 
dence, on  grounds  of  public  policy ;  because  it  is  thought  that 
greater  mischiefs  would  probably  result  from  requiring  or  per- 
mitting their  admission,  than  from  wholly  rejecting  them.  This 
rule  of  law  has  respect,  in  some  cases,  to  the  person  testifying, 
and  will  hereafter  be  discussed  in  the  chapter  relating  to  the 
Competency  of  Witnesses.'  In  other  cases  the  rule  applies  to 
the  matter  concerning  which  the  witness  is  interrogated ;  and  it 
is  to  this  branch  of  the  rule  that  our  attention  will  at  present  be 
directed. 

§  830.  Theirs*  class  of  subjects  which  the  law  protects  from 
disclosure,  includes  all  commum^ications  between  husband  and  wife. 
"  No  husband,"  says  the  Legislature,  "  shall  be  compellable  to 
disclose  any  communication  made  to  him  by  his  wife  during  the 
marriage,  and  no  wife  shall  be  compellable  to  disclose  any  com- 
munication made  to  her  by  her  husband  during  the  marriage." ' 
This  wise  enactment  rests  on  the  obvious  ground,  that  the  admis- 
sion of  such  testimony  would  have  a  powerful  tendency  to  disturb 
the  peace  of  families,  to  promote  domestic  broils,  and  to  weaken 
if  not  to  destroy^  that  feeling  of  mutual  confidence,  which  is  the 
most  endearing  solace  of  married  life.  The  protection  is  not 
confined  to  cases  where  the  communication  sought  to  be  given  in 
evidence  is  of  a  strictly  confidential  character,  but  the  seal  of  the 
law  is  placed  upon  aU  communications  of  whatever  nature  which 
pass  between  husband  and  wife.^  It  extends  also  to  cases  in 
which  the  interests  of  strangers  are  solely  involved,  as  well  as  to 
those  in  which  the  husband  or  wife  is  a  party  on  the  record.     It 


>  Gr.  Ev.,  §  236,  in  part.  '  Part  iii,  Ch.  ii 

'  16  <fe  17  Vict.,  c.  83,  §  3. 

*  See  O'Connor  v,  Majoribanlcs,  4  M.  <b  Gr.  435. 
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is,  however,  limited  to  such  matters  as  have  been  communicated 
*'  during  the  marriage  ;  "  and  consequently,  if  a  man  were  to  make 
the  most  confidential  statement  to  a  woman  before  he  married  her, 
and  it  were  afterwards  to  become  of  importance  in  a  civil  suit  to 
know  what  that  statement  was,  the  wife,  on  being  called  as  a 
witness  and  interrogated  with  respect  to  the  communication, 
would,  as  it  seems,  be  bound  to  disclose  what  she  knew  of  the 
matter. 

§  831.  In  interpreting  the  rule  it  may  become  a  question, 
whether  or  not  it  be  material  that  the  relation  of  husband  and 
wife  should  be  stUl  svbsisting  at  the  time  when  the  evidence  is 
required  to  be  given.  On  the  one  hand,  the  statute  speaks  only 
of  husbands  and  wives,  and  makes  no  reference  either  to  widowers 
or  widows,  or  to  parties  who  have  been  divorced ;  but  on  the 
other  hand,  the  old  common  law  rule,  which  precluded  husbands 
and  wives  from  giving  evidence  for  or  against  each  other,  has 
been  construed  by  the  judges  to  mean,  that  whatever  had  come 
to  the  knowledge  of  either  party  by  means  of  the  hallowed  con- 
fidence which  marriage  inspires,  could  not  be  afterwards  divulged 
in  testimony,  even  though  the  other  party  were  no  longer  living.' 
So,  where  a  woman,  who  had  been  divorced  by  Act  of  Parliament, 
and  had  married  another  person,  was  ofiered  as  a  witness  against 
her  former  husband,  to  prove  a  contract  which  he  had  made 
during  the  coverture.  Lord  Alvanley  held  her  clearly  incompetent, 
adding,  with  his  characteristic  energy,  "  It  never  can  be  endured, 
that  the  confidence,  which  the  law  has  created  while  the  parties 
remained  in  the  most  intimate  of  all  relations,  shall  be  broken, 
whenever,  by  the  misconduct  of  one  party,  the  relation  has  been 
dissolved."  * 

§  832.*  Secondly,  as  regards  professional  communications^  the 


>  O'Connor  u.  Marjoribanks,  4  M.  <fe  Gr.  435  ;  overruling  Beyeridge  ». 
Minter,  1  C.  <fe  P.  364,  and  confirming  Monroe  v,  Twialeton,  Pea.  Add.  C. 
219.     See  also  Doker  v.  Hasler,  Ry.  &  M.  198,  per  Best,  C.  J. 

^  Monroe  v.  Twistleton,  Pea.  Add.  0.  221  ;  explained  and  oonfirmad  hf 
Lord  EUenborongh  in  Aveson  v.  Lord  Kinnaird,  6  East,  192,  193. 

»  Gr.  Ev.,  §  237,  slightiy. 
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rule  is  now  well  settled,  that,  where  a  barrister,  soUcitory  or 
attorney,  is  professionally  employed  hy  a  client,  all  communica- 
tions which  pass  between  them  in  the  course  and  for  the  purpose 
of  that  employment,  are  so  far  privileged,  that  the  legal  adviser, 
whether  he  be  called  as  a  witness,  or  be  made  a  defendant  in 
equity  on  a  bill  of  discovery  being  filed  against  him,  cannot  be 
permitted  to  disclose  them,  whether  they  be  in  the  form  of  title- 
deeds,  wills,*  documents,  or  other  papers  delivered,  or  statements 
made  to  him,  or  of  letters,  entries,  or  statements,  written  or  made 
by  him,  in  that  capacity.'  After  stating  the  rule  in  this  general 
form,  it  seems  almost  needless  to  add,  that  cases  laid  before 
counsel  on  behalf  of  a  client,  and  the  opinions  of  counsel  thereon, 
stand  upon  precisely  the  same  footing  as  other  professional  com- 
munications from  the  client  to  the  counsel  and  solicitor,  or  to 
either  of  them,  or  from  the  counsel  and  solicitor,  or  from  either 
of  them,  to  the  client.' 

§  833.  This  rule  equally  applies,  though  the  attorney  be  em- 
ployed in  the  character,  either  of  a  scrivener  to  raise  money,^  or 
of  a  conveyancer  to  draw  deeds  of  conveyance ;  *  or  though  the 
conversation  relate  only  to  the  sale  of  an  estate,  and  to  the 
amount  of  the  bidding  to  be  reserved.*  In  fact  it  extends  to  all 
communications  between  a  solicitor  and  his  client,  relating  to 
matters  within  the  ordinary  scope  of  a  solicitor's  duty.'    It  seems, 


^  Doe  17.  James,  2  M.  <k  Rob.  47.  There  the  attorney  of  a  party  chdming 
as  devisee  under  a  will,  was  not  allowed  to  produce  it,  though  it  was  sug- 
gested that  the  will  related  also  to  personalty,  and  ought  therefore  to  be 
deposited  in  the  Ecclesiastical  Court,  and  to  be  open  for  public  inspection. 

*  Herring  v.  Clobery,  1  PhilL  91,  96  ;  Cromack  v.  Heathcote,  2  B.  <&  B. 
4  ;  Greenough  v,  Gaskell,  1  My.  <b  K.  101.  Brougham,  Ld.  Ch.,  was 
assisted  in  this  last  decision,  by  consultation  with  Lord  Lyndhurst,  Tindal, 
C.  J.,  and  Parke,  J.,  4  B.  ii  Ad.  876  ;  and  the  case  is  mentioned  by  Lord 
Abinger,  as  one  in  which  all  the  authorities  had  been  reviewed,  2  M.  <&;  W. 
100.     See  also  Chant  v.  Brown,  9  Hare,  790. 

*  Pearse  u.  Pearse,  1  De  Gex  &  Sm.  26,  per  K.  Bruce,  V.  C. 

*  Turquand  t?.  Knight,  2  M.  <fe  W.  100,  per  Lord  Abinger ;  Harvey  v. 
Clayton,  2  Swanst.  221,  n.  ;  Anon.,  Skinn.  404,  per  Lord  Holt.  But  here 
it  is  necessary  that  the  attorney  should  have  been  consulted  as  the  party's 
own  solicitor,  R  v.  Farley,  2  C.  «b  Kir.  313,  318.     See  post,  §  844,  ad  fin. 

*  Cromack  v,  Heathcote,  2  B.  &;  B,  4. 

*  Carpmaelv.  Powis,  1  PhilL  687.         ^  Id.  692,  per  Lord  Lyndhurst, 
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also,  that  the  legal  adviser  cannot  be  asked  whether  the  con* 
ference  between  him  and  his  client  was  for  a  lawful  or  an  unlawfol 
purpose ;  *  though,  if  from  independent  evidence  it  should  clearly 
appear  that  the  communication  was  made  by  the  client  for  a 
criminal  purpose,  as,  for  instance,  if  the  attorney  was  questioned 
as  to  the  most  skilful  mode  of  effecting  a  fraud,  or  committing 
any  other  indictable  offence,  it  is  submitted  that,  on  the  broad 
principles  of  penal  justice,  the  attorney  would  be  bound  to  dis- 
close such  guilty  project.*  Nay,  it  may  reasonably  be  doubted 
whether  the  existence  of  an  illegal  purpose  will  not  also  prevent 
the  privilege  from  attaching;  for  it  is  as  little  the  duty  of  a 
solicitor  to  advise  his  client  how  to  evade  the  law,  as  it  is  to 
contrive  a  positive  fraud.' 

§  834.  Where  the  professional  adviser  is  the  party  interrogated^ 
it  is  quite  immaterial  whether  the  communication  relate  to  any 
litigation  commenced  or  anticipated;^  for  as  Lord  Chancellor 

'  Doe  V.  Hairis,  5  0.  ^  P.  594,  per  Ftoke,  J. 

'  See  R  «.  Farley,  2  0.  <fc  Kir.  313  ;  R  v.  Avery,  8  0.  ^  P.  596 ; 
FoUett  V.  Jefferyes,  1  Sim.  N.  S.  17,  cited  post,  p.  768,  n.  2.  In  Annedey 
V.  Earl  of  Anglesea,  17  How.  St.  Tr.  1229,  Seijt.  TisdaU,  in  argument,  lays 
down  the  role  thus  : — <'  If  the  witness  is  employed  as  an  attorney  in  any 
nnlawfdl  or  wicked  act,  his  duty  to  the  public  obliges  him  to  disdoee  it ;  no 
private  obligations  can  dispense  with  that  universal  one,  which  lies  on  every 
member  of  society,  to  discover  every  design  which  may  be  formed,  oontraiy 
to  the  laws  of  the  sodeiy,  to  destroy  the  public  wel£u«.  For  this  reason  I 
apprehend  that  if  a  secret,  which  is  contrary  to  the  public  good,  such  as  a 
design  to  commit  treason,  murder,  or  perjury,  comes  to  the 'knowledge  of  an 
attorney,  even  in  a  cause  wherein  he  is  concerned,  the  obligation  to  the 
public  must  dispense  with  the  private  obligation  to  the  dient."  Two  of  the 
learned  judges,  who  tried  that  remarkable  case,  Bowes,  0.  6.,  and  Mounteney, 
B.,  expressed  the  same  sentiments,  see  pp.  1240 — 1243.  See  also  Gartside 
r.  Outram,  26  L.  J.,  Oh.,  115,  per  Wood,  V.  0.  ;  Apost,  §  861. 

'  BusseU  V.  Jackson,  9  Hare,  392,  per  Turner,  Y.  0.,  who  observed,  ^'I 
am  very  much  disposed  to  think  that  the  existence  of  an  illegal  purpose 
would  prevent  any  privilege  attaching  to  the  communications.  Where  a 
solicitor  is  party  to  a  fraud,  no  privilege  attaches  to  the  communications 
with  him  upon  the  subject,  because  the  contriving  of  a  fraud  is  no  part 
of  his  duty  as  solicitor ;  and  I  think  it  can  as  little  be  said  that  it  is  part 
of  the  duty  of  a  solicitor  to  advise  his  client  as  to  the  means  of  evading  the 
law."     See  also  Kelly  v.  Jackson,  13  Ir.  £q.  R  129. 

*  Lord  Walsingham  r,  Goodricko,  3  Hare,  124  ;    Desborough  r.  Rawlins, 
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Brougham  observed,  in  a  case  of  high  authority,  "If*  the 
privilege  were  confined  to  communications  connected  with  suits 
begun,  or  intended,  or  expected,  or  apprehended,  no  one  could 
safely  adopt  such  precautions,  as  might  eventually  render  any 
proceedings  successful,  or  all  proceedings  superfluous;"*  and 
again,  "  This  protection  is  not  qualified  by  any  reference  to 
proceedings  pending  or  in  contemplation.  If  touching  matters 
that  come  within  the  ordinary  scope  of  professional  employment, 
legal  advisers  receive  a  commimication  in  their  professional 
capacity,  either  from  a  client,  or  on  his  accoimt  and  for  his 
benefit  in  the  transaction  of  his  business, — or,  which  amounts  to 
the  same  thing,  if  they  commit  to  paper,  in  the  course  of  their 
employment  on  his  behalf,  matters  which  they  know  only  through 
their  professional  relation  to  the  client, — they  are  not  only 
justified  in  withholding  such  matters,  but  bound  to  withhold  them, 
and  will  not  be  compelled  to  disclose  the  information  or  produce 
the  papers  in  any  court  of  law  or  equity,  either  as  party  or  as 
witness."  * 

§  835/  "  The  foundation  of  this  rule,"  adds  his  lordship,  "is  not 
on  account  of  any  particular  importance,  which  the  law  attributes 
to  the  business  of  legal  professors,  or  any  particular  disposition  to 
afford  them  protection.  But  it  is  out  of  regard  to  the  interests  of 
justice,  which  cannot  be  upholden,  and  to  the  administration  of 
justice,  which  cannot  go  on,  without  the  aid  of  men  skilled  in 
jurisprudence,  in  the  practice  of  the  courts,  and  in  those  matters 
affecting  rights  and  obligations,  which  form  the  subject  of 
all  judicial  proceedings." '    If  such  commimications  were  not 


3  My.  <k  Cr.  515  ;  Pearse  v,  Pearse,  1  De  Gex  <fe  Sm.  25,  per  K.  Bruce, 
V.  C.  ;  Sawyer  v,  Birchmore,  3  My.  <b  K  572  ;  Herring  ».  Clobery,  1 
PhilL  91  ;  Jones  r,  Pugh,  id.  96  ;  Greenough  v.  Gaskell,  1  My.  &  K.  98  ; 
Carpmael  v.  Powis,  9  Beav.  16,  20,  per  Lord  Langdale.  These  cases  over- 
rule WiUiams  v.  Mudie,  1  C.  <b  P.  158  ;  Ry.  &  M.  34  S.  C.  ;  Clark  v. 
Clark,  1  M.  <fc  Rob.  3  ;  Broad  v.  Pitt,  M.  &  M.  233  ;  3  C.  &  P.  518,  S.  C.  ; 
and  Wadsworfch  v.  Hamshaw,  2  B.  &  B.  5,  note. 
»  Gr.  Ev.,  §§  240  &  237. 

*  Greenough  «.  Gaskell,  1  My.  &  K.  103. 

»  Id.  101,  102.  *  Gr.  Ev.,  §  238,  verbatun. 

*  Greenough  v,  Gaskell,  1  My.  <b  K.  103  ;  quoted  with  approbation  in 

Russell  v»  Jackson,  9  Hare,  391,  per  Turner,  V.  C. 

3  0 
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protected,  no  maD,  as  the  same  learned  judge  remarked  in  another 
case,  would  dare  to  consult  a  professional  adviser,  with  a  view  to 
his  defence,  or  to  the  enforcement  of  his  rights ;  and  no  man 
could  safely  come  into  a  court,  either  to  obtain  redress,  or  to 
defend  himself/ 

§  836.  The  rigid  enforcement  of  tliis  rule  no  doubt  operates 
occasionally  to  the  exclusion  of  truth ;  but  if  any  law  reformer 
feels  inclined  to  condemn  the  rule  on  this  ground,  he  will 
do  well  to  reflect  on  the  eloquent  language  of  the  Lord  Justice 
Knight  Bruce,  who,  while  discussing  this  subject  on  a  recent 
occasion,  felicitously  observed ;  "  Truth,  like  all  other  good  things, 
may  be  loved  unwisely — ^may  be  pursued  too  keenly — may  cost 
too  much.  And  surely  the  meanness  and  the  mischief  of  prying 
into  a  man's  confidential' consultations  with  his  legal  adviser,  the 
general  evil  of  infusing  reserve  and  dissimulation,  uneasiness, 
suspicion,  and  fear,  into  those  communications  which  must  take 
place,  and  which,  unless  in  a  condition  of  perfect  security,  must 
take  place  uselessly  or  worse,  are  too  great  a  price  to  pay  for 
truth  itself."  * 


*  Bolton  V.  Corp.  of  Liverpool,  1  My.  <S;  K.  94,  95.  **Thi8  rule  seems 
to  be  correlative  with  that  which  governs  the  summary  jurisdiction  of  the 
courts  over  attorneys.  In  Ex  parte  Aitken,  4  B.  &  A.  49,  that  rule  ia 
laid  down  thus : — *  Where  an  attorney  is  employed  in  a  matter  wholly 
unconnected  with  Ms  professional  character,  the  Court  will  not  interfere  in  a 
summary  way  to  compel  him  to  execute  faithftdly  the  trust  reposed  in  >*im 
But  where  the  employment  is  so  connected  with  his  professional  character, 
as  to  afford  a  presumption  that  his  character  formed  the  ground  of  his  em- 
ployment by  the  client,  there  the  Court  will  exercise  this  jurisdiction.'  See 
also  Ex  parte  Yeatman,  4  Dowl.  309.  So,  where  the  communication  made 
relates  to  a  circumstance  so  connected  with  the  employment  as  an  attorney, 
that  the  character  formed  the  ground  of  the  communication,  it  is  privileged 
from  disclosure.''  Per  Alderson,  B.,  in  Turquand  v.  Knight,  2  M.  &  W. 
101.  The  Koman  law  rejected  the  evidence  of  the  procurator  and  the 
advocate,  in  nearly  the  same  cases  as  the  common  law  ;  but  not  for  the 
same  reasons ;  the  latter  regarding  the  general  interests  of  the  community,  as 
stated  in  the  text,  while  the  former  seems  to  have  considered  such  teetimonj 
as  not  credible,  because  of  the  identity  of  the  legal  adviser's  interest,  opinions, 
aud  prejudices  with  those  of  his  client  Mascard.  De  Probat  voL  1,  ConcL 
66,  vol.  3,  Concl.  1239  ;  P.  Farinadi  Opera,  tom.  2,  tit  6,  Quast.  60, 
Illat,  5,  6.  «  Pearse  v.  Pearse,  1  De  Gex  &  Sm.  28,  29. 
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§  837.  Such  beiDg  the  reasons  on  which  the  rule  is  founded,  its 
application  has  been  confined,  with  perhaps  questionable  strict- 
ness, to  communications  which  pass  between  a  client  and  his  legal 
adviser ;  and  the  protection  has  not  been  permitted  to  extend  to 
any  matters  communicated  to  other  persons,  though  such  commu- 
nications were  made  under  terms  of  the  closest  secrecy.  Thus,* 
clergymen '  and  inedical  men  ^  are  bound  to  disclose  any  informa- 
tion, which  by  acting  in  their  professional  character  they  have 
confidentially  acquired;  and  clerks,^  bankers,'  stewards,*  confi- 
dential friends,'  and  perhaps  even  licensed  conveyancers,"  are 
equally  obliged  to  reveal  what  has  been  imparted  to  them  in 
confidence,  except  as  to  matters  which  the  principal  himself  would 
not  be  compelled  to  disclose,  such  as  his  title-deeds  and  private 
papers,  in  a  case  in  which  he  is  not  a  party. 

§  888.*  The  propriety  of  extending  the  privilege  to  communica*- 
tions  made  to  clergymen  in  reference  to  criminal  conduct,  has 
been  strongly  urged,  on  the  ground  that  evil  doers  should  be 
enabled  with  safety  to  disburthen  their  guilty  consciences,  and  by 

>  Gr.  Ev.,  §  248,  in  part.  ^  R.  v,  Gilham,  1  Moo.  C.  0.  186. 

'  Duchess  of  Kingston's  case,  11  Har^g.  St.  Tr.  243  ;  20  How.  St  Tr. 
572,  S.  a  ;  R  V.  Gibbons,  10.  <fe  P.  97  ;  Broad  v,  Pitt,  3  id.  619,  per 
Best,  C.  J.  ;,  M.  &  M.  234,  S.  0.  In  Wilson  v.  RastaU,  4  T.  R.  760, 
Buller,  J.,  much  regretted  that  the  law  of  privilege  was  not  extended 
to  those  cases  in  which  medical  persons  acquired  information  by  attending 
in  their  professional  characters;  and  in  Greenough  v.  Gaskell,  1  My. 
&  K.  103,  Lord  Brougham,  while  stating  that  the  rule  was  limited  to 
legal  advisers,  observed,  that  "certainly  it  may  not  be  very  easy  to 
discover  why  a  like  privilege  has  been  refused  to  others,  especially  to 
medical  advisers."  By  the  Civil  Code  of  New  York,  §  1710,  r.  4,  "a 
licensed  physician  or  surgeon  cannot,  without  the  consent  of  his  patient,  bo 
examined,  in  a  civil  action,  as  to  any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him  to  prescribe  or  act  for  the 
jmtient."  A  somewhat  similar  statute  exists  in  Missouri,  Rev.  Code  of 
1836,  p.  623,  §  17. 

*  Lee  V.  Birrell,  3  Camp.  337  ;  Webb  v.  Smith,  1  C.  «fe  P.  337. 

*  Loyd  V,  Freshfield,  2  C.  cfc  P.  325,  per  Abbott,  C.  J. 

•  Vaillant  v.  Dodemead,  2  Atk.  624 ;  4  T.  R.  759,  per  Buller,  J.  ;  Earl 
of  Falmouth  v.  Moss,  11  Price,  455. 

'  4  T.  R.  768,  per  Lord  Kenyon  ;  Hoffman  v.  Smith,  Caines,  157, 159. 

•  See  per  Parke,  B.,  in  Turquand  v.  Knight,  2  M.  &  W.  100. 
^  Gr.  Ev.,  §  247,  in  great  part. 

3c2 
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spiritual  instruction  and  discipline  to  seek  pardon  and  relief. 
The  law  of  Papal  Rome  has  adopted  tliis  principle  in  its  fullest 
extent,  not  only,  as  already  intimated,*  by  excepting  such  confes- 
sions from  the  general  rules  of  evidence,  but  by  punishing  the 
priest  who  reveals  them.  It  has  even  gone  further;  for  Mascardus, 
after  observing  that,  in  general,  persons  coming  to  the  knowledge 
of  facta  under  an  oath  of  secrecy  are  compellable  as  witnesses  to 
disclose  them,  states  that  confessions  to  a  priest  are  not  within 
the  operation  of  the  rule,  since  they  ai-e  made  not  so  much  to  the 
priest  as  to  the  Deity  whom  he  represents ;  and  he  thence  draws 
the  Jesuitical  conclusion  that  the  priest,  when  appearing  as  a 
witness  in  his  private  character,  may  lawfully  swear  that  he  knows 
nothing  of  the  subject.  Hoc  tamen  restringe,  non  posse  procedere 
in  sacerdote  producto  in  testem  contra  reum  criminiSf  quando  in  con* 
fessione  sacramentalifuit  aliquid  sibi  dictum,  quia  potest  dicere,  se 
nihil  scire  ex  eo  ;  quod  iUvd,  quod  scit,  scit  ut  Deus,  et  ut  Deus  non 
producitur  in  testem,  sed  ut  homo,  et  tanquam  Iwmo  ignorat  iUtul 
super  quo  producitur.*  In  Scotiand,  where  a  prisoner  in  custody 
iind  preparing  for  his  trial  has  confessed  his  crimes  to  a  clergy« 
man,  in  order  to  obtain  spiritual  advice  and  comfort,  such  con- 
fession is  privileged  ;  but  this  privilege  is  not  carried  so  far  as  to 
include  communications  made  confidentially  to  clergymen  in  the 
ordinary  course  of  their  duty.'  Though  the  law  of  England 
encourages  the  penitent  to  confess  his  sins  "  for  the  unburthening 
of  his  conscience,  and  to  receive  spiritual  consolation  and  ease  of 
mind,"  yet  the  minister,  to  whom  the  confession  is  made,  is 
merely  excused  from  presenting  th^  offender  to  the  civil  magis- 
trate, and  enjoined  not  to  reveal  the  matter  confessed,  "under 
pain  of  irregularity.'*  *  In  all  other  respects  he  is  left  to  the 
full  operation  of  the  rules  of  the  common  law,  which  recognise 
no  distinction  between  clergymen  and  laymen,  but  provide  that 
all  confessions  and  other  matters,  not  confided  to  legal  counsel, 


1  Ante,  p.  724,  n.  1. 

'  Mascard.  De  Plrobat.  voL  1,  Queest.  v.  xl   51  ;  id.  ConcL  377.    Vide 
P.  Farioac.  Opera,  tit.  8,  QusBst.  78,  n.  73. 

*  Tait  Ev.  386,  387  ;  Alison's  Pract  of  Cnm.  L.  in  Soot.  586  ;  2  Dick- 
son Ev.  937—939. 

*  Const,  iz  Canon,  1  Jac  1,  Can.  cxiiL  ;  2  Gibson's  Codex,  p.  963. 
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must  be  disclosed  when  required  for  the  purposes  of  justice.* 
Neither  penitential  confessions  made  to  the  minister  or  to 
members  of  the  party's  own  church,  nor  even  secrets  confided  to  a 
Roman  Catholic  priest  in  the  course  of  confession,  are  regarded 
as  privileged  communications.* 

§  839.  Although  the  privilege,  in  its  full  extent,  applies  only  to 
the  communications  which  pass  between  a  client  and  liis  legal 
adviser,  yet,  with  respect  to  the  production  of  title-deeds,  the  pro- 
tection has  been  held  applicable  to  the  case  of  trustees  and 
mortgagees,  who  cannot  be  compelled  either  to  produce  the  deeds 
of  the  cestuis  que  trust,  or  mortgagors,  or  to  give  parol  evidence 
of  their  contents.^  It  may  here  be  laid  down  as  a  general  pro- 
position, that,  whenever  a  party  is  justified  in  refusing  to  produce 
an  instrument,  he  cannot  be  forced  to  disclose  its  contents ;  and 
although  some  few  dicta,  or  even  decisions,*  to  the  contrary 
may  be  found,  the  rule  as  above  stated  may  now  be  considered 
as  established.  To  adopt  an  observation  of  Mr.  Baron  Alderson," 
"  It  would  be  perfectly  illusory  for  the  law  to  say  that  a  party 
is  justified  in  not  producing  a  deed,  but  that  he  is  compellable 
to  give  parol   evidence   of  its  contents;  that  would  give  him, 


'  R  «.  Gilham,  1  Moo.  C.  C.  186. 

'  Butler  V,  Moore,  M'Nally's  Ev.  263 — 255  ;  Anon.  Skm.  404,  per 
Holt,  0.  J.  ;  Du  Barr^  v,  livette,  Pea.  R.  77  ;  Com.  r.  Drake,  15  Mass. 
161.  By  the  Civil  Code  of  New  York,  §  1710,  r.  3,  "A  clergyman  or 
priest  cannot,  without  the  consent  of  the  person  making  the  confession,  be 
examined  as  to  any  confession  made  to  him  in  his  professional  character,  in 
the  course  of  discipline  enjoined  by  the  Church  to  which  he  belongs."  A 
somewhat  similar  statute  exists  in  Missouri ;  Eev.  St.  of  1835,  p.  623,  §  1 6. 
In  Broad  v.  Pitt,  3  C.  &  P.  519  ;  M.  <fc  M.  234,  S.  C,  Best,  C.  J.,  said, 
that  he,  for  one,  would  never  compel  a  clergyman  to  disclose  communications 
made  to  him  by  a  prisoner  ;  but  that  if  he  chose  to  disclose  them,  he  would 
receive  them  in  evidence.  In  R  v.  GrifBin,  6  Cox,  Cr.  Cas.  219,  Alderson, 
B. ,  is  reported  to  have  gone  further,  and  to  have  expressed  an  opinion  that 
commimications  made  by  a  prisoner  to  a  clergyman  ought  not  to  be  disclosed. 
See  also  Joy  on  Confess.  49 — 58  ;  and  Jer.  Taylor's  Sermon  on  the  Anni- 
versary of  Gunpowder  Treason,  6  voL  of  his  Works,  pp.  614 — 622,  ed.  1828. 

*  Davies  v.  Waters,  9  M.  <fc  W.  608  ;  R.  v.  Upper  Boddington,  8  D.  <fc 
R.  726.     See  Few  v.  Guppy,  10  Beav.  281,  n.  6 ;  13  Beav.  457,  S.  C. 

*  See  Cocks  v.  Nash,  6  C.  <k  P.  154,  per  Gumey,  B.  ;  Marston  r.  Downes, 
1  A.  lb  E.  31 ;  3  N.  ifc  M.  861,  S.  C,  observed  upon  by  Rolfe,  B.,  in  9 
M.  &  W.  613,  614.  *  Davies  r.  Waters,  9  M.  &  W.  612. 
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or  rather  his  client  through  him,  merely  an  illosory  protection, 
if  he  happens  to  know  the  contents  of  the  deed,  and  would  be 
only  a  roundabout  way  of  getting  from  every  man  an  opportunity 
of  knowing  the  defects  there  may  be  in  the  deeds  and  titles  of  his 
estate." 

§  840.  The  protection  afforded  to  professional  confidence 
applies  with  equal  force,  though  the  client  be  in  no  shape  before 
the  court ; '  and  although  the  rule  which  excludes  hearsay  pre- 
vents this  question  from  often  arising  with  respect  to  mere  oral 
communications,  it  has  often  been  discussed  on  occasions  when 
an  attorney  has  been  called  upon,  either  by  subpoena  duces  tecum 
or  otherwise,  to  produce  a  document  with  which  he  has  been  con- 
fidentially intrusted  by  some  stranger  to  the  suit.  In  such  a  case, 
if  the  attorney  claims  the  privilege  of  his  client,  he  will  be  pro- 
tected  not  only  from  producing  the  deed  or  other  paper,  but  from 
answering  any  question  with  respect  to  its  nature ;  ^  and  although 
on  several  occasions  tlie  Court  has  inspected  the  document,  and 
lironounced  upon  its  admissibility,  according  as  its  production 
has  appeared  to  be  prejudicial  or  not  to  the  client,*  it  seems  to 
be  now  settled,  that,  in  strict  law,  tlie  judge  ought  not  to  look  at 
the  writing  to  see  whether  it  is  a  document  which  may  properly 
be  withheld.*  The  same  rule  applies  where  the  documents 
called  for  are  in  tlie  hands  of  solicitors  for  the  assignees  of  bank- 
rupts/ though  it  was  at  one  time  thought  that  their  production 
was  a  matter  of  public  duty.'  In  all  these  cases,  if  the  client  or 
principal  would  have  been  entitled,  had  he  been  called  as  a 
\vitness,  to  withhold  the  document,  tlie  attorney,  agent,  or  steward 
cannot  be  compelled,  though   he  will  be  permitted,  to  produce 


*  R.  T.  Withers,  2  Camp.  578,  per  Lord  EUenborough. 
5  Volant  V.  Soyer,  13  Com.  B.  231. 

»  1  Ph.  Ev.  176  ;  Doe  v,  Langdon,  12  Q.  B.  711  ;  Copeland  v.  Watts,  1 
Stark.  R  95  ;  Harris  r.  HiU,  D.  &  R.,  N.  P.  R,  17  ;  3  Stark.  R.  140, 
S.  C.  ;  Ditcher  v,  Kenrick,  1  0.  ife  P.  161 ;  Doe  v.  Thomas,  9  B.  &  C.  288  ; 
4  M.  &  R.  218,  S.  C.  *  Volant  v.  Soyer,  13  Com.  B.  231. 

*  Laing  v,  Barclay,  3  Stark,  R  42  ;  Batesou  v.  Hartsink,  4  Esp  43 ; 
Cohen  V,  Templar,  2  Stark.  R.  260  ;  Hawkins  v,  Howard,  Ry.  <S;  M.  64  ; 
1  C.  ife  P.  222,  S.  C.  ;  Coraen  v.  Dubois,  Holt,  N.  P.  R.  239  ;  Boll  r. 
Loveland,  10  Pick.  9,  14. 

*  Pearson  e,  Fletcher,  5  Esp.  90,  per  Lord  Ellenborongh. 
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it  ;*  but  if  both  the  client  and  the  attorney,  or  the  principal  and 
the  agent,  concur  in  refusing  to  produce  the  document,  the 
party  calling  for  it  may,  in  such  an  event,  give  secondary  evidence 
of  its  contents.'' 

§841.^  This  protection,  though  confined  to  communications 
between  a  client  and  his  legal  adviser,  extends  to  all  the  necessary 
organs  by  which  such  communications  are  affected ;  and  therefore 
an  interpreter*  or  an  intermediate  agent,^  is  under  the  same 
obligation  as  the  legal  adviser  himself;  and  if  the  legal  adviser 
has  communicated  with  such  person,  he  will  be  as  much  bound  to 
silence,  as  if  he  had  communicated  directly  with  his  client/  The 
rule  also  extends  to  an  attorney's  town  or  local  agenty  who  is  con- 
sidered as  standing  in  precisely  the  same  situation  as  the  attorney; 
and  it  has  been  held  applicable  to  a  case  submitted,  after  the 
institution  of  the  suit,  to  a  foreign  counsel,  and  to  his  opinion 
thereon.'  Formerly  it  was  thought  that  a  barrister's  or  an 
attorney's  clerk  was  not  within  the  reason  and  exigency  of  the 
rule ;  but  as  the  principals,  being  unable  to  transact  all  their 
business  in  person,  are  under  the  necessity  of  employing  clerks,  it 
has  been  since  held,  that  such  clerks  cannot  be  permitted  to  dis- 
close facts  coming  to  their  knowledge  in  the  course  of  emplojrment, 
unless  the  barrister  or  attorney  himself  might  have  been  inter- 
rogated respecting  them.'    So,  where  a  plaintiff,  at  the  instance 


»  Hibberd  v.  Knight,  2  Ex.  R.  11.     See  aute,  §  428. 

2  Ditcher  u.  Kenrick,  1  C.  &  P.  161  ;  R.  Vi  Hunter,  3  C.  &  P.  591.  As 
to  the  cases  where  a  witness  may  refuse  to  produce  his  deeds,  or  to  disclose 
their  contents,  see  ante,  §§  427 — 430.  ^  Gr.  Ev.,  §  239,  in  part 

*  Du  Barr^  v.  livette.  Pea.  B.  77,  explained  in  4  T.  B.  756  ;  Jackson  v, 
French,  3  Wend.  337  ;  Andrews  v.  Solomon,  1  Pet  0.  C.  R.  366  ;  Parker 
I?.  Carter,  4  Munf.  273. 

*  Bunbury  v.  Bunbury,  2  Beav.  173  ;  Walker  v,  Wildman,  6  Madd.  47  ; 
Reid  V.  Langlois,  1  M.  <k  Gord.  627,  638,  639,  per  Ld.  (Tottenham  ;  2 
Hall  <fe  T.  59,  73,  74,  S.  C.     See  Doe  v.  Jauncey,  8  0.  ib  P.  101. 

*  Carpmael  u.  Powis,  9  Beav.  16,  20,  21,  per  Lord  Langdale ;  S.  C.  1 
PhilL  692,  693,  per  Lord  Lyndhurst,  recognising  Walker  r.  Wildman,  G 
Madd.  47. 

7  Parkins  v.  Hawkshaw,  2  Stark.  R  239,  per  Hohoyd,  J.  ;  Tait  Ev. 
385  ;  Goodall  v.  Little,  20  L.  J.,  Ch.,  132  ;  1  Sim.  N.  S.  155,  S.  C. 

*  Bunbury  v.  Bunbury,  2  Beav.  173. 

^  Taylor  v.  Forster,  2  0.  <Sr  P.  195,  per  Best,  0.  J.,  cited  with  approbation 
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of  his  solicitors,  sent  out  a  gentleman  to  India,  for  the  express 
purpose  of  acting  as  the  solicitor's  agent  in  the  collection  of 
evidence  respecting  a  pending  suit,  letters  written  by  the  agent 
either  to  the  plaintiff  himself  or  to  his  solicitors  on  the  subject  of 
the  evidence,  have  been  regarded  by  the  Court  as  confidential 
communications.' 

§  842.  The  rule  of  protection,  however,  will  not  be  carried 
to  any  further  extent ;  and  therefore,  where  the  directors  of  a 
joint-stock  company  sent  agents  abroad  to  assist  in  winding 
up  the  affEtirs  of  the  company,  a  correspondence  between  the 
directors  and  agents  relative  to  legal  proceedings,  which  had  been 
commenced  against  the  directors  by  certain  creditors  of  the  com- 
pany, was  held  not  to  be  privileged,  though  many  of  the  letters 
had  been  written  for  the  purpose  of  aiding  the  directors  in  their 
defence,  and  of  being  submitted  to  their  solicitors.'  Indeed,  it 
may  be  laid  down  generally  in  the  language  of  Lord  Cranworth, 
that  "  there  is  no  protection  as  to  letters  between  parties  them- 
selves, or  &om  a  stranger  to  a  party,  merely  because  such  letters 
may  have  been  written,  in  order  to  enable  the  person  to  whom 
they  were  addressed  to  communicate  them  in  professional  con- 
fidence to  his  solicitor.' 

§  848.  As  the  privilege  is  established,  not  for  the  benefit  of  the 
attorney,  but  for  the  protection  of  the  client,^  it  would  seem  to 
extend  to  an  executor  in  regard  to  papers  coming  to  his  hands  as 
the  personal  representative   of  the  attorney.*    If  however,  an 


in  12  Pick.  98  ;  Foote  v.  Hayne,  1  C.  &  P.  645  ;  Ry.  &  M.  166  ;  a  C, 
per  Abbott,  C.  J.  ;  Chant  v.  Brown,  9  Hare,  790 ;  Bowman  v,  Norton, 
6  C.  <fe  P.  177,  per  Tindal,  C.  J.  ;  R  v.  Upper  Boddington,  8  D.  &  By. 
726,  per  Bayley,  J.  ;  Mills  v.  Oddy,  6  C.  &  P.  731  ;  Jackson  v.  French,  3 
Wend.  337. 

'  Steele  v.  Stewart,  1  Phill.  471  ;  Lafone  v.  Falkland  IsUnds  Co.,  27 
L.  J.,  Ch.,  25,  per  Wood,  V.  C. 

2  Glyn  V.  Caulfield,  3  M.  &  Gord.  463,  473 — 476,  per  Lord  Tmro. 

'  Goodall  V,  Little,  1  Sim.  N.  S.  155  ;  recognised  by  Lord  Truro  in  Glyn 
V.  Caulfield,  3  M.  &  Gord.  474 ;  and  in  Betts  v.  Menziee,  26  L.  J.,  Ch., 
628,  per  Wood,  V.  C. 

*  Herring  r.  aobery,  1  PhilL  96,  per  Lord  Lyndhurst ;  B.  N.  P.  284,  a. 

*  Fenwick  r.  Reed,  1  Meriv.  114,  120,  arg. 
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attorney,  in  violation  of  his  duty,  should  voluntarily  communicate 
to  a  stranger  the  contents  of  an  instrument  with  which  he  was 
confidentially  intrusted,  or  should  permit  him  to  take  a  copy,  the 
secondary  evidence  so  obtained  would,  it  seems,  be  admissible, 
provided  that  notice  to  produce  the  original  were  duly  given,  and 
the  production  were  resisted  on  the  groimd  of  privilege.*  Indeed,* 
it  has  more  than  once  been  laid  down,  that  the  mere  fact  that 
papers  and  other  subjects  of  evidence  have  been  illegally  taken 
from  the  possession  of  the  party  against  whom  they  are  offered, 
or  otherwise  imlawfully  obtained,  constitutes  no  valid  objection  to 
their  admissibility,  provided  they  be  pertinent  to  the  issue.  For 
the  Court  will  not  notice  whether  they  were  obtained  lawfully  or 
unlawfully,  nor  will  it  raise  an  issue  to  determine  that  question.' 

§  844.  In  order  to  protect  communications,  they  must  have 
been  made  to  the  legal  adviser,  while  he  was  acting,  or  at  least 
while  he  was  considered  by  the  client  as  acting,*  in  that  capacity. 
The  rule,*  however,  does  not  require  any  regular  retainer,  or  any 
particular  form  of  application  or  engagement,  or  the  payment  of 
any  fees;  it  is  enough  if  the  legal  adviser  be,  in  any  way,  con- 
sulted in  his  professional  character.*  It  would  also  seem  that  if  a 
person  be  consulted  confidentially,  imder  the  erroneous  supposi* 
tion  that  he  is  an  attorney,  he  cannot  be  compelled  to  disclose  the 
matters  communicated.'    But  where  a  prisoner  in  custody  on  a 


*  Cleave  tJ.  Jones,  21  L.  J.,  Ex.,  106,  per  Parke,  B.  ;  Uoyd  v»  Mostyn, 
10  M.  &  W.  481,  482,  per  id.,  questioning  the  contrary  decision  of  Bayley, 
J.,  in  Fisher  v.  Heming,  cited  1  Ph.  Ev.  170.  In  Lloyd  v.  Mostyn,  Parke, 
B.,  likened  the  case  to  that  of  an  instrument  being  stolen,  and  a  correct 
copy  taken,  and  asked  whether  it  would  not  be  reasonable  to  admit  such 
copy  ?  If  the  client  sustains  any  injury  from  such  improper  disclosure 
being  made,  an  action  will  lie  against  the  attorney.  Taylor  v.  Blacklow,  3 
Bing.  N.  C.  235.  '  Gr.  Ev.,  §  254,  a,  in  great  part. 

*  Legatt  V,  Tollervey,  14  East,  301  ;  Jordan  v.  Lewis,  id.  305,  n.  ;  Deo 
V.  Date,  3  Q.  B.  619  ;  Com.  v.  Dana,  2  Mete.  329,  337. 

*  Smith  V,  Fell,  2  Curt.  667.  There,  a  communication  was  held  to  be 
privileged,  which  was  made  by  a  party  to  a  solicitor,  tmder  the  impression 
that  the  latter  had  acceded  to  a  request  to  act  as  his  legal  adviser. 

*  Gr.  Ev.,  §  241,  in  part 

*  Foster  v.  Hall,  12  Pick  89.     See  also  Bean  v.  Quimby,  5  N.  Hamp.  94. 

'  Calley  v,  Richards,  19  Beav.  401,  404,  per  RomiUy,  M.  R.,  questioning 
Fountain  v.  Young,  6  Esp.  113,  per  Sir  James  Mansfield,  C.  J. 
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charge  of  forgery  wrote  to  a  friend,  requesting  him  "  to  ask  Mr.  G. 
or  any  other  attorney  "  a  question  respecting  the'  punishment  of 
forgery,  the  letter  was  admitted  in  evidence,  on  the  ground  that 
it  did  not  appear  that  the  relation  of  attorney  and  client  ever 
subsisted  between  Mr.  G.  and  the  prisoner.*  So,  if  a  party  were 
to  go  to  an  attorney  to  discount  a  forged  note,  or  to  raise  money 
on  a  forged  will,  what  passed  at  the  interview  would  of  course  not 
be  privileged,  unless,  perhaps,  in  the  event  of  the  attorney  being 
consulted  as  the  party's  (nvn  solicitor.^ 

§  845.  The  question  of  privileged  communications  has  hitherto 
been  considered  with  respect  to  cases  in  which  the  legal  adviser 
either  is  called  as  a  witness,  or  has  a  bill  of  discovery  filed  against 
him  in  Chancery;  but  although  the  privUege  is,  as  before 
observed,  that  of  the  client,  and  not  that  of  the  professional 
adviser,  the  rule  of  protection  has  not  been  laid  down  in  equally 
broad  terms,  where  the  client  himself  is  the  party  interros<^d. 
It  has  indeed  been  established,  that,  in  this  event,  all  communica- 
tions between  the  solicitor  and  client,  whether  pending  and  with 
reference  to  litigation,  or  made  before  litigation  and  with  re- 
ference thereto,  or  made  after  the  dispute  between  the  parties 
followed  by  litigation,  though  not  in  contemplation  of,  or  with 
reference  to,  that  litigation,  are  protected ;  as  also  are  communi- 
cations made  respecting  the  subject-matter  in  question,  pending, 
or  in  contemplation  of,  litigation  on  the  same  subject  with  other 
persons,  with  the  view  of  asserting  the  same  right.'  If,  however, 
communications  pass  between  a  client  and  solicitor  before  any 

^  R  V,  Brewer,  6  C.  &  P.  363,  per  Park,  J. 

2  R.  17.  Farley,  2  C.  &  Kir.  313,  317,  318.     See  ante>  §  833 ;  port,  §  861. 

3  Holmes  .«.  Baddeley,  1  PhilL  476  ;  per  Wigram,  V.  C,  in  Ld.  Wal- 
siugham  v.  Qoodiicke,  3  Hare,  124,  125,  citing  Bolton  v.  Corp.  of  liver- 
pool,  3  Sim.  467  ;  1  MyL  &  K.  88,  S.  C.  ;  Hughes  v,  Biddulph,  4  Rusa. 
190 ;  Goodall  v.  Little,  1  Sim.  N.  a  166  ;  Thompson  v.  Falk,  1  Drew.  21  ; 
Vent  V,  Pacey,  4  Russ.  193  ;  aagett  v.  Phillips,  2  Y.  &  C,  C.  C,  82  ; 
Combe  v.  Corp.  of  London,  1  id.  631.  See  also  Woods  v.  Woods,  4  Hare, 
83  ;  Reece  v.  Tiye,  9  Beav.  316  ;  Adams  v.  Barry,  2  Y.  <fe  C,  C.  C,  167  ; 
Knight  V.  Marq.  of  Waterford,  2  Y.  <k  C.j  Ex.  R,  38  ;  Curling  v,  Perring, 
2  MyL  &  K.  38  ;  and  Nias  v.  North.  <fc  JEast.  Rail.  Co.,  3  My.  &  Cr.  356. 
These  cases  overrule  Preston  v,  Carr,  1  Y.  <k  Jer.  176,  and  Newion  v, 
Beresford,  1  You.  376.     See  3  Hare,  129. 
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dispute  has  arisen  between  the  client  and  his  opponent,  the 
opponent  can  compel  the  client  by  a  bill  in  equity  to  disclose 
these  communications,  although  they  relate  to  the  matters  which 
form  the  subject  of  the  suit,  except  so  far  as  they  contain  mere 
legal  advice  or  opinions.* 

§  846.  This  doctrine  was  propounded  in  the  case  of  Badclifie 
V.  Fursman'  by  the  House  of  Lords,  at  a  time  when  the  subject 
of  professional  confidence  was  not  developed  to  the  same  extent 
as  it  is  at  the  present  day;'  but  although  that  case  has  since 
been  disapproved  of  by  almost  every  judge  under  whose  notice 
it  has  been  brought,  and  its  principle  has'  more  than  once  been 
successfully  exposed  and  refuted,  yet,  as  a  decision  of  the  Court 
of  Last  Kesort,  it  must  be  reluctantly  followed  till  the  Legislature 
shall  think  fit  to  interfere,  or  the  question  shall  arise  in  a  suit  of 
sufficient  importance  to  warrant  a  second  appeal  to  the  House 
ofPeers.' 

§  847.  Lord  Justice  Knight  Bruce  has  indeed,  on  a  some- 
what recent  occasion,*  attempted  to  show  that  the  proposition 
stated  above  was  not  established  either  by  RadcliflFe  v.  Fursman,' 
or  by  Richards  v,  Jacson,^  which  last  case  has  often  been 
cited  as  a  decision  by  Lord  Eldon  in  accordance  with  the 
rule  supposed  to  have  been  laid  down  by  the  House  of  Lords ; 

*  Ld.  Walttingham  v,  Goodricke,  3  Hare^  122,  per  Wigram,  V.  C,  re- 
luctantly submitting  to  Badcliffe  v.  Fursman,  2  Bro.  P.  C.  514,  Toml.  ed. 
See  also  Peuruddock  v,  Hammond,  11  Beav.  59  ;  Hawkins  v,  Gathercole, 
1  Sim.  K.  S.  150  ;  Beadon  v.  King,  17  Sim.  34  ;  and  Greenlaw  v.  King,  1 
Beav.  137^  in  which  last  case  Lord  Langdale  compelled  a  son  and  heir  to 
disooTer  a  case,  which  had  been  submitted  to  counsel  by  his  father,  and  had 
come  with  the  estate  to  his  hands.  See  Manser  v.  Dix,  1  Kay  &  J,  451,  per 
Wood,  V.  C. ;  and  Galley  r.  Richards,  19  Beav.  401,  405,  perRomilly,  M.R. 

'  2  Bro.  P.  0.  514,  TomL  ed,  =  Per  Wigram,  V.  0.,  3  Hare,  127. 

■*  See  Bolton  v.  Corp.  of  Liverpool,  1  My.  <b  K.  88,  perLd.  Brougham  ; 
Pearse  v,  Pearse,  1  De  Gex  &  Sm.  24,  25,  per  K.  Bruce,  V.  C.  ;  Walker  r. 
Wildman,  6  Madd.  47  ;  Preston  i?.  Carr.  1  Y.  <b  Jer.  175 ;  Ld.  Walsingham 
v.  Goodricke,  3  Hare,  127 — 130  ;  Bp.  of  Meath  v.  Marq.  of  Winchester, 
10  Bli.  375,  455.  See  also  two  articles  in  Law  Mag.  vol.  xvii.,  pp.  51  — 
74,  and  vol.  xxx,,  pp.  107 — 123. 

'  Pearse  u.  Pearse,  1  Do  Gex  &  Sm.  12. 

«  2  Bro.  P.  C.  514,  TomL  ed.  '  18  Ves.  472. 
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and  his  Honour  has  contended,  at  least  with  much  plausibility, 
that  both  the  judgments  may  be  explained,  on  the  supposition 
that  the  communications  held  to  be  unprotected  in  each  case, 
were  not  communications  which  the  client  had  made  to  his 
solicitor  on  his  sole  and  exclusive  behalf,  and  for  his  single  and 
separate  interest,  but  were  communications  made  by  him  as 
trustee  in  the  one  case,  and  as  copartner  in  the  other.  If  this 
view  of  the  subject  be  correct,  the  decisions  in  both  cases  were 
clearly  consistent  with  sound  principle ;  and  it  may  still  be  urged 
with  success,  that,  if  a  man,  with  relation  to  his  own  private  and 
exclusive  interests  merely,  upon  a  point  on  which  he  owes  no 
fiduciary  duty  to  another,  lays  a  statement  before  counsel  for  his 
professional  advice,  he  cannot  be  compelled  afterwards  to  disclose 
it,  although  at  the  time  no  suit  or  dispute  was  in  existence.' 

§  848.  If  an  attorney  be  employed  for  two  parties,  as  for  mort- 
gagor and  mortgagee,  and  peruse  on  behalf  of  the  former  his 
abstracts  of  the  title,  he  cannot,  as  against  him,  disclose  their 
contents  ;'  and  where  a  professional  man  was  engaged  by  vendor 
and  purchaser  to  prepare  the  deeds,  and  the  draft  conveyance  was 
confidentially  deposited  with  him  by  both  parties,  it  was  held  that 
he  could  not  produce  it  at  the  trial  against  the  interest  of  the 
purchaser's  devisees,  though  with  the  consent  of  the  vendor.*  If, 
however,  an  attorney,  acting  as  such  for  opposite  parties,  has  an 
offer  made  to  him  by  the  one  for  the  purpose  of  being  commu- 
nicated  to  the  other,  he  may  be  called  upon  to  disclose  the  nature 
and  terms  of  this  offer  at  the  instance  of  either  party.*  And, 
where  two  persons,  having  a  dispute  about  a  claim  made  by  one 
of  them  upon  the  other,  went  together  to  an  attorney,  when  one 
of  them  made  a  statement,  and  instructed  the  attorney  to  write  a 
letter  to  a  third  party  on  the  subject  of  the  claim — ^it  was  held 
that  in  a  subsequent  action  between  these  two  persons,  both  the 

*  Pearse  v.  Pdarae,  1  De  Qex  is  Sm.  18 — 31.  The  whole  judgment 
deserves  an  attentive  perusal. 

2  Doe  V,  Watkins,  3  Bing.  N.  0.  421  ;  4  Scott,  155,  S.  C.  But  see  R 
V.  Avery,  8  C.  &  P.  596,  cited  post,  §  851. 

»  Doe  V.  Seaton,  2  A.  <fe  R  171 ;  4  N.  &  M.  81,  S.  C. 

*  Baugh  V.  Cradocke,  1  M.  &  Rob.  182  ;  Cleve  v.  Powel,  id.  228 ;  Perry 
r.  Smith,  9  M.  iSr  W.  681  ;  Beynell  v.  Sprye,  10  Beav.  51. 
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statement  and  the  letter  were  admissible  in  evidence.*  So  if  a  wife 
were  induced  by  her  husband  to  deal  with  her  separate  interest 
under  the  advice  of  her  husband's  attorney,  such  attorney  would 
be  regarded  by  tlie  client  as  acting  for  both  husband  and  wife ; 
and  consequently,  in  the  event  of  any  dispute  arising  between  the 
married  couple,  each  party  would  be  entitled  to  call  for  the  pro- 
duction and  to  have  full  inspection  of  all  documents  that  might 
have  come  into  the  possession  of  the  attorney  in  the  course  of  the 
transaction.*  In  all  these  cases  the  question  would  seem  to  be, 
was  the  communication  made  by  the  party  to  the  witness  in  tlie 
cliaracter  of  his  own  exclusive  attorney  ?  If  it  was,  the  bond  of 
secrecy  is  imposed  upon  the  witness;  if  it  was  not,  the  com* 
munication  will  not  be  privileged.' 

§  849.^  The  protection  does  not  cease  with  the  termination  of 
the  suit,  or  other  litigation  or  business,  in  which  the  communica- 
tions were  made;  nor  is  it  affected  by  the  party's  ceasing  to 
employ  the  attorney,  and  retaining  another,  nor  by  any  other 
change  of  relation. between  them,  nor  by  the  attorney's  being 
struck  off  the  rolls,*  nor  by  his  becoming  personally  interested  in 
the  property,  to  the  title  of  which  the  communications  related/ 
nor  even  by  the  death  of  the  client  The  seal  of  the  law,  once 
fixed  upon  the  communications,  remains  for  ever/  unless  it  be 
removed  either  by  the  party  himself,  in  whose  favour  it  was 
placed,®  or  perhaps,  in  the  event  of  his  death,  by  his  personal 


'  Shore  v,  Bedford,  5  M.  <S;  Gr.  271.  See  also  Griffith  v,  Davies,  5  B. 
lb  Ad.  602,  and  Weeks  v,  Ai^gent,  16  M.  <b  W.  817. 

^  Warde  v,  Warde,  3  M.  <&  Gord.  365  ;  oyerruling  a  decision  of  Lord 
Cranworth  in  the  same  case,  reported  1  Sim.  N.  S.  18. 

3  Perry  v.  Smith,  9  M.  <fc  W.  682,  683,  per  Parke,  B.  ;  Reynell  v,  Spryc, 
10  Beav.  51.  *  Gr.  Ev.,  §  243,  in  part. 

*  Earl  Cholmondeley  v.  Lord  Clinton,  19  Ves.  268. 

•  Chant  V.  Brown,  7  Hare,  79. 

7  Wilson  V.  Rastall,  4  T.  R.  759,  per  Buller,  J.  ;  Parker  v.  Yates,  12 
Moore,  520. 

'  Merle  v.  More,  Ry.  <b  M.  390,  per  Best,  C.  J.  ;  Baillie's  case,  21  How. 
St  Tr.  341,  358,  408.  "  If  the  client  be  willing,  the  Court  will  compel 
the  counsel  to  discover  what  he  knows,"  per  North,  C.  J.,  in  Lea  v,  Wheatley, 
in  C.  B.  Parch.  30  Car.  2,  cited  in  note  to  20  How.  St.  Tr.  574.  See  also 
Blenkinsop  v,  Blenkinsop,  17  L.  J.^  Ch.,  343,  and  Chant  v.  Brown,  7  Hare,  79. 
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representatives ;  *  and,  therefore,  if  the  client  becomes  a  bankrapt, 
his  assignees  cannot  waive  the  privilege  without  his  particular 
permission.*  Neither  does  the  client  waive  his  privilege  by 
calling  the  attorney  as  a  witness,  unless  he  also  examines  him  in 
chief  to  tlie  matter  privileged;^  and  even  in  that  case,  it  has  been 
held  in  Ireland,  that  the  cross-examination  must  be  confined  to 
the  point  upon  which  the  witness  has  been  examined  in  chief.* 

§  850.  In  stating  that  the  privilege  does  not  terminate  with  the 
death  of  the  client,  care  must  be  taken  to  distinguish  between 
cases  where  disputes  arise  between  the  client's  representatives 
and  strangers,  and  those  in  which  both  the  litigating  parties 
claim  under  the  client.  In  the  former  class  of  cases  no  doubt  the 
protection  will  survive  for  the  benefit  of  those  who  represent  the 
client ;  but  in  the  latter,  it  would  be  obviously  unjust  to  determine 
that  the  privilege  shall  belong  to  the  one  claimant  rather  than 
to  the  other.  The  rule,  therefore,  has  no  application  in  cases 
of  testamentary  dispositions,  and  as  between  parties  claiming 
under  the  testator ;  and  where  the  question  was  whether  certain 
executors  were  or  were  not  trustees  for  the  testator*s  next  of  kin, 
the  evidence  of  the  solicitor  who  prepared  the  ^vill  as  to  what  had 
passed  between  him  and  the  testator  on  the  subject  of  the  will, 
has  been  received  on  behalf  of  the  next  of  kin.* 

§  851.  Wliether  the  protection  can  be  removed  without  the 
client's  consent,  in  cases  where  the  interests  of  criminal  justice 
require  the  production  of  the  evidence,  may  admit  of  some  doubt* 
In  one  case  where  a  party  had  intrusted  an  attorney  with  a  pro- 
missory note,  and  had  instructed  him  to  bring  an  action  upon  it, 
Mr.  Justice  Holroyd  held  that  the  attorney  ought  not  to  produce 
the  note,  on  the  trial  of  a  subsequent  indictment  against  his  client 


'.' 


>  Doe  V,  Marq.  of  Hertford,  19  L.  J.,  Q.  B.,  526. 

2  Bowman  v,  Norton,  5  C.  <fe  P.  177,  per  Tindal,  C.  J. 

5  Vaillant  v.  Dodemead,  2  Atk.  524  ;  Waldron  v.  Ward,  Sty.  449  ;  Bate 

Kinsey,  1  C.  M.  &  R.  38. 

*  McDonnell  t?.  Conry,  Ir.  Cir.  R  807,  per  Richards,  B. 

*  Russell  1?.  Jackson,  9  Hare,  393,  per  Turner,  V.  C. 

^  R  V.  Tylney,  18  L.  J.,  M.  C,  37  ;  S.  C,  nom.  R.  v.  Tuffj<,  1  Don.  319. 
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for  forgery ;  *  and  a  similar  decision  appears  to  have  been  pro* 
nounced  by  the  Court  of  King's  Bench  in  the  time  of  Lord 
Mansfield.'  On  the  other  hand,  Mr.  Justice  Patteson  has  com- 
pelled an  attorney,  who  had  been  employed  by  a  mortgagor  and 
mortgagee  to  negociate  a  loan  between  them,  and  had  received 
from  the  former  a  forged  will  as  part  of  his  title-deeds,  to  produce 
the  will  on  a  trial  of  the  mortgagor  for  forging  that  instrument.' 
So,  where  a  party  having  possessed  himself  of  the  title-deeds  of  a 
deceased  person,  placed  a  forged  will  of  the  deceased  amongst 
them,  and  then  sent  the  whole  to  his  attorney,  ostensibly  for  the 
purpose  of  asking  his  advice  upon  them,  but  really,  as  it  seemed, 
that  the  attorney  might  find  the  will  and  act  upon  it, — the  judges 
unanimously  held,  that  the  attorney  was  bound  to  produce  the 
will  on  the  trial  of  his  client  for  forger}',  it  not  having  been 
intrusted  to  him  in  professional  confidence,  even  if  that  would 
have  made  any  difference*  Again,  where  a  prisoner  was  indicted 
for  forging  a  will,  and  it  appeared  that  his  wife  had  taken  the 
will  to  an  attorney,  and  asked  him  to  advance  money  upon  it  for 
her  husband,  which  he  refused  to  do,  but  took  a  copy  of  the  will, 
the  judges  most  properly  held  that  such  copy  was  admissible  as 
secondary  evidence,  and  that  the  conversation  between  the  wife 
and  the  attorney  was  not  privileged.*  This  last  case,  however,  is 
scarcely  an  authority  on  either  side  of  the  question;  for  the 
judges  took  the  distinction  that  the  attorney  consulted  was  not  the 
prisoner's  own  attorney. 

§  852.*  This  rule  may  be  further  illustrated  by  reference  to  the 
cases  in  which  the  attorney  may  be  examined,  and  which  are 
therefore  sometimes  mentioned  as  exceptions  to  the  rule.     These 


^  R.  V,  Smith,  cited  iu  1  Ph.  Ev.  171.  See  also  R.  Hankins,  2  C.  <& 
Kir.  823. 

^  K  V.  Dixon,  3  Burr.  1687.     See  also  Anon.,  8  Mass.  370. 

'  R  V.  Avery,  8  C.  <k  P.  596,  599.  In  this  case  the  learned  judge  is 
reported  to  have  said  that  R  v.  Smith  was  not  law,  but  in  R  v.  Tylney,  18 
L.  J.,  M.  C,  37,  S.  C.  nom.  R  t.  Tuffs,  1  Den.  324,  he  intimated  that 
this  language  was  too  strong.     See  also  ante,  §§  833,  844. 

*  R  V,  Hayward,  2  C.  <b  Kir.  234.     See  R  t.  Jones,  1  Den.  C.  C.  160. 

*  R  V.  Farley,  2  C.  «b  Kir.  313 ;  1  Den.  C.  C.  197,  S.  C. 

*  Gr.  Ev.,  §  244,  almost  verbatim. 


768  APPARENT   EXCEPTIONS   TO   RULE.  [PART  H. 

apparent  exceptions  *  are — ^where  the  knowledge  was  not  acquired 
by  the  attorney  solely  by  his  being  employed  professionally,  but 
was  in  some  measure  obtained  by  his  acting  as  a  party  to  the 
transaction,  and  the  more  especially  so,  if  this  transaction  was 
fraudulent ;  * — or  where  the  communication  was  made  before  the 
attorney  ivas  employed  as  such,  or  after  his  employment  had 
ceased ; — or  where,  though  consulted  by  a  friend  because  he  was 
an  attorney,  he  had  refused  to  act  as  such,  and  was  therefore  only 
applied  to  as  a  friend; — or  where  it  could  not  be  fairly  stated 
that  any  communication  had  been  made ;  as  where,  for  instance, 
a  fact,  something  that  was  done,  became  known  to  him,  from 
his  having  been  brought  to  a  certain  place  by  the  circumstance 
of  his  being  the  attorney,  but  of  which  fact  any  other  man,  if 
there,  would  have  been  equally  conmant  ^  (and  even  this  has  been 
held  privileged  in  some  of  the  cases) ; — or  where  the  matter  com- 
municated was  not  in  its  nature  private,  and  could  in  no  sense  be 
termed  the  subject  of  a  confidential  disclosure;^ — or  where  it 
had  no  reference  to  professional  employment,  though  disclosed 
while  the  relation  of  attorney  and  client  subsisted ;  * — or  where 
the  attorney,  having  made  himself  a  subscribing  witness  and 
thereby  assumed  another  character  for  the  occasion,   adopted 


^  Besides  the  exceptions  here  stated,  the  following  case  may  be  mentioned. 
In  a  suit  for  taking  a  partnership  account  between  solicitors^  semble  that  the 
plaintiff  is  entitled  to  the  discovery  and  production  of  papers  material  to 
the  account,  though  they  relate  to  professional  business  transacted  for 
clients,  and  the  consequent  effect  of  their  production  must  be  that  some 
stranger  will  become  acquainted  with  matters  intrusted  to  the  partners  in 
confidence.  Brown  v,  Perkins,  2  Hare,  540.  This  case  obviously  rests  on 
necessity,  for  otherwise  no  account  could  ever  be  taken  between  solicitors 
acting  in  partnership. 

2  See  Follett «.  Jefferyes,  1  Sim.  N.  S.  3,  17,  where Bolfe,  V.  C,  observed, 
*'  It  is  not  accurate  to  speak  of  cases  of  fraud,  contrived  by  the  client  and 
solicitor  in  concert  together,  as  cases  of  exception  to  the  general  rule.  They 
are  cases  not  coming  within  the  rule  itself,  for  the  rule  does  not  apply  to  all 
which  passes  between  a  client  and  his  solicitor,  but  only  to  what  passes 
between  them  in  professional  confidence  ;  and  no  Court  can  permit  it  to  be 
said  that  the  contriving  of  a  fraud  can  form  part  of  the  professional  occupa- 
tion of  an  attorney  or  solicitor."  See  also  Kelly  t^.  Jackson,  13  Ir.  £q. 
R  129.  '  Brown  v.  Foster,  1  H.  <fe  N.  736,  cited  post,  §  856. 

*  See  Door.  Marq.  of  Hertford,  19  L.  J.,  Q.  B.,  626. 

«  Goodall  V.  Little,  20  L.  J.,  Ch.,  132  ;  1  Sim.  N.  S.  156,  S.  C. 
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the  duties  which  it  imposes,  and  became  bound  to  give  evidence 
of  all  that  a  subscribing  witness  can  be  required  to  prove.  In 
all  such  cases,  it  is  plain  that  the  attorney  is  not  called  upon  to 
disclose  matters,  which  he  can  be  said  to  have  learned  by  com* 
munication  with  his  client,  or  on  his  client's  behalf;  matters, 
which  were  so  committed  to  him  in  his  capacity  of  attorney ;  and 
matters,  which  in  that  capacity  alone  he  had  come  to  know.* 

§  853.  It  may  here  be  expedient  to  illustrate  these  apparent 
exceptions  somewhat  more  at  length.  Thus,  if  an  attorney,  having 
been  engaged  in  a  conspiracy,  be  willing  to  turn  informer,  he  cannot 
be  prevented  from  disclosing  what  he  knows  of  the  transaction, 
though  he  may  have  been  employed  by  some  of  the  guilty  parties 
in  his  professional  character,  and  have  acquired  much  of  his  know- 
ledge in  consequence  of  that  connexion.'  In  one  case,'  usury  in 
a  mortgage  was  proved  by  the  plaintiff's  attorney  who  prepared 
the  deed,  and  who  was  called  by  the  defendant  to  prove  the  con- 
sideration usurious.  Lord  Kenyon,  who  admitted  this  evidence, 
assumed  that  the  attorney  had,  by  his  conduct,  become  a  party  to 
the  transaction ;  but  as  the  facts  do  not  warrant  this  assumption, 
the  case  cannot  be  supported  at  the  present  day,^  and  it  is  only 
valuable  as  recognising  the  general  principle,  that,  if  an  attorney 
acts  as  a  party,  no  knowledge  he  obtains  will  be  privileged.  Again, 
an  attorney  has  been  compelled  to  disclose  a  confession  made  to 
him  by  his  client  before  the  retainer,  respecting  an  erasure  in  a 
will ; '  as  also  a  gratuitous  conversation  which  his  client  had  held 
with  him  after  the  compromise  of  a  suit,  in  which  he  stated  that 
he  was  glad  the  action  was  settled,  as  the  promissory  note  on 
which  it  was  founded  had  been  indorsed  to  him  without  consi- 
deration, and  with  notice  that  it  was  void  as  being  mixed  up  with 


*  Per  Lord  Brougham,  in  Greenough  v,  Gaskell,  1  My.  <fe  K.  104.  See 
also,  Desborough  v.  Rawlins,  3  My.  &  Cr.  521,  522  ;  Story's  Eq.  PL  §§  601, 
602  ;  Bolton  v.  Corp.  of  Liverpool,  1  My.  &  K  88  ;  Annedey  v.  Earl  of 
Anglesea,  17  How..  St.  Tr.  1239—1244. 

M  My.  <fc  K  103,  104,  109,  per  Lord  Brougham. 
'  Doffin  «.  Smith,  Pea.  R  108. 

*  See  Lord  Brougham's  observationfl  in  My.  drK  109.  But  see  ante,  §  851. 

*  Cutts  V.  Pickering,  1  Ventr.  197. 
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a  lottery  transaction.'  On  the  other  hand,  where  a  person,  having 
possession  of  a  deed  in  the  character  of  trustee  to  the  defendant, 
had  first  obtained  a  knowledge  of  its  contents  while  acting  as  his 
attorney,  the  knowledge  thus  obtained  was  held  to  be  privileged ; ' 
and,  in  another  case,  where  a  solicitor  became  a  trustee  under  a 
deed  for  the  benefit  of  his  client*s  creditors,  it  was  held  that  sub- 
sequent communications  made  to  him  by  the  client  could  not  be 
divulged.* 

§  854.  Where  a  trustee  for  two  parties  had  acted  as  solicitor 
for  one  in  respect  of  certain  disputes  which  had  arisen  between 
the  two  on  the  subject  of  the  trusts,  the  Court  held  that,  inasmuch 
as  he  had  been  voluntarily  placed  in  a  situation  inconsistent  with 
his  duty  as  trustee  for  both  parties,  the  communications  between 
him  and  his  client  were  not  privileged  as  against  the  other  cestui 
que  trust/  So,  where  an  attorney  had  been  confidentially  con- 
sulted, but  had  not  been  professionally  employed,  because  he  was 
at  that  time  acting  as  under-sherifif,  he  was  held  bound  to  disclose 
what  had  been  communicated  to  him/  Again,  in  Griffith  v. 
Davies,*  a  witness  called  by  the  plaintiff  was  permitted  to  state  a 
conversation,  in  which  the  defendant  proposed  a  compromise  to 
the  plaintiff,  although,  when  the  conversation  took  place,  the  wit- 
ness was  attending  as  attorney  for  the  defendant ;  for,  in  this  case, 
the  knowledge  gained  by  the  witness  was  not  by  reason  of  its 
being  intrusted  to  him  in  his  professional  character,  but  merely 
by  his  being  present  at  the  conversation.^  So,  if  an  attorney,  by 
the  direction  of  his  client,  makes  a  proposal  to  the  opposite  party, 
he  may  be  compelled  to  disclose  what  he  stated  to  that  party, 
though  he  cannot  divulge  what  his  client  had  communicated  to 


>  Cobdeu  V.  Kendrick,  4  T.  R  431. 

'  Davies  v.  Waters,  9  M.  <k  W.  608.  In  that  case,  the  witneeSy  as 
trustUy  might  equally  have  refused  to  state  the  oontenta  of  the  deed,  bat  it 
was  objected  in  Banc  that  this  point  was  not  raised  at  Nisi  Prios.  See 
ante,  §  839.  »  Pritchard  v.  Foulkes,  1  Coop.  14. 

^  Tugwell  V.  Hooper,  10  Beav.  348. 

*  Wilson  V.  Bastall,  4  T.  R  753.  See  Galley  v.  Eiohards,  19  Beav.  401, 404. 

*  6  a  <b  Ad.  502.  See  also  Shore  v.  Bedford,  6  M.  &  Or.  271 ;  Weeks 
f.  Argent,  16  M.  4r  W.  817. 

'  Per  Alderaon,  B.,  in  Davies  v.  Waters,  9  M.  <k  W.  611. 


CHAP.  XVI J  ILLUSTRATION   OF  APPARENT  EXCEPTIONS.  771 

him; '  and  if  commumcations  from  an  adverse  party  be  made, 
either  directly  to  the  solicitor  for  the  purpose  of  being  commu- 
nicated to  the  client/  or  to  the  client  himself  in  the  presence 
of  the  solicitor,*  the  solicitor  is  not  at  liberty  to  withhold  them. 
Indeed,  he  is  bound,  as  it  seems,  to  produce  all  letters,  and  to 
disclose  all  information,  communicated  to  him  from  collateral 
quarters/ 

§  855.  The  legal  adviser  must  also  disclose  all  questions  put  to 
him  by  his  client,  together  with  his  answers  thereto,  provided 
such  questions  were  asked  in  order  to  gain  information  respecting 
matters  of  fact,  as  distinguished  from  those  put  with  the  view  of 
obtaining  legal  adviceJ^  This  proposition  has,  on  one  occasion,* 
been  applied  to  circumstances  which  seem  scarcely  to  have  war- 
ranted its  application.  The  question  was,  whether  the  client  had 
committed  an  act  of  bankruptcy  on  a  particular  day.  On  that 
day  the  client  inquired  of  his  att(»mey,  whether  he  could  safely 
attend  a  particular  meeting  of  his  creditors  without  being  arrested 
for  debt.  The  attorney  advised  him  to  remain  in  his  office,  until 
it  was  ascertained  whether  the  creditors  would  engage  to  give  him 
safe  conduct,  and  he  accordingly  remained  there  for  two  hours  to 
avoid  being  arrested,  till  the  attorney  returned  frt>m  the  meeting. 
The  Court  held  that  what  had  passed  between  the  attorney  and 
his  client  was  receivable  in  evidence;  Lord  Tenterden  observing, 
that  "  a  man  could  hardly  ask,  as  matter  of  law,  whether  he  would 

'  Per  Parke  and  Patteeon,  Js.,  6  B.  <b  Ad.  503,  commeuimg  on  and 
questioning  Gainsford  v.  Grammar,  2  Camp.  9.  See  ako  Bipon  v.  Davies, 
i  Nev.  <k  M.  310  ;  and  Beynell  v,  Sprye,  10  Beav.  51. 

'  Spenceley  v,  Schulenbnrgh,  7  East,  357.  There  the  attorney  was  held 
bound  to  discover  the  contents  of  a  notice  to  produce  documents,  which  he 
had  received  from  the  opposite  attorney.  See  also  Gore  v,  Harris,  21  L.  J., 
Ch.,  10,  per  Parker,  V.  0. ;  S.  C.  nom.  Gore  v.  Bowser,  5  De  Gex  dr  Sm.  30. 

'  Desborough  v.  Kawlins,  3  My.  d;  Or.  515,  per  Lord  Oottenham. 

*  Thus,  a  oommtmication  between  an  attorney  and  one  of  his  client's 
witnesses  as  to  the  evidence  to  be  given  by  the  witness  is  not  privileged  ; 
Mackenzie  v.  Yeo,  2  Curt.  866. 

^  Sawyer  r.  Birchmore,  3  My.  &  K,  572,  per  Lord  Cottenham  ;  Spenceley 
V.  Schulenburgh,  7  East,  357  ;  Desborough  v,  Bawlins,  3  My.  &  Cr.  515. 

*  Bramwell  v.  Lucas,  2  B.  ^  C.  743,  observed  upon  by  Lord  Brougham^ 
in  IMy.  4rK  113—115 ;  and  by  Lord  Cottenham,  in  3  My.  «t  Cr.  520—522. 

3  D  2 
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be  free  from  arrest  while  attending  a  voluntary  meeting  of 
creditors ;  though  he  might  well  ask,  as  matter  of  facty  from  the 
person  at  whose  suggestion  the  creditors  had  been  convened, 
whether  any  arrangement  had  been  made  with  the  creditors  to 
prevent  an^  arrest ; "  and  his  lordship  added,  "  The  attorney 
gives  no  legal  advice,  his  answer  implying  that  no  arrangement 
had  been  made,  but  that  he  would  see  at  the  meeting  whether 
any  could  be  effected;  and  he  recommends  his  client,  not  as  a 
legal  adviser,  but  as  any  agent  or  any  friend  might  have  recom- 
mended, to  stay  where  he  was  tiU  that  matter  of  fact  could  be 
ascertained." ' 

§  856.  Again,  it  is  no  breach  of  professional  confidence  for  a 
legal  adviser  to  give  evidence  of  a  fact,  not  communicated  directly 
to  him  by  his  client,  but  the  knowledge  of  which  has  been  acquired 
by  him  during  the  progress  of  a  trial.  The  recent  case  of  Brown 
r.  Foster*  well  illustrates  this  proposition.  There,  counsel  had 
attended  before  a  magistrate  on  behalf  of  a  man  charged  witli 
embezzlement,  and  the  prosecutor  had  produced  a  book,  in  which 
the  accused,  contrary  to  his  duty,  had  omitted  to  enter  a  sum  of 
money  received  by  him.  On  a  subsequent  examination  the  book 
was  found  to  contain  the  entry.  The  accused  afterwards  brought 
an  action  for  malicious  prosecution,  and  it  was  held  at  the  trial, 
that  the  counsel  might  give  evidence  that  the  entry  was  not  in  the 
book  at  the  time  of  the  first  examination,  as  that  fact  had  not  been 
communicated  to  him  by  his  client,  but  he  had  become  cognisant 
of  it  through  his  own  personal  observation.  An  attorney  may 
also  be  called,  either  to  prove  his  client's  handwriting,  though  he 
be  acquainted  with  it  only  from  having  seen  him  sign  documents 
in  the  cause ; '  or  to  disclose  the  name  of  the  person  by  whom 
he  was  retained,  in  order  to  let  in  the  declarations  and  admissions 
of  the  real  party  in  interest ;  *  or  to  discover  when  and  to  whom 
he  parted  with  his  client's  title  deeds,  and  in  whose  possession 

>  2  B.  &  0.  749,  750.  '  1  H.  &  N.  786. 

'  Hurd  V,  Moring,  1  0.  &  P.  872,  per  Abbott,  0.  J.  ;  Johnson  v.  Daveme, 
19  Johns.  134  ;  4  Hawk.  P.  0.,  B.  2,  a  46,  §  89. 

*  Levy  V.  Pope,  M.  4b  M.  410,  per  Parke,  J.  ;  Brown  v,  Payson,  6  K. 
Hamps.  443. 
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they  are/  So,  for  the  purpose  of  letting  in  secondary  evidence 
of  the  contents  of  a  document,  an  attorney  will  be  bound  to 
answer  whether  it  is  in  his  possession  or  elsewhere  in  Court, 
even  though  he  may  have  obtained  it  from  his  client  in  the  course 
of  communication  with  reference  to  the  cause.'  The  attorney,  too, 
may  be  called  to  identify  his  client  as  the  person  who  has  put  in, 
or  sworn,  or  signed  an  answer  in  Chancery,  because  this,  so  far 
from  being  a  secret,  is  in  its  very  nature  a  matter  of  publicity.' 
From  one  case  it  would  even  seem  that  an  attorney  might  be  com- 
pelled to  divulge  the  character  in  which  his  client  employed  him ; 
as,  for  instance,  whether  as  executor,  or  trustee,  or  on  his  own 
private  account ;  *  but,  in  America,  it  has  been  held,  that  counsel 
could  not  state  whether  they  were  employed  to  conduct  an  eject- 
ment for  their  client,  as  landlord  of  the  premisesj^  An  attorney, 
who  has  prepared  a  will  at  the  instance  of  a  party  benefited  by  it, 
is  not  privileged  to  withhold  from  the  Court  of  Probate  any 
facts  connected  with  contemporaneous  business  transacted  between 
the  testator  and  himself  on  account  of  his  client  the  legatee,  when 
his  opinion  of  the  testator's  capacity  to  make  a  will  is  in  any 
degree  founded  on  such  facts.^ 

§  857.  Moreover,  the  privilege  does  not  attach  to  unnecessary 
communications  made  by  a  client  to  his  legal  adviser ;  and  there- 
fore a  prosecutor's  attorney  has  been  allowed  to  state  that, 
pending  the  proceedings  on  the  indictment,  his  client  had 
observed  to  him  that  he  would  give  a  large  sum  to  have  the 
prisoner  hanged ; '    and,  in   an  action  brought  by  an  attorney 

*  Banner  v,  Jackson,  1  De  (Jex  &  Sm.  472,  per  Knight  Bruce,  V.  C, 
reluctantly  yielding  to  Stanhope  i;.  Knott,  2  Swanst.  221,  n.^  and  Kingston 
V,  Gale,  Bep.  tern.  Fmch,  259. 

2  Dwyer  v,  Collins,  7  Ex.  R  639  ;  Coates  v.  Birch,  2  Q.  B.  252  ;  1  G. 
&  D.  474,  a  C.  ;  Bevan  v.  Waters,  M.  «fe  M.  235,  per  Best,  C.  J.  ;  Eicke 
V.  Nokes,  id.  303. 

»  B.  N.  P.  284  b  ;  Studdy  v,  Sanders,  2  D.  &  Ry.  347  ;  Doe  v. 
Andrews,  2  Cowp.  846,  per  Lord  Mansfield  ;  cited  by  Lord  Brougham  in  1 
My.  <k  K  108,  overruling  R  v.  Watkinson,  2  Str.  1122. 

*  Beckwith  v,  Benner,  6  C.  &  P.  681,  per  Gumey,  B. 
'  Chirac  v.  Reinicker,  11  Wheat.  280,  295. 

'  Jones  «.  GkKKlrich,  5  Moo.  P.  C.  B.  16,  25. 

'  Annesley  v.  E.  of  Anglesea,  11  How.  St.  Tr.  1223—1244  ;  Cobden  v. 
Kendrick,  4  T.  R  431,  cited  ante,  §  853. 
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for  his  bill,  where  the  question  was  whether  he  had  been  em- 
ployed by  the  defendant  or  by  a  third  party,  a  statement  made  by 
the  plaintiflf  to  his  attorney,  on  introducing  such  third  party  to 
him,  was  held  to  be  excluded  from  the  rule  of  privilege.*  So,  if 
an  attorney  attests  an  instrument  which  his  client  executes,  he  may 
be  compelled  to  prove  the  execution;  for  by  becoming  a  sub- 
scribing witness  he  makes  himself  a  public  man,  and  pledges 
himself  to  give  evidence  on  the  subject,  whether  he  be  called  by 
the  party  to  whom  the  deed  is  executed,  or  by  any  other  person 
who  claims  an  interest  in  the  property.' 

§  858.  But  where  the  assignees  of  a  bankrupt,  in  an  action  of 
assumpsit  brought  by  them,  endeavoured  to  establish  that  the 
bankrupt  had  made  a  fraudulent  conveyance  to  his  son,  and,  in 
order  to  prove  this  transaction,  called  the  bankrupt's  attorney, 
Lord  Ellenborough  held  that,  though,  as  attesting  witness  to  the 
deed,  he  was  bound  to  disclose  what  took  place  at  the  time  of  its 
execution,  he  was  privileged  from  stating  what  occurred  during  its 
concoction  and  preparation,  and  could  not  be  asked  whether  it  had 
not  been  subsequentiy  destroyed,  if  the  only  knowledge  he  had,  as 
to  its  concoction,  preparation,  or  destruction,  was  acquired  from 
his  confidential  situation  as  attorney.'  So  a  legal  adviser  cannot, 
as  it  would  seem,  disclose  in  what  condition  an  instrument  was 
when  it  was  intrusted  to  him  by  his  client,  as  whether  or  not  it 
were  then  stamped,  or  indorsed,  or  had  an  erasure  upon  it ;  *  and 
in  an  action  of  trover  for  a  lease,  brought  by  the  assignees  of  a 
bankrupt,  where  the  question  was  whether  the  lease  had  been 

>  Gillard  tj.  Bates,  6  M.  &  W.  547  ;  8  Dowl.  774,  S.  C. 

^  Doe  V.  Andrews,  2  Cowp.  845 ;  Robson  v.  Kemp,  5  Esp.  53  ;  4  id.  235  ; 
Sandford  v.  Bemington,  2  Yes.  189. 

^  Eobson  V.  Kemp,  5  Esp.  52. 

*  Wheatley  v.  Williams,  1  M.  <b  W.  533.  In  B.  N,  P.  284  a.,  it  is  stated, 
that,  ''if  the  question  were  about  a  rasure  in  a  deed  or  will,  the  attorney 
might  be  examined  to  the  question,  whether  he  had  ever  seen  it  in  any 
other  plight ;"  but  in  Wheatley  v,  Williams,  Lord  Abinger  observed  that 
this  passage  ''  must  apply  to  a  case  where  the  attorney  has  his  knowledge 
independently  of  any  communication  from  the  client ;  it  cannot  mean  that 
where  the  attorney,  coming  to  the  client  for  a  confidential  purpose,  obtains 
some  other  collateral  information  which  he  would  not  otherwise  have  pos- 
sessed, he  can  be  compelled  to  disclose  it,"  p.  541.  See  also.  Brown  v, 
Payson,  6  N.  Hamps.  443. 
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deposited  with  the  defendant  by  the  bankrupt  before  or  after  the 
bankruptcy,  an  attorney,  who,  after  the  act  of  bankruptcy,  had 
been  applied  to  by  the  bankrupt  to  procure  a  loan,  was  not  per- 
mitted to  state  whether  his  client  had,  on  that  occasion,  brought 
to  him  the  lease,  for  the  purpose  of  raising  money  upon  it.* 

§  859.*  Judges^  arbitrators^  and  counsel  form  a  third  class  of 
persons,  who,  from  motives  of  public  policy  are  perhaps  not 
compellable  to  testify  as  to  certain  matters,  in  which  they  have 
been  judicially  or  professionally  engaged;  though,  like  ordi- 
nary persons,  they  may  be  called  upon  to  speak  to  any  foreign 
and  collateral  matters,  which  happened  in  their  presence,  idiile 
the  trial  was  pending,  or  after  it  was  ended.^  In  regard  to  judges 
of  courts  of  record,  it  is  considered  dangerous^  or  at  least  highly 
inconvenient,  to  compel  them  to  state  what  occurred  before  them 
in  court ;  and  on  this  ground  the  grand  jury  have  been  advised 
not  to  examine  the  chairman  of  the  Quarter  Sessions,  as  to  what 
a  person  testified  in  a  trial  in  that  court.^  The  case  of  arbitrators 
is  governed  by  the  same  general  policy ;  and  neither  the  courts 
of  law  nor  of  equity  will  disturb  the  deliberate  decision  of  an 
arbitrator,  by  requiring  him  to  disclose  the  grounds  of  his  award, 
unless  under  very  cogent  circumstances,  such  as  upon  an  allega- 
tion of  fraud ;  for  Interest  reipubUca  ut  dt finis  litiumJ^  Of  course, 
a  judge  or  an  arbitrator  may,  by  his  own  consent,  be  examined 
respecting  the  facts  proved,  or  the  matters  claimed,  at  the  trial 
or  the  reference.*  With  respect  to  barristers,  it  has  been  held 
that  they  cannot  be  forced  to  prove  what  was  stated  by  them 
on  a  motion  before  the  court ;  ^  and  the  like  privilege  has  been 
strenuously  claimed,  though  not  expressly  recognised,  where  a 
counsel  was  called  upon  as  a  witness  to  disclose  a  confidential 


»  Turquand  v.  Knight,  2  M.  &  W.  98. 

«  Gr.  Ev.,  §  249,  in  part. 

»  R  «.  R  of  Thanet,  27  How.  St.  Tr.  845—848. 

*  R.  V,  Gazard,  8  C.  <fe  P.  595,  per  Patteson,  J. 

*  Johnson  v.  Dnrant,  4  C.  <fe  P.  327  ;  2  B.  &  Ad.  925,  S.  C.  ;  Ellis  v. 
Saltan,  4  C.  &  P.  327,  n.  a  ;  Story,  Eq.  PL  §§  599,  824,  825,  n.  ;  2  Story, 
Eq.  Jnrisp.  §§  1457,  1498  ;  Anon.,  3  Atk.  644. 

*  Martin  tr.  Thornton,  4  Esp.  181,  per  Lord  Alvanley. 
'  Curry  r.  Walter,  1  Esp.  456,  per  Eyre,  C.  J.  * 
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negotiation,  into  which,  on  behalf  of  his  client,  he  had  entered 
with  a  third  party,  though  the  client  himself  waived  all  objection 
to  the  course  of  examination  proposed.' 

§  860.'  k  fourth  class  of  cases,  in  which  evidence  is  excluded 
from  motives  of  public  policy,  comprises  secrets  of  State,  or  mat- 
ters, the  disclosure  of  which  would  be  prejudicial  to  the  public 
interest.  These  matters  are  such  as  concern  the  administration, 
either  of  penal  justice,  or  of  government ;  but  the  principle  of 
public  safety  is  in  both  cases  the  same,  and  the  rule  of  exclusion 
is  applied  no  further  than  the  attainment  of  that  object  requires. 
Thus,  in  Crown  prosecutions,  and  in  Exchequer  informations 
for  frauds  committed  against  the  revenue  laws,  witnesses  for  the 
Crown  will  not,  on  cross-examination,  be  permitted  to  disclose 
either  the  names  of  their  employers,  or  the  nature  of  the  con- 
nexion between  them,  or  the  names  of  the  persons  from  whom 
they  received  information,  or  .the  names  of  those  to  whom  they 
gave  information,  whether  such  last-mentioned  persons  were  ma- 
gistrates, or  actually  concerned  in  the  executive  administration, 
or  were  only  the  channel  through  which  the  communication  was 
made  to  Government.'  Neither  can  the  witness  be  asked  whether 
he  himself  was  the  informer.*  "  It  is  perfectiy  right,"  said  Lord 
Chief  Justice  Eyre,  in  Hardy's  case,*  ''that  all  opportunities 
should  be  afforded  to  discuss  the  truth  of  the  evidence  given 
against  a  prisoner;  but  there  is  a  rule,  which  has  universally 
obtained,  on  account  of  its  importance  to  the  public  for  the 
detection  of  crimes,  that  those  persons,  who  are  the  channel  by 
means  of  which  that  detection  is  made,  should  not  be  unnecessarily 
disclosed." 

§  861.  The  protection  afforded  by  this  rule  will  be  equally 
upheld,  though  the  witness,   in   his   examination  in  chief,  has 


>  BaiUie's  case,  21  How.  St  Tr.  358—361. 
'  Gr.  Ev.,  §  250,  in  great  part. 

»  R  V.  Wataon,  32  How.  St.  Tr.  100—103  j    2  Stark.  R.  136,  &  C  ; 
R  V.  Hardy,  24  How.  St.  Tr.  753,  808—820  ;  1  Ph.  Ev.  178—180. 
*  Att-Gen,  v,  Briant,  15  M.  <b  W.  169. 
»  24  How.  St  Tr.  808. 
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admitted  that  suggestions  have  been  made  to  him  on  the  part  of 
the  Government ;  ^  and  the  doctrine  has  been  even  carried  so  fisur, 
that,  where  a  witness,  believing  the  views  of  certain  parties  to  be 
dangerous  to  the  State,  had  consulted  a  private  Mend  as  to  what 
steps  he  should  pursue,  and  the  friend  advised  him  to  communi- 
cate the  information  to  Government,  a  majority  of  the  learned 
judges  held  that  the  name  of  this  friend  could  not  be  disclosed.' 
They'  were  also,  in  the  same  case,  unanimously  of  opinion,  that  all 
questions  tending  to  the  discovery  of  the  channels  by  which  the 
information  was  given  to  the  officers  of  justice^  were,  upon  the 
general  principle  of  public  convenience,  to  be  suppressed ;  that 
all  persons  in  that  situation  were  protected  from  the  discovery ; 
and  that,  if  an  objection  was  raised  to  the  question,  it  was  no 
more  competent  for  the  defendant  to  ask  who  had  advised  the 
witness  to  give  information,  than  to  ask  to  whom  he  had  given 
it  in  consequence  of  that  advice,  or  to  put  any  other  ques- 
tion respecting  the  channel  of  communication.'*  The  witness, 
however,  may  still  be  asked, — though  little  practical  advantage 
can  be  gained  by  putting  such  a  question, — whether  the  person 
to  whom  the  information  was  communicated  was  a  magistrate 
or  not.' 

§  862.  It  may  well  be  doubted  whether  this  rule  of  protection 
extends  to  ordinary  prosecutions ;®  and  even  when  it  applies,  as 
it  unquestionably  does  whenever  the  Government  is  directly  con- 
cerned, it  may  sometimes,  if  rigidly  enforced,  be  productive  of 
great  individual  hardship ;  since,  where  a  witness  is  giving  an 
account  of  what  occurred  at  a  distant  period,  it  is  obviously  ma- 
terial to  ascertain  whether  he  gave  substantially  the  same  account 
recently  after  the  transaction ;  and  if  the  object  be  to  shake  the 
credit  of  the  witness,  it  is  equally  important  to  know  whether  a 
communication,  which  he  asserts  that  he  made  to  a  certain  person, 

*  R.  V.  (yConnell,  Armst.  &  Trev.  R  178,  179.    See  also  pp.  233,  240, 
of  same  report,  where  the  general  dootrise  was  recognised  and  acted  upon. 

«  R.  V.  Hardy,  24  How.  St  Tr.  808—820,  Eyre,  0.  J.,  Hbtham,  B., 
Grose,  J.,  pro  :  Macdonald,  C.  B.,  and  Buller,  J.,  con. 

'  Gr.  Ev.,  §  250,  in  part         *  24  How.  St  Tr.  816,  per  Eyre,  C.  J. 
»  24  How.  St  Tr.  808. 

*  Att-Gen.  v.  Briant,  15  M.  <b  W.  181,  per  Pollock,  C.  B. 
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was,  in  fact,  ever  so  made.  On  the  other  hand,  it  is  absolutely 
essential  to  the  welfare  of  the  State,  that  the  names  of  parties 
who  interpose  in  situations  of  this  kind  should  not  be  divulged ; 
for  otherwise,  be  it  from  fear,  or  shame,  or  dislike  of  b^ng 
publicly  mixed  up  in  inquiries  of  this  nature,  few  men  would 
choose  to  assume  the  disagreeable  part  of  giving  or  receiving  in- 
formation respecting  offences,  and  the  consequence  would  be  that 
many  great  crimes  would  pass  unpunished.* 

.  §863.'  The  opinion  which  seems  best  supported  by  decided 
cases  and  dicta,  is,  that  the  proceedings  of  grand  jurors  should, 
on  similar  grounds  of  public  policy,  be  regarded  as  privileged 
communications.  Some  persons  imagine,  though  it  would  seem, 
erroneously,  that  the  preliminary  inquiry  as  to  the  guilt  or  in- 
nocence of  a  party  accused  ought  to  be  secretly  conducted; 
and,  in  furtherance  of  this  object,  every  grand  juror  is  sworn 
to  secrecy.  One  reason  may  be,  to  prevent  the  escape  of  the 
party,  should  he  know  that  proceedings  were  in  train  against 
him;  another  may  be,  to  secure  freedom  of  deliberation  and  opinion 
among  the  grand  jurors,  which  might  be  impaired  if  the  part  taken 
by  each  could  be  made  known  to  the  accused  or  to  the  Grown ; 
and  although  these  reasons  are  clearly  fallacious,  since  the  first 
is  answered  by  the  fact,  that  most  crimes  are  primarily  investi- 
gated by  an  open  inquiry  before  the  committing  magistrate,  and 
the  second  rests  on  an  assumption  of  pusillanimity  and  meanness, 
which  the  gentlemen  who  constitute  the  grand  jury  but  little 
deserve ;  still,  they  are  the  best  that  can  be  furnished  in  sup- 
port of  a  system  which  is  doubtless  often  productive  of  perjury, 
often  of  collusion,  and  sometimes  of  oppression.'  The  rule  in- 
cludes not  only  the  grand  jurors  themselves,  but  their  clerk,*  if 
they  have  one,  and  the  prosecuting  officer,*  if  he  be  present  at 
their  deliberations ;  aU  these  being  equally  concerned  in  the  ad- 
ministration of  the  same  portion  of  penal  law.    They  are  not 

*  Home  V,  Bentinok,  2  B.  <k  B.  162,  per  Dallas,  C.  J.  ;  U.  S.  v.  Moses, 
4  WasL  7^6.  »  Gr.  Ev.,  §  252,  in  part 

^  See  observations  on  this  subject,  and  on  the  general  inutility  of  grand 
juries,  in  Law  Mag.  vol.  xxzi,  pp.  242 — 251.       *  1 2  Vin.  Abr.  Kv.  B.  a.  5.  t 

*  So  decided  in  America,  Com.  v.  Tilden,  cited  in  2  St.  Ev.  232,  n.  1, 
by  Metcalf ;  MHJellan  v,  Richardson,  1  Shepl.  82. 
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permitted  to  disclose  what  number  of  jurors  were  present  when  a 
case  was  brought  before  them,  or  the  number  or  names  of  the 
jurors  who  agreed  or  refused  to  find  the  bill  of  indictment;^ 
neither  can  they  be  called  on  the  trial  to  explain  their  finding,'  or 
to  detail  the  evidence  on  which  the  accusation  was  founded,'  or 
to  show  that  a  witness  has  given  testimony  in  court  contrary  to 
what  he  had  sworn  before  them.*  In  an  action,  however,  for 
a  malicious  indictment,  Lord  Kenyon  is  reported  to  have  allowed 
the  plaintiff  to  call  one  of  the  grand  jury,  in  order  to  prove  that 
the  defendant  was  the  prosecutor,'  and  a  similar  course  was  pur- 
sued on  another  occasion  without  opposition.^  In  illustration  of 
this  subject  it  may  be  added,  that  the  clerk  of  the  Property  Tax 
Commissioners  has  been  held  bound  to  produce  in  a  court  of 

'  R  V.  Marsh,  6  A.  «fc  E.  236.  See  4  Hawk.  P.  0.  b.  2,  ch.  25,  §  16. 
In  America,  grand  jurors  have  been  asked  whether  twelve  of  their  number 
actually  concurred  in  the  finding  of  a  bill,  the  certificate  of  the  foreman 
not  being  couclusiye  evidence  of  that  fieict ;  M^Lellan  v.  Bichardson,  1 
ShepL  82  ;  Low's  case,  4  GreenL  439  ;  Com.  t;.  Smith,  9  Mass.  107. 

'  R  r.  Cooke,  8  C.  <fe  P.  684,  per  Patteson,  J. 

^  See  R.  t?.  Watson,  32  How.  St.  Tr.  107,  per  Lord  Ellenborough,  and  6 
A.  <k  E.  237,  arg.  ;  Hindekoper  v.  Cotton,  3  Watts,  56  ;  M'Lellan  v. 
Richardson,  1  ShepL  82  ;  Low's  case,  4  GreenL  439,  446,  453  ;  Burr's 
trial  [Anon],  Ev.  for  deft.,  p.  2. 

*  12  Vin.  Abr.  Er.  H.  ;  Lnlay  v.  Rogers,  2  Halst.  347.  Mr.  Chitty,  in 
his  1st.  voL  of  Crim.  Law,  p.  822,  states  that  perjury  before  the  grand  jury 
is  indictable,  and  refers  to  his  voL  on  Prec,  which  contains  nothing  on  the 
subject.  Mr.  Christian,  also,  in  a  note  to  4  BL  Com.  126,  narrates,  that, 
at  York,  a  grand  juror,  hearing  a  witness  swear  in  court  contrary  to  the 
evidence  which  he  had  given  before  the  grand  jury,  told  the  judge,  ^^  and 
the  witness  was  committed  for  perjury,  to  be  tried  upon  the  testimony  of 
the  gentlemen  of  the  grand  jury."  What  became  of  this  case  does  not 
appear.  By  the  Crim.  Code  of  New  York,  §  267,  "  Every  member  of  the 
grand  jury  must  kee^  secret,  whatever  he  himself,  or  any  other  grand  juror, 
may  have  said,  or  in  what  manner  he,  or  any  other  grand  juror,  may  have 
voted  on  a  matter  before  them."  §  268.  **  A  member  of  the  grand  jury 
may,  however,  be  required  by  any  court  to  disclose  the  testimony  of  a  wit- 
ness examined  before  the  grand  jury,  for  the  purpose  of  ascertaining  whether 
it  is  consistent  with  that  given  by  the  witness  before  the  Court ;  or  to  dis- 
close the  testimony  given  before  them  by  any  person,  upon  a  charge  against 
him  for  perjury  in  giving  his  testimony,  or  upon  his  trial  therefor."  This 
appears  to  be  the  common  sense  view  of  the  matter. 

*  Sykes  v.  Dunbar,  2  Selw.  N.  P.  1068. 

*  Freeman  v.  Arkell,  1  C.  <k  P.  137,  cor.  Park,  J. 
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justice  his  official  books,  and  to  answer  all  questions  respecting 
the  collection  of  the  tax,  though  he  had  been  sworn,  on  entering 
office,  not  to  disclose  anything  he  should  learn  in  that  capacity, 
without  the  consent  of  the  Commissioners,  or  unless  by  force  of 
some  Act  of  Parliament/ 

§  864.*  On  similar  grounds  of  public  policy,  and  for  the  pro- 
tection of  parties  against  fraud,  the  law  excludes  the  testimony  of 
traverse  or  petty  jurors,  when  oflfered  to  prove  mistake  or  mis- 
behaviour in  the  jury  in  regard  to  the  verdict.  Thus,  where  a 
motion  was  made  to  amend  the  postea  by  increasing  the  damages, 
the  Court  refused  to  admit  an  affidavit  sworn  by  all  the  jmymen, 
in  which  they  stated  their  intention  to  have  been  to  give  the 
plaintiff  such  increased  sum.'  So,  also,  on  several  occasions, 
affidavits  that  verdicts  have  been  decided  by  lot  have  been  re- 
jected on  motion  for  new  trials,  whether  such  affidavits  were 
sworn  by  individual  jurymen,*  or  by  strangers,  stating  the  subse- 
quent admissions  of  jurors  to  themselves,'  or  even  that  a  declara- 
tion had  been  made  by  one  juror  in  the  hearing  of  his  fellows  in 
open  court  after  the  verdict  had  been  pronounced.*  In  all  cases 
of  this  kind,  the  Court  must  obtain  their  knowledge  of  the  mis- 
conduct complained  of,  either  from  the  officer  who  had  charge  of 
the  jury,'  or  from  some  other  person  who  actually  witnessed  the 
transaction.*  But  although  a  juryman's  affidavit  of  what  occurred 
in  the  jury-box  during  the  trial  cannot  be  received,  it  is  admissible 
to  explain  the  circumstances  under  which  he  came  into  the  box.* 

§  865.  On  a  like  principle  of  public  policy,  no  witness, — ^whether 


>  Lee  V,  Birrell,  3  Camp.  337,  per  Lord  EUenborough. 
2  Gr.  Ev.,  §  262,  in  pwt. 

*  Jackson  v.  A^^lliainson,  2  T.  R  281. 

*  Yaaie  v.  Delaval,  1  T.  R  11 ;    Owen  v.  Warburton,  1  New  R  326  ; 
Little  V,  Larrabee,  2  GreenL  37,  41,  n. 

*  Straker  v.  Graham,  4  M.  <k  W.  721 ;   The  State  v.  Freeman,  5  Conn. 
348  ;  Meade  v.  Smith,  16  Conn.  346. 

*  Burgess  v.  lAn^^y,  5  M.  d^  Gr.  722 ;  Baphael  v,  Bk.  of  England,  17 
Com.  B.  161.  7  6  M.  <fe  Gr.  725,  per  Cresswell,  J. 

»  Vade  V.  Delaval,  1  T.  R.  11,  per  Lord  Mansfield. 

*  BaUey  v.  Macauley,  13  Q.  B.  815,  829. 
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he  be  a  Peer,  a  Member  of  the  House  of  Commons,  an  officer  of 
either  House,  or  a  short-hand  writer, — can  be  forced,  without  the 
permission  of  the  House  having  been  first  obtained,  to  disclose  in 
a  court  of  justice  what  took  place  within  the  walls  of  Parliament, 
or  to  relate  any  expressions  or  arguments  that  may  have  been 
used  by  one  of  the  members  in  the  course  of  debate;*  and  although 
he  may  probably  be  asked  as  to  the  fact,  whether  or  not  a  member 
spoke  upon  a  particular  subject  of  discussion,'  he  may  decline  to 
answer  any  question  relating  to  the  manner  in  which  the  votes 
were  given  on  a  division.' 

§  866.^  On  similar  grounds,  the  official  transactions  between 
the  heads  of  the  departments  of  Oovemment  and  their  subordinate 
officers,  are,  in  general,  treated  as  secrets  of  Stated  Thus,  com- 
munications between  a  colonial  governor  and  his  attorney-general, 
on  the  condition  of  the  colony  or  the  conduct  of  its  officers*  or 
between  such  governor  and  a  military  officer  under  his  autho- 
rity /  the  report  of  a  military  commission  of  inquiry,  made  to  the 
commander-in-chief;"  and  the  correspondence  between  an  agent 
of  the  Government  and  a  Secretary  of  State ;'  or  between  the 
Directors  of  the  East  India  Company  and  the  Board  of  Control  ;*^ 
or  between  an  officer  of  the  Customs  and  the  Board  of  Commis- 
sioners," — are  confidential  and    privileged   matters,   which  the 


»  Plunkett  V.  Cobbett,  29  How.  St.  Tr.  71,  72 ;  6  Esp.  136,  S.  C,  per 
Lord  EUenborough ;  Chubb  v.  Salomons,  3  C.  <k  Kir.  75,  per  Pollock,  0.  B. 
'  Plunkett  V.  Cobbett,  29  How.  St.  Tr.  71,  72 ;  5  Esp.  136,  S.  C. 
'  Chubb  V.  Salomons,  3  C.  <k  Ku*.  75. 

*  Gr.  £y.,  §  251,  in  great  part. 

*  By  the  Civil  Code  of  New  York,  §  1710,  r.  5,  "  a  public  officer  cannot 
be  examined  as  to  communications  made  to  him  in  official  confidence,  when 
the  public  interests  would  suffer  by  the  disclosure." 

«  Wyatt «.  Gore,  Holt's  N.  P.  C.  299. 

7  Cooke  V.  Maxwell,  2  Stark.  R  183. 

"  Home  V.  Bentinck,  2  B.  &  B.  130  ;  4  Moore,  563,  S.  C. 

*  Anderson  v.  Hamilton,  2  B.  &  B.  156,  n.  ;  8  Price,  244,  n.  ;  and  4 
Moore,  533,  n.,  S.  C.  ;  2  Stark.  R  185,  per  Lord  Ellenborough,  dted  by 
the  Att.-Gen.  ;  Marbury  v,  Madison,  1  Cranch,  144. 

1*  Smith  V.  East  India  Co.,  1  PhilL  50  ;  3  &  4  Will.  4,  c.  85,  §§  29,  30, 
35  ;  Rajah  of  Coorgv.  East  India  Co.,  25  L.  J.,  Ch.,  345. 
^i  Black  V.  Holmes,  Fox  <k  Smith,  B.  28. 
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interests  of  the  State  will  not  permit  to  be  revealed.  The  Presi- 
dent of  the  United  States,  and  the  Governors  of  the  several 
States,  are  not  bound  to  produce  papers  or  disclose  information 
communicated  to  them,  where,  in  their  own  judgment,  the  dis* 
closure  would  on  public  considerations  be  inexpedient.'  And 
where  the  law  is  restrained  by  public  policy  from  enforcing  the 
production  of  papers,  the  like  necessity  restrains  it  from  doing 
what  would  be  the  same  thing  in  effect,  namely,  receiving  secon- 
dary evidence  of  their  contents.'  It  has,  however,  been  held, 
that,  in  an  action  of  trespass  brought  against  the  governor  of  a 
colony,  a  military  officer  imder  his  control  might  be  asked  in 
general  terms,  whether  he  did  not  act  by  the  direction  of  the 
defendant,  though  the  written  instructions  could  not  be  given  in 
evidence.'  But  communications,  though  made  to  official  persons, 
are  not  privileged,  where  they  are  not  made  in  the  discharge  of 
any  public  duty ;  such,  for  example,  as  a  letter  by  a  private  indi- 
vidual to  the  chief  secretary  of  the  postmaster-general,  complain- 
ing of  the  conduct  of  the  guard  of  the  mail  towards  a  passenger.* 

§  867/  The  law  excludes,  on  public  grounds,  a  fifth  species  of 
evidence,  namely,  that  which  is  indecent  or  offenave  to  public 
morals,  or  injwrious  to  the  feelings  of  third  persons,  the  parties 
themselves  having  no  interest  in  the  matter,  except  what  they 
have  impertinently  created.  The  mere  indecency  of  disclosures 
does  not  suffice  to  exclude  them,  where  the  evidence  is  necessary 
for  the  purpose  of  civil  or  criminal  justice ;  as,  on  an  indictment 
for  a  rape ;  or  on  a  question  upon  the  sex  of  one  claiming  an 
estate  tail,  as  heir  male  or  female ;  or  upon  the  legitimacy  of  one 
claiming  as  lawful  heir ;  or  on  a  petition  for  dissolution  of  marriage, 
for  judicial  separation,  or  for  damages  on  the  ground  of  adultery.* 

'  1  Butt's  Trial,  186,  187,  per  Marshall,  C.  J. ;  Gray  v.  Penthmd,  2 
Serg.  t  R  23. 

^  Gray  v,  Pentland,  2  Serg.  <k  R.  23,  31,  32,  per  Tilghman,  C.  J.,  died 
with  approbatioa  in  Toter  v.  Sanno,  6  Watts,  166,  per  Gribeon,  C  J.  See 
ante,  §  839. 

'  Oooke  V.  Maxwell,  2  Stark.  R.  183,  per  Bayl^,  J. 

*  Blake  v.  Pilford,  1  M.  <&?  Bob.  198. 

*  Gr.  Ev.,  §  253,  almost  yerbatim. 

*  See  20  <!(:  21  Vict.,  c.  85,  §§  16,  27,  33. 
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In  these  and  similar  cases  the  evidence  is  necessary,  either  for 
the  proof  and  punishment  of  crime,  or  for  the  vindication  of  rights 
existing  before,  or  independent  of,  the  fact  sought  to  be  disclosed. 
But  where  the  parties  have  impertinently  interested  themselves 
in  a  question,  tending  to  violate  the  peace  of  society  by  exhibiting 
an  innocent  third  person  in  a  ridiculous  light,  or  to  disturb  his 
peace  and  comfort,  or  to  offend  public  decency  by  the  disclosures 
which  Hs  decision  may  require,  the  evidence  vdU  not  be  received. 
Of  this  sort  are  wagers^  or  contracts  respecting  the  sex  of  a  third 
person,'  or  upon  the  question,  whether  an  unmarried  woman  has 
had  a  child.' 

§  868.  In  like  manner,  when  the  legitimacy  of  a  child  is  the 
question  in  dispute,  the  testimony  of  the  parents,  that  they  have 
or  have  not  had  connexion,  has,  on  the  same  general  ground  of 
decency,  morality,  and  policy,  been  uniformly  rejected/  This 
rule  excludes,  not  only  all  direct  questions  respecting  access, 
but  all  questions  which  have  a  tendency  to  prove  or  disprove  that 
fact,  unless  they  are  put  with  a  view  to  some  different  point  in  the 
cause  ;  ^  and  it  applies  to  the  depositions  of  the  parents  equally 
with  their  vivA  voce  testimony.*    Neither  is  it  affected  by  the 


^  No  wager  is  now  recoverable  either  at  law  or  in  eqtdty,  8  <b  9  Vict., 
c.  109,  §  18.  'Da  Costa  v,  Jones,  2  Cowp.  729. 

'  Ditchbum  v.  Goldsmith,  4  Camp.  152.  If  thesubjeot  of  the  action  is 
frivoloas,  or  the  question  impwtinent,  and  this  is  apparent  on  the  record,  the 
Court  will  not  proceed  at  all  in  the  trial  Brown  v.  Leeson,  2  H.  BL  43  ; 
Henkin  v,  Gerss,  2.  Camp.  408.     But  see  Hussey  v.  Crickett,  3  Camp.  168. 

*  Goodright  v.  Moss,  2  Cowp.  594  ;  Legge  v.  Edmonds,  25  L.  J.,  CL, 
125  ;  Cope  v.  Cope,  1  M.  t  Bob.  269,  272 — 274,  per  Alderson,  B.  ;  5  C. 
&  P.  604,  a  C.  ;  Wright  v.  Holdgate,  3  C.  <k  Kir.  158,  per  Cresswell,  J.  ; 
B.  V.  Luffe,  8  East,  193,  202,  203  ;  R.  v.  Book,  1  Wils.  340  ;  R  v. 
Beading,  Cas.  temp.  Hardw.  K.  B.  79 ;  B.  t;.  Mansfield,  1  Q.  B.  444 ;  1 
G.  <b  D.  7,  S.  C.  ;  Anon.  u.  Anon.,  22  Beav.  481 ;  23  Beav.  273,  S.  C, 
giving  a  more  accurate  note  of  the  judgment ;  Com.  v.  Shepherd,  6  Binn. 
283.     See  ante,  §  584. 

*  Wright  ».  Holdgate,  3  C.  «fc  Kir.  158 ;  R  v,  Sourton,  5  A.  <fe  E.  180, 
185,  188,  189.  In  this  last  case,  with  the  view  of  proving  non-access,  the 
father  was  asked  whether,  at  a  particular  time,  he  did  not  live  100  miles 
from  his  wife,  and  cohabit  with  her  sister.  Held,  this  question  could  not 
be  put. 

*  Goodright  v.  Moss,  2  Cowp.  592,  per  Lord  Mansfield ;  Cope  v.  Cope, 
1  M.  <fc  Rob.  272—274,  per  Alderson,  B. 
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circnmstance,  that,  at  the  time  of  the  examination  of  one  of  the 
parents,  the  other  is  dead ;  because  the  rule  has  been  established, 
not  simply  on  the  ground  that  the  tendency  of  such  evidence  is  to 
promote  connubial  dissension,  but  on  the  broad  basis  of  general 
public  policy.^  But  this  rule  does  not  preclude  the  parents  from 
proving,  that  the  supposed  marriage  was  either  invalid,  or  valid,' 
or  that  their  children  were  bom  before,  or  after  its  celebration, 
though  the  effect  of  such  evidence  is,  in  the  first  and  third  case,  to 
bastardise  the  issue,  and,  in  the  others,  to  establish  its  legitimacy.* 
For  this  purpose,  too,  their  declarations  or  their  answers  in  Chan- 
cery are  admissible  evidence.^  It  is  clear  also,  that,  in  a  case  of 
bastardy,  a  married  woman  may,  when  the  fact  of  her  husband^s 
non-access  has  already  been  proved  by  independent  evidence, 
confess  her  adulterous  connexion  with  another  person,  and 
thus  enable  the  justices,  in  the  event  of  her  testimony  being 
corroborated  in  some  material  particular,*  to  make  the  order  of 
maintenance.*  But  this  exception  to  the  general  rule  of  exclusion 
is  founded  on  necessity ;  since  the  fact,  to  which  she  is  permitted 
to  testify,  is  probably  within  her  own  knowledge  and  that  of  the 
adulterer  alone.^ 

>  B.  V.  Kea,  11  East,  132. 

3  R.  V.  Bxamley,  6  T.  R  330  ;  Standen  v.  Standen,  Pea.  R  32. 

'  Qoodright  V,  Moss,  2  Cowp.  591,  and  the  cases  referred  to  in  Lord 
Mansfield's  judgment,  493,  594.  ^  Id. 

*  7  &  8  Vict.,  c.  101,  §  3  ;  8*9  Vici,  o.  10,  §  6. 

^  R  V.  Beading,  Cas.  temp.  Hardw.  79  ;  1  Bott,  439,  a  0.  ;  Cope  v. 
Cope,  1  M.  <S;  Bob.  273,  n.  a.  ;  Legge  v.  Edmonds,  25  L.  J.,  CL,  125. 

^  R  &.  Luffe,  8  East,  293,  per  Lord  EllenboroTigh. 
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